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HER  MAJESTY  THE  QUEEN Respondent.     — 

Karch  1« 
ON  APPEAL  FROM  THE  EXCHEQUER  COURT  OF  CANADA.       ^— 

Petition  of  Righi-^Demurrer^9  Fic,  c.  Zl'-Right  of  the  Crown 

to  plead  prescription — 10   years  prescription — Good  faith — 

Translatory  title — Judgment  of  confinnation^Inscription  en 

faux — Improvements^  claim  for  by  incidental  demand — Arts, 

2211,  2251,  2206,  C.  C.  (L,  0.)  ;  Art  473,  C.  P.  C.  (L.  C.) 

N,  C.f  iho  suppliant,  by  his  petttion  of  right,  claimed,  as  reprenent- 
ing  the  heirs  of  P.  W.  Jr.f  certain  parcels  of  land  originally 
granted  by  Letters  Patent  from  the  Crown,  dated  5th  January, 
1806,  to  P.  W.  Senr.,  together  with  a  sum  of  $200,000  for  the 
rents,  issues  and  profits  deriyed  therefrom  by  the  Government 
since  the  illegal  detention  thereof. 

The  Crown  pleaded  to  this  petition  of  right — 1st,  by  de- 
murrer, defense  aufonds  en  droit,  alleging  that  the  description 
of  the  limits  and  position  of  the  property  claimed  was  insuffici- 
ent in  law ;  2nd,  that  the  conclusions  of  the  petition  were  in- 
sufficient and  vague ;  3rd,  that  in  so  far  as  respects  the  rents, 
issues,  and  profits,  there  had  been  no  signification  to  the  Gov- 
ernment of  the  gifts  or  transfers  made  by  the  heirs  to  the  sup- 
pliants. 

These  demurrers  were  dismissed  by  Strong,  J.,  and  it  was 
Heldf  That  the  objection  taken  should  have  been  pleaded  by  ex* 
ception  d  la  forme,  pursuant  to  art.  116  0.  C.  P.,  and  as 
the  demurrer  was  to  all  the  rents,  issues  and  profits  as  well 
those  before  as  those  since  the  transfer,  it  was  too  large  and 
should  be  dismissed,  even  supposing  notification  of  the  transfer 
necessary  with  respect  to  rents,  issues  and  profits  accrued  previ* 
ous  to  the  sale  to  him  by  the  heirs  of  P.  TT.  Jr. 

This  judgment  was  not  appealed  against. 

^PsVBXT. — ^Ritchie,  C.  J.,  and  Foumieri  Henryi  Taschereau 
and  Gwynne,  J.  J. 
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Chbtrier 

V, 

Thb  Qubsk. 


As  to  the  merits  the  defendant  pleaded — 1st.  By  pre-emptory 
exception,  setting  up  title  and  possession  in  Her  Migesty  under 
divers  deeds  of  sale  and  documents ;  2nd.  Prescription  by  30,  20 
and  10  years.  An  exception  was  also  fyled,  setting  up  that  these 
transfers  to  petitioner  by  the  heirs  of  P.  W.  Jr.  were  made 
without  valid  consideration,  and  that  the  rights  alleged  to  have 
been  acquired  were  disputable,  droits  litigieux.  The  general 
issue  and  a  supplementary  plea  claiming  value  of  improvements 
were  also  fyled. 

To  first  of  these  exceptions  the  petitioner  answered  that  the! 
parties  to  the  deeds  of  sale  relied  upon  had  no  right  of  property 
in  the  land  sold,  and  denied  the  legality  and  validity  of  the 
other  documents  relied  upon,  and  inscribed  tn  faux  against  a 
judgment  of  ratification  of  title  to  a  part  of  the  property  ren- 
dered by  the  Superior  Court  for  the  district  of  Ay  Inter,  t,  Q, 
To  the  exception  of  prescription  the  petitioner  answered,  de- 
nying the  allegations  thereof,  and  more  particularly  the  goo  1 
faith  of  the  defendant.  To  the  supplementary  plea,  the  peti- 
tioner alleged  bad  faith  on  the  part  of  defendant.  There  were 
also  general  answers  to  all  the  pleas. 

On  the  issues  thus  raised,  the  parties  went  to  proof  by  an 
enquiie  had  before  a  Commissioner  under  authority  of  the 
Court,  granted  on  motion,  in  accordance  with  the  law  of  the 
Province  of  Quebec. 

The  case  was  argued  in  the  Exchequer  Court  before  J.  T,  Tcuche- 
reav,  •!.,  and  he  dismissed  the  suppliant^s  petition  of  right  with 
costs.  Whereupon  the  suppliant  appealed  to  the  Supreme  Court 
of  Canada. 

Held,  (Fournier  a.nd  Henry,  J.  J.,  dissenting.)  1.  That  before  the 
Code,  and  also  under  the  Code  (art.  2*21  i),  the  Crown  had,  under 
the  laws  in  force  in  the  Province  of  Quebec,  the  right  to  invoke 
prescription  against  a  subject,  which  the  latter  could  have  in* 
terrupted  by  petition  of  right. 

2.  That  in  this  case  the  Crown  had  purchased  in  good  faith  with 

translatory  titles,  and  had,  by  ton  years  peaceable,  open  and 
uninterrupted  possession,  acquired  an  unimpeachable  title. 

3.  That  in  relation  to  the  Inscription  en  Jaux,  the  Art.  473  of  the 

Code  of  Procedure  is  not  so  imperative  as  to  render  the  judg- 
ment attacked  an  absolute  nullity,  it  being  registered  in  the 
Begister  of  the  Court. 

4.  That  the  petitioner  was  bound  to  have  produced  the  minute,  or 

draft  of  judgment  attacked,  but  having  only  produced  a  certified 
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eoptf  ol  the  judgment,  the  insoription  against  the  judgment  fidls       1879 

to  the  ground.  CelJ^B. 

5.  That  even  if  5.  0*8  title  was  un  Hire  pricair$,  the  heirs  by  their         o. 
own  acts  ceded  and  abandoned  to  L,  all  their  rights  and  preten-  '^^^  Qitkcv. 
sxons  to  the  land  in  dispute,  and  that  the  petitioner  C.  was  bound 
by  their  acts. 

Heldt  also,  lliat  the  impenset  claimed  by  the  incidental  denutnde  of 
the  Crown  were  payable  by  the  petitioner,  even  if  he  had  sue* 
ceedod  in  his  action. 

Per  A  E.  Taschereau  and  Owynne,  JJ„  That  a  deed,  taken  under  9 
Vic.f  c  37,  sec.  17,  before  a  notary  (though  not  under  the  seal 
of  the  Commissioners)  from  a  person  in  posMeMsian^  which 
waa  subsequently  confirmed  by  a  judgment  of  ratification  of  a 
Superior  Court,  was  a  yalid  deed,  that  all  rights  of  property  were 
purged,  and  that  if  any  of  the  auleun  of  the  petitioner  failed  to 
urge  their  rights  on  the  monies  deposited  by  reason  of  the  cus- 
tomary dower,  the  rattfioation  of  the  title  was  none  the  less 
yalidi 

Appeal  from  a  judgment  rendered  by  Mr.  Justice 
/.  T.  Taschereau  in  the  Exchequer  Court  of  Canada^  dis- 
missing appellant's  petition  of  right  with  costs. 

The  suppliant,  as  representing  the  heirs  of  one 
Philemon  Wright  Jr.^  by  his  petition  of  right,  claimed 
from  Her  Majesty  certain  parcels  of  lands  forming  part 
of  lots  Nos.  2  and  8  in  the  5th  range  of  JJtt//,  held  by 
the  Grovemment  of  the  Dominion  of  Oanada^  and  includ- 
ing portion  of  the  works,  booms  and  canals,  known  as 
the  Oatineau  works,  and  demanded  |200,000  for  rents, 
issues  and  profits  derived  therefrom  by  the  G-ovemment 
since  their  illegal  detention  thereof.  The  petition  set 
up  Letters  Patent  from  the  Grown  to  Philemon  Wright 
Senr.j  a  transfer  from  Philemon  Wright  Senr.  to  Phile- 
mon Wright  Jr, ;  the  marriage  of  Philemon  Wright  Jr. 
to  Sally  Olmstead  without  marriage  contract ;  the  death 
of  Philemon  Wright  Jr.,  in  Dec,  1821,  leaving  8  child- 
ren, isme  of  his  marriage  with  Sally  Olmstead ;  the 
right  of  dower  in  the  widow,  called  customary  dower, 
consisting  in  the  usufruct  for  the  wife  and  ownership 
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1879  for  the  children,  after  death  of  the  husband,  of 
Chbvbirb  the  real  estate  held  hj  Philemon  Wright  Jr,^  at  the 
ThB  QuFEx.  *"^®  ^^  ^®  marriage  with  Salli/  Olnstead ;  and  the  dona- 
tions and  transfers  by  the  children  of  Philemon  Wright 
Jr.  to  the  suppliant,  executed  in  favor  of  the  suppliant 
after  the  death  in  1871  of  their  mother,  who,  subsequent 
to  the  death  of  Philemon  Wright  Jr.^  had  married  one 
Nicholas  Sparks. 

The  crown  pleaded  to  this  petition  of  right :  1st,  by 
demurrer,  defense  en  droit,  because  the  petition  failed  to 
describe  by  a  clear  and  intelligible  description  the 
limits  and  position  of  the  lots  in  question,  as  in  the 
possession  of  Her  Majesty  ;  and,  also,  because  the  peti- 
tion was  insufficient  in  law  in  so  far  as  the  petitioner 
had  failed  to  allege  any  signification  to  Her  Majesty  of 
the  deeds  of  gift  or  transfer  in  virtue  of  which  he 
claimed  the  said  property  and  said  rents,  issues  and 
profits,  which  he  estimated  to  amount  to  |200,000. 

These  demurrers  were  argued  before  Strong,  J.,  and  the 
following  judgment  was  rendered,  and  was  not  appealed 
from : — 

"The  Court  having  heard  the  parties  on  the  demurrers  by 
the  said  defendant  firstly,  secondly  and  thirdly  pleaded. 
Considering  that  as  to  the  said  demurrer  in  the  cause 
firstly  pleaded  the  objection  thereby  taken  to  the  peti- 
tion, should,  pursuant  to  article  116  of  the  Code  of  Civil 
Procedure  of  the  Province  of  Quebec,  have  been  taken 
and  set  forth  by  way  of  exception  to  the  form  of  the 
petition,  and  not  by  way  of  demurrer.  And  consider- 
ing further,  that  the  position,  boundaries  and  extent  of 
the  land  of  which  the  petitioner  prays  to  be  declared 
proprietor  are  set  forth  with  sufficient  certainty  and 
particularity  in  the  petition,  doth  dismiss  the  said  de- 
murrer first  pleaded  with  costs,  dislraits  to  the  Attorney 
for  the  said  petitioner. 

"  And  considering,  with  respect  to  the  demurrer  in 
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this  case  by  the  said  defendant  secondly  pleaded,  that  ^^^9 
the  Baid  second  demurrer  is  addressed  to  the  whole  of  Chitribb 
the  petitioner's  claim  to  the  rents,  issues  and  profits  of  «p„Q^g^^^ 
the  lands  in  the  petition  mentioned,  and  that  by  virtue 
of  article  1,498  of  the  Civil  Code  of  the  Province  of 
QmebeCy  the  i>etitioner  is  entitled  to  recover  so  much  of 
the  said  rents,  issues  and  profits  as  have  accrued  since 
the  sale  and  transfer  to  him  the  petitioner  as  alleged, 
i^ithout  shewing  any  notice  or 'signification  to  have 
been  made  of  the  said  deeds  of  sale,  and  transfer  to  the 
Crown  or  its  officers,  whereby  it  appears  that,  assuming 
the  pretention  of  the  defendant  to  be  right  as  regards 
the  rents,  issues  and  profits,  accrued  prior  to  the  date  of 
the  said  deeds  of  sale  and  transfer,  the  conclusion  of  the 
said  second  demurrer  is  too  large,  and  covers  a  portion 
of  the  petitioner's  conclusions  in  respect  of  which  he  is 
entitled  to  recover,  doth  dismiss  the  said  demurrer 
secondly  pleaded  with  costs,  distraits  to  the  Attorney 
for  the  petitioner. 

**And  as  to  the  demurrer  in  this  cause  thirdly  pleaded, 
considering  that  the  grounds  of  the  said  demurrer  are 
the  same  as  those  severally  comprised  in  the  first  and 
second  demurrers,  for  the  reasons  already  given  as  to 
the  first  and  second  demurrers  doth  dismiss  the  said  de- 
murrer so  thirdly  pleaded  with  costs,  distraits  to  the 
Attorney  for  the  said  petitioner.'* 

As  to  the  merits  the  defendant  pleaded — 1st.  Prescrip- 
tion by  30  and  20  years ;  2nd.  Prescription  by  10  years ; 
3rd.  By  exception,  setting  up  title  and  possession  in 
Her  Majesty  under  divers  deeds  of  sale  and  documents 
to  the  Crown,  the  deeds  relied  upon  being  a  notarial 
deed  from  Sally  Olmstead,  12th  Sept.,  1849,  to  Her 
Majesty,  of  21  acres,  1  rood  and  25  perches  of  the  pro- 
perty claimed  by  suppliant ;  two  notarial  deeds  by  one 
Andrew  Leamy  et  ux.^  dated  resi>ectively  27th  March, 
1854,  and  7th  May,  1866,  of  66  acres  and  2  perches  of 
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1879     the  property,  and  a  deed  of  sale  and  quit  claim,  dated 
Chbtubb  8i^  ¥eh^  1853,  and  registered  after  the/o/  was  granted, 

r^ X'        allured  to  have  been  executed  by  some  of  the  heirs  in 

Thh  Qubex.      ^  ^ 

favor  of  Leamy ;  4th.  By  exception,  alleging  that  by  9 

Fic,  c.  87,  the  Commissioners  of  Public  Works 
were  authorized  to  take  iK>ssession  of  the  lands  and 
water-courses  necessary,  in  their  judgment,  for  the  con- 
struction of  Public  Works,  and  to  contract  and  agree 
with  all  persons,  guardians,  tutors,  &c.,  and  all  such 
contracts  and  agreements,  and  all  conveyances  and 
other  instruments  made  in  pursuance  thereof,  were 
declared  to  be  valid  and  effectual  to  all  intents  and 
purposes  wha^ver,  and  provision  was  thereby  made 
for  the  payment  of  the  compensation  to  be  paid  for 
such  land  and  waters,  to  the  owner  and  owners,  occu- 
pier or  occupiers  thereof ;  that  in  conformity  with  said 
statute,  and  the  law  in  force  in  that  behalf,  the  said 
Commissioners  of  Public  Works  caused  the  said  titles 
or  conveyances  to  Her  Majesty  the  Queen  to  be 
deposited  with  the  Prothonotaiy  of  the  Sui>erior  Court, 
in  the  District  of  Ottawa^  said  Court  representing  the 
Court  of  Queen's  Bench,  and  fully  complied  with  all 
and  every  the  requirements  of  said  statute  and  of  law, 
in  order  to  obtain  the  confirmation  of  said  several  deeds 
or  conveyances;  and  that  by  judgments  in  due  form  of 
law,  rendered  in  said  Court,  and  now  in  full  force  and 
effect,  the  said  titles  and  conveyance  were  confirmed 
and  the  claims  of  the  persons  under  whom  petitioner 
set  up  title  were  thereby  barred. 

An  exception  was  also  fyled,  setting  up  that  the 
donations  to  petitioner  were  made  without  legal  and 
valid  consideration,  and  by  concert  and  collusion  with 
the  donors  and  with  knowledge  of  the  titles  and  pos- 
sessions of  the  Crown,  and  that  the  rights  alleged  to 
have  been  acquired. by, the  donations  were  uncertain, 
disputed,  and  disputable,  droits  litigieux. 
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A  ilefeme  en  Jail,  or  general  issue,  was  also  fyled.  i879 

The  answers  to  the  pleas  of  prescription  denied  that  Csimina 
Her  Majesty  the  Qneen  and  her  auUurs  had  been  in  ^^^  qI^^ 
possession,  nse  and  occupation  of  the  land  in  said  i>eti-      — 
tion  mentioned,  peaceably,  openly,  uninterruptedly,  and 
in  good  faith,  and  with  good  and  sufficient  title,  and 
alleged  specially  that  Sally  Olmsiead  had  no  right  to 
convey  the  property  referred  to,  having  only  a  usufruct ; 
that  the  judgments  of  ratification  could  not  affect  the 
rights  of  the  real  owners ;  that  the  judgment  of  con- 
firmation  had  been  entered  in  the  Begister  from  a  pre- 
t^ided  draft  of  judgment  illegally  made,  and  signed  by 
the  ProthonotaTy,  and  was  null  and  void;  and  that 
Ltamy  had  only  an  usufructuary  possession  derived 
from  Sally  (Hmstead. 

A  motion  for  an  Inscripliam  en  faux  was  made  by 
petitioner  against  the  judgment  of  ratification  of  title 
and  against  the  draft  of  the  judgment,  and  also  against 
the  register  in  which  the  judgment  was  registered. 

An  incidental  €kmande  was  put  in  on  behalf  of  the 
Crown,  setting  up  that  improvements  had  been  made 
on  the  property  since  the  occupation  by  defendants, 
and  that  the  value  of  these  improvements  should  be  set 
off  pro  tanlo  against  any  rents  or  revenues. 

Issue  was  joined  on  this  incidental  demanded  and  an 
admission  given  as  to  certain  improvements  having 
been  made.  And  the  incidental  demande  came  up  for 
hearing  with  the  merits  of  the  case. 

The  other  allegations  of  fact  in  the  pleadings  and  the 
oral  and  documentary  evidence  given  at  the  trial,  suffi- 
ciently appear  in  the  judgments  hereinafter  given. 

The  case  was  argued  on  the  merits  in  the  Exchequer 
Court  before  J.  T«  Tasehereau^  J.,  who  delivered  the 
following  judgment : 

^  Le  p^titionnaire  reclame  en  eette  cause  centre  Sa 
Majesty  la  Reine : 


8  SUPREME  COTJET  OP  CANADA.    [VOL.  IV. 

1879  "  lo.  La  proprifite  d'ane  6tendue  de   terre  que  Sa 

Cbkvbikb  Majest6  possede  comme  formant  partie  des  Lots.  2  et  3, 

Thb  Quebs,  ^^  ^®  ^^o  ^^  township  de  Hull,  en  la  Province  de 
Quebec ; 

"  2o.  Une  somme  de  $200,000  comme  fruits  et  revenus 
de  cette  fetendue  de  terre  qu'il  allegue  6tre  illegalement 
detenue  par  le  gouvernement  de  Sa  Majestfi. 

"  Le  p6titionnaire  fonde  sa  reclamation  sur  un  grand 
nombre  de  titres,  et  notamment  sur  plusieurs  actes  de 
donation  produits  en  cette  cause  comme  6manant  des 
li6ri tiers  de  feu  PhiUmon  Wright,  concessionnaire  origi- 
naire  de  ces  lots  de  terre  en  vertu  de  lettres  patentee 
en  date  du  3  Janvier  1806. 

"  Sa  Majesty  en  rfeponse  k  cette  petition  a  plaide  : 

''  lo.  Insuffisance  dans  la  description  de  T^tendue  et 
du  site  actuel  des  parties  de  lots  de  terre  en  question  et 
comme  po8s6d§s  par  Sa  Majest6. 

'*  2o.  Insuffisance  dans  la  p6tition,  en  autant  qu'elle 
u'allegue  pas  que  le  p6titionnaire  ait  signifie  au  gou- 
vernement de  Sa  Majesty  les  divers  actes  de  donation, 
cessions  ou  transports  en  vertu  desquels  il  (le  p6tition- 
naire)  reclame  la  propri6t6  des  lots  et  les  fruits  et  revenus 
qu'il  estime  a  la  somme  de  $200,000  et  la  propriety 
des  dits  lots  de  terre. 

"  3o.  Par  exception  pSremptoire  en  droit,  Sa  Majestfe  a 
plaide  prescription  de  10  et  20  ans,  et  de  plus  celle  de 
trente  ans  (30  ans). 

**  4o.  Sa  Majesty  a  invoqu6  au  soutien  de  sa  defense 
divers  documents,  entre  autres  : 

"  lo.  Un  acte  de  vente  fait  et  pass6  pardevant  Mtre. 
R,  A.  Yoi/«g*et  confrere,  notaires,  le  7  mai,  1865,  consenti 
par  Andrew  Leamy  et  Erexina  Wright,  son  epouse,  au 
gouvernement  du  Canada,  contractant  par  la  ministere 
de  W,  F.  Coffin  et  Thomas  McCord,  Ecr.,  pour  etau  nom 
du  Commissaire  des  Travaux  Publics. 

"  2o.  Un  actede  ratification  (dudit  acte  de  vente),  pa^se 
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a  Quebec,  devant  Mtre.  Petitclere  et  confrere,  notaires      1^^ 
publics,  le  19  mai,  1855,  des  deux  lots  de  terre  vendos  Chbvribb 
a  Sa  Maje8t6  par  Tacte  ci-dessiiB  mentionnfi  comma  por- ^^g  qcekx. 
tanl  date  Y  mai,  1855.  

"  So.  Que  cet  acte  de  vente  du  Y  mai,  1855,  fut  deposfi 
au  bureau  du  Protonotaire  de  la  Cour  Sup6rieure  pour 
le  District  d'Oitawa,  conform6ment  2\  un  statut  de  la 
Legislature  du  Canada,  9  Vic.  ch.  37,  ^tablissant  los 
Travaux  Publics  et  que  cet  acte  a  etc  confirm^  par  juge« 
ment  de  cette  dite  cour,  pronouce  le  3  juillet,  1856,  et 
qu'en  consequence,  en  vertu  des  diverses  sections  du  dit 
statut  et  du  dit  jugement,  tout  droit  de  propriety,  hy][M> 
theque,  droit  de  mineurs,  et  m6me  douaire  non  ouverl,  si 
aucuns  existerent,  ont  6t6  purges  et  entierement  ^teints, 
quant  aux  immeubles  acquis  par  le  gourernement  de  Sa 
Majesty. 

"  4o.  Sa  Majesty  a  6galement  in voqu6  un  titre  de  dona- 
tiou  fait  et  pass6  k  Hull,  le  6  f^vrier,  1865,  devant 
Larue  et  confrere,  notaires,  par  lequel  acte,  Andrew 
Leamy  et  la  dite  Erexina  Wright^  vendirent  au  gou- 
Temement  de  Sa  Majesty,  represents  par  THonorable 
Charles  Chapais,  en  sa  quality  de  Gommissaire  des  Tra- 
Yaux  Publics,  un  certain  lot  de  terre  y  dSsigne  et  en  a 
obtenu  un  jugement  de  confirmation  aux  mSmes  effets 
que  celui  ci  dessus  6nonce. 

**  5o.  Sa  Majeste  a  egalement  inroque  en  sa  plaidoirie 
divers  autres  actes  pour  appuyer  sa  defense  et  elle  en 
allegue  Tenregistrement,  conformement  a  la  loi. 

"  La  petitionnaire  Cheurter  a  r6plique,  8p6cialement, 
que  le  jugement  de  confirmation  du  S  juillet,  1856,  par  la 
Cour  Superieure  du  District  d'0//ai/;a,fetait  faux,  et  il  s'est 
inscrit  en  faux  centre  cet  acte  et  a  plaide  mauvaise  foi 
a  rencontre  des  difierentes  prescriptions  invoquees  par 
Sa  Majeste,  et  a  pretendu  que  les  divers  titres  d'acquisi- 
tiou  ci-dessas  enumeres,  n'etaient  pas  dans  la  forme  pre- 
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1879      scrite  par  le  9  Vic.  ch.  8t,  et  qu'en  consequence  Sa 
Chbtbibr  Majesty  n'en  pouvait  tenir  aucun  avantage. 
Thb  Queen      "  Comme  Ton  voit,  celte  cause  est  tres  compliquee 

et  souleve    nombre    de    questions    importantes.      Et 

j'avoue  que  la  plaidoirie  orale  des  habiles  avocats 
des  parties  m*a  beaucoup  aid6  dans  le  dilibirS. 
Je  suivrai  dans  le  cours  de  mes  observations,  autant 
que  possible,  Tordre  dans  lequel  les  differents  points  de 
la  demande  et  de  la  defense,  m'ont  kib  pr^sentes. 

*'  Insuflisance  des  allegations  de  la  declaration  ou  peti- 
tion. 

'*  Lo  petitionnaire  dit  que  le  gouvernement  de  Sa 
Majeste  est  actuellement  en  possession  de  159  acres  de 
terre,  situes  dans  les  Nos.  2  et  8,  du  6e  rang  du  Town- 
ship de  Hull^  7  compris  un  etang  [a pond) ;  il  ne  donne 
pas  les  tenants  et  aboutissants  de  ces  159  acres,  ni 
retendue  ou  superficie  de  Tetang ;  cette  irregularite,  si 
elle  eut  ete  plaidee  par  exception  k  la  forme  serait  fatale 
et  aurait  indubitablement  entraine  le  renvoi  de  la  peti- 
tion quant  k  present  et  sauf  k  se  pourvoir ;  mais  Sa 
Majeste  n'a  pas  plaide  par  exception  k  la  forme,  mais 
bienpar  une  defense  ordinaire  en  droit.  Tout  Teffet  de 
cette  dernidre  defense  a  ete  de  mettre  le  Requerant  sur 
ses  gardes,  et  s'il  eut  demande  k  amcnder  cette  partie  de 
sa  petition  ab  initio^  ou  mSme  pendant  Tinstance,  je  lui 
aurais  accorde  ce  droit  d*apres  la  regie  57,  Cour  d'Echi- 
quier,  page  28  L  du  Manuel  de  Mr.  Cassels,  mais  le  peti- 
tionnaire n*en  a  rien  fait,  pas  mfime  lors  de  la  plaidoirie 
devant  moi.  Ai^ourd'hui,  si  j'avais  k  prononcer  eu 
faveur  du  petitionnaire,  jene  pourrais  savoirniindiquer 
ou  se  trouvent  les  159  acres  de  terre  en  question,  y  com- 
pris le  pond  (etang),  dans  le  2  ele  3e  rang,  je  ne  sais  ou 
arreter  au  nord  comme  au  sud,  k  Test  comme  k  Touest. 
Je  serais  dans  Timpossibilite  de  prononcer  d'une  ma- 
niere  certaine  avec  une  base  si  incertaine.  Pourrais-je 
mfime  aujourd'hui  renvoyer  les  parties  k  rectifier  cette 
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irrggulaiit^  ?  O'est  possible,  mais  cet  amendement  n*obli«      i^9 
gerait-il  pas  le  p^titionnaire  a  recommencer  Tenquftte  Chictkiik 
ab  is$Uio  apres  une  plaidoirio  noavelle  de  la  part  de  Sa,j,^^  Qobkx 
Majesty,  car  je  ne  puis  d'arance  prSvoir  les  consequences 
d'on  tei  amendement  sur  la  plaidoirie.     Mais  je  crois 
qa'a  cet  6tage  de  la  cause  le  p§titionnaire  n'a  pas  droit  de 
demander  a  faire  cet  amendement :  je  considere  que  le 
droit  d'amendement  qu*accorde  la  regie  67,  (page  281, 
Manuel  Cassels)^  ne  s'applique  qu*au  temps  de  Tinstruc- 
tion  de  la  cause  et  non  au  temps  de  la  plaidoirie  (argu- 
ment) de  la  cause,  apres  que  les  paities  Tont  termini. 
D'ailleurs  le  requ^rant  n'a  fait  aucune  demande  de  per- 
mission, ce  qui  met  fin  k  la  question. 

''Ainsi,  en  supposant  pour  un  instant  que  sur  tons  les 
autres  points,  je  serais  convaincu  de  la  I6galit6  des  peti- 
tions du  p6titionnaire,  je  suis  d'opinion  qu'il  devait 
faillir  relativement  i  cette  irr6gularit6  k  laquelle  il  n*a 
pas  voulu  y  rem6dier  et  qui  a  pour  efiet  de  rendre  impos- 
sible un  jugement  en  sa  fiskyeur. 

"  Sa  Majeste  a  plaide  que  le  p^titionnaire  n'est  pas 
saisi  d'un  droit  d'action  contre  elle,  tant  pour  la  pro- 
priety r6clamee  que  pour  les  fruits  et  revenus  au  mon- 
tant  de  |200,000,  parce  qu'il  n'a  pas  signifie  k  Sa  Majeste 
avaut  de  produire  sa  petition  de  droit,  ni  en  aucun 
temps  depuis,  les  ajtes  de  donation  sur  lesquels  il  fonde 
cette  petition.  C*est  un  principe  incontestable  d'apr^s  le 
Code  Civil,  que  le  cessionnaire  de  droits  de  creances  et 
de  droits  d'actions  n*a  pas  de  possession  utile  a  Ten- 
contre  des  tiers  tant  que  I'acte  de  vente  n'a  pas  eie 
signifie  et  qu'il  n'en  a  pas  ete  delivr6  copie  au  debiteur. 
De  fait  il  n'est  pas  saisi  du  droit  d'action,  il  ne  pent 
poursuivre  sans  avoir  au  pi  ealable  efi*ectue  cette  significa- 
tion, son  droit  n'est  pas  ne  et  n'existera  que  lors  de  cette 
signification  des  transports,  ou  donations,  qu'il  tient  des 
pretendus  heritiers,  ou  representants,  de  feu  PhiMmon 
Wright. 
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1879         «  Les  dfecisions  de  nos  plus  hauts  tribnnanx  sont  en  ce 
Chevrier  sens,  surtoiit  depuis  les  articles  15Y0, 15Yldu  Code  Civil 

The  Queen.  Canadien. 

"  Les  articles  1689  et  1690  du  Code  NapoUon  dont  la 
redaction  est  en  termes  Equivalents  a  ceux  de  notre 
Code  Civil  Canadien,  et  M.  Troplong  en  son  trait6  de  la 
vente,  No.  909,  dfemontre  que  les  actions,  mSme  de  droits 
immobiliers,  ne  peuvent  etre  cedees  qu'a  la  charge  d'une 
signification  du  titre  de  cession. 

**  Mr.  Toullier,  Vol.  17,  continuation  de  Duvergier^ 
page  215,  No.  18,  6nonce  cette  mfeme  doctrine,  mfeme 
quant  aux  cessions  de  droits  d*actions  immobiliers. 
Telle  est  la  loi,  surtout  en  la  Province  de  Quibec^  depuis 
le  Code  Civil  Canadien. 

"  II  n'y  a  aucun  doute  que  les  actes  de  donation,  ou 
cession,  que  lui  ont  faits  les  repr^sentants  Wright  ne 
contiennent ; — 

lo.  Qu*un  transport  de  fruits  et  revenus ; 

So.  Qu'une  cession  de  droits  d*action  i>our  recouvrer 
ces  fruits  et  de  droit  d'action  contre  Sa  Majest6  pour  re- 
couvrer certains  immeubles.  Or,  tout  cela  est  transport 
de  droits  d'action,  exigeant  signification  au  d6biteur 
pour  que  le  cessionnaire  en  soit  16galement  saisi  et  puisse 
les  exercer  en  justice. 

*'  Le  pttitionnaire  pretend  que  le  titre  principal  que  Sa 
Majesty  invoque,  et  cit6  en  sa  defense  comme  vente  par 
Andrew  Leamy  et  Ereodna  Wright^  son  6pouse,  ex6cut6 
le  7  mai,  1866,  par-devant  Young  et  coUegue,  est  nul  et 
ne  pent  produire  les  effets  que  Sa  Majest6  pretend  en 
rfesulter. 

*'  Cet  acte  d'acquisition  est  6videmment  basE  sur  la  9 
Vic.  ch.  87,  et  le  p6titionnaire  invoque  la  section  17  de 
cet  acte  comme  contraire  k  la  validity  de  ce  contrat,  sur 
le  principe  que  cet  acte  n'a  pas  6t§  ex6cut6  sous  le  seing 
du  commissaire.  Cet  acte  n^est  pas  un  Ecrit  sous  seing 
priv6  ;  11  a  Et6  exEcutE  en  premiere  instance  par-devant 
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notaires,  entre  Messiettrs  W.  R  Coffin  et  T.  McCotd,  comme      1^70 
se  portant  fort  da  commissaire*en-chef,  et  promettant  de  CHiTBin 
le  fairc  rati  fier  par  acte  demai,  1855,  pass^a  Quibec  P*^^"  xhb  Qcrajr. 
devant  Mtre.  Jos.  Peliiclere  et  collegtie,  notaires,  ct  aussi      — • 
contresign^  par  Thomas  Beglep,  Secretaire  dn  Bureau 
des  Trarauz  Publics.    Le  petitionnaire  pretend  que  cet 
acte  est  nul  parce  qu*il  n'a  pas  6te  scclle  du  seean  du 
Commissaire,  mais  il  me  semble  que  le  seul  objet  de 
cette  section  17  de  la  9  Yic.  ch  37,  exigeant  le  sceau  du 
Commissaire,  6tait  i)0ur  eviter  toute  erreur  sur  Tinter- 
pretaticn  a  donner  a  aucun  £crit  sous  seing  prive  du 
Commissaire,  comme  une  lettre  que  Ton  pouvait,  ou 
Toudndt,  interpreter  comme  un  contrat  liant  le  gou- 
vemement. 

"  Indubitablement  la  legislature  ne  pouvait  avoir  en 
vue  de  prohiber  comme  contrat  Tacte  le  plus  soleunel 
en  la  Province  de  Quebec,  savoir  celui  re^u  et  execute 
par  des  oi&ciers  publics  aussi  bien  connus  que  les 
notaires  publics.  II  me  semble  que  le  fait  seul  d'ex- 
6cuter  de  tels  actes  par-devant  des  notaires  publics,  leur 
donne  un  caractere  d'authenticite  beaucoup  plus  pro- 
nonce  que  s*ils  6taient  passes  sous  seing  prive,  quoique 
revdlus  du  sceau  du  commissaire.  Je  considere  cetto 
section  17  comme  suggestion  d^un  mode  de  contrat,  mais 
non  exclusive  de  toute  autre  maniere  de  contracter 
suivant  les  lois  de  la  Province  de  Quebec.  De  plus,  on 
voit  a  la  section  8  de  cet  acte  9  Vic.,  ch.  37,  que  Tem- 
ploi  des  actes  passes  par-devant  des  notaires  est  admis 
comme  valable.  Cette  section  8  declare  que  ces  con- 
trats  notaries  seront  exemptcs  de  la  formalite  de  Tenre- 
gistrement,  admettant  evidemment,  la  forme  du  contrat 
notarie.  Cet  acte  de  vente  et  ceux  de  mdme  nature  que 
Sa  Majesty  a  invoqu6  dans  sa  defense  ont  du  dtre 
soumis  au  procureur  g§neral  et  6tre  approuves  par  lui, 
puisque  les  applications  pour  leur  confirmation  ont  6te 
faites  en  son  nom  i>our  Sa  Majeste  la  Seine,  et  j'avoue 
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1879  que  je  trouve  en  ces  circonstances  une  hante  autorite  a 
Chrvries  Tappui  de  la  legalite  des  titres  en  question  en  cette 
Thk  Qubex.  ^^^^®»  ®t  notamment  de  celui  du  7  mai,  1855. 

"  De  plus,  ces  titres  ont  ete  approuves  par  le  tribunal 
de  la  Cour  Superieure,  qui  les  a  confirmes,  et  personne 
ne  s'en  est  plaint,  que  plus  de  ringt  ans  apres,  et  cette 
plainte  vient  de  la  part  d'un  acqufereur  de  droits  liti- 
gieux.  Ces  actes  me  paraissent  parfaitement  legaux,  et 
il  ne  me  reste  sur  cette  branche  de  la  cause  qu'a  con- 
siderer  Teffet  qu'ils  i>ourraient  legalement  produire  vis- 
a-vis des  auteurs  du  x>etitionnaire. 

La  Legislature  par  son  statut,  9  Vic,  ch.  37,  a 
dfecrete  emphatiquement  que  de  tels  actes  suivis 
d'un  jugement  de  confirmation  par  la  Cour  Supe- 
rieure 6carterait  a  toujours  en  faveur  de  Sa  Majeste 
toute  reclamation  hypothficaire,  tout  droit  de  pro- 
prietfi  quclconque,  m^me  le  douaire  non-ouvert,  lais- 
sant  aux  cr6ancier8,  ou  propri6taires  du  fonds,  a  faire 
valoir  et  exercer  leurs  droits  sur  le  prix  de  vente  depose 
entre  les  mains  du  Protonotaire  de  la  Cour  Supfirieure. 
Tout  ceci  a  eu  lieu.  Cette  legislation  i>eut  paraitre  ex- 
.  orbitante  de  prime  abord,  mais  elle  est  sage  et  conforme 
aux  exigences  du  service  public  qui  ne  doit  pas  souffrir 
des  delais.  Si  les  auteurs  du  p6titionnaire  n*ont  pas 
jug6  k  propos  de  se  presenter  pour  recevoir  leur  creances 
comme  repr6sentant  le  douaire  coutumier,  ils  n'ont 
qu'eux-mdmes  k  bl&mer.  Mais  a  ce  propos  je  rois  que 
Mr.  Andrew  Learn ff  et  son  ei>ouse,  Erexina  Wright,  les 
vendeurs,  ont  re9U  sur  la  distribution  des  deniers  du 
prix  de  vente  une  somme  de  £988  2s.  4d.,  et  je  remarque 
dans  le  dossier  de  la  cause  qu'il  se  trouve  nombre  de 
documents  sous  forme  de  transports,  ou  cessions,  {quit" 
claims)  paries h6ritiers  Philimon  Wright,  k Mr.  A,  Learnt/, 
constatant  que  Leamy  et  son  Spouse  etaient  aux  droits 
de  ceshferitierR,  ou  repr6sentants,  Philemon  Wright,  ce  qui 
expliquerait  probablement  Tesprit  de  Iib6ralit6  avec  le- 


yOL.  IT.]  SUPREME  COURT  OP  CANADA.  15 

quel  ils  ont  fait  donation  sans  garantie  an  petitionnaire      ^970 
de  ces  pretendos  droits  ou  reclamations  qni,  pour  nne  Chkvribr 
cause  ou  une  autre  Staient  sortis  de  leurs  mains.     Jo  rp    ^\ 

I.HB  yjLBEX* 

lemarque  aussi  qu'un  autre  creancier,  John  O'Meara,  a  — ^ 
re^u  «£430  14s.  2d.  et  que  plusieurs  des  heritiers,  ou  re- 
pr^sentaiits  legaux  de  feu  PhiUmom  Wright,  qui  6taient 
parties  opposantes  k  la  confirmation  du  titre  de  Sa 
Majeste,  du  7  mai,  1855,  ont  retire  leur  opposition.  Si 
les  autres  interess4s  ne  se  sont  pas  present^s  pour  re- 
cevoir  leur  part  du  douaire,  ils  n'ont  qu^euz  seuls  a 
bl4mer  et  leurs  droits  sont  a  jamais  perdus,  si  le  jnge- 
ment  de  confirmation  du  titre  de  Sa  Majeste  et  de  la 
distribution  des  deniers  n*est  pas  declare  faux,  tel  que 
le  petitionnaire  le  demande  en  cette  cause. 

**  En  abordant  cette  branche  de  la  cause  qui  se  rapporte 
a  Tinscription  de  faux  que  le  petitionnaire  a  formulae 
centre  le  jugement  du  3  juillet,  1856,  disons  de  suite, 
que  le  moyen  principal  du  petitionnaire,  et  en  r^alite  le 
seul  qu'il  puisse  invoquer  est  celui  tir6  du  fait  que  le 
projet  {draft)  ou  minute  de  ce  jugement  n'est  pas  para- 
phe  par  le  ou  les  deux  juges  qui  Tout  prononce,  car 
du  reste  le  dossier  de  la  cause  est  complet,  le  jugement 
incrimine  est  entr^  au  dossier,  il  a  6te  r^gulierement 
enregistre  au  bureau  d'enregistrement  du  comte  d'  Ottawa 
14  jours  apres  sa  reddition,  et  ce  dans  le  livre  B,  Yol.  6, 
p.  554,  sous  No.  416,  sous  le  certificat  du  r^gistrateur, 
lequel  certificat  n'est  pas  attaqu^,  et  ce  n'est  que  vingt 
ans  apres  tout  cela,  que  Ton  se  r6yeille  pour  contester 
Tautbenticite  de  ce  jugement.  J'ai  dit  que  le  r^gistre  de 
la  Cour  Snperieure  constate  toute  la  procedure  de  la 
cause  et  mSme  I'cntree  da  jugement,  mais  il  semblerait 
que  cette  entree  n'aurait  6te  faite  que  longtemps  apres. 
Je  dirai  mSme  que  le  registre  a  6i&  tenu  avec  une  negli- 
gence bien  regrettable,  quoique  toute  la  procedure  y  soit 
compl6tement  entr6e  depuis  le  d6pdt  de  Tacte  de  rente 
jusqu'au  jugement  final.    II  ne  manque  done  que  la 
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1879  "  Snivant  les  pretentions  du  p6titionnaire,  le  jngement 

Chetbiis  qn'il  attaque  n'anrait  jamais  6t6  prononce,  il  serait  an 

Tbb  Quwnr.  ^^^^'  ™^^^  ^^  ^®  P^^^  ^^^^  V^^  ^^  canse  dans  laquelle  ce 
jngement  est  allegn^  avoir  6t6  prononc^  a  eziste  et  il 

existe  encore ;  le  greffier  actnel  le  dit,  et  Ta  pronv e  claire« 
ment,  or  je  me  demande,  quelle  serait  la  consequence 
d'un  jngement  que  je  rendrais  aujourd'hui,  on  que  tout 
tribunal,  en  appel  par  exemple,  et  que  maintiendrait 
Tinscription  de  faux  contre  le  jngement  de  confirma* 
tion  ?  Serait-ce  de  donner  gain  de  cause  an  p6titionnaire 
sur  tons  les  points  et  de  faire  condamner  Sa  Majesty  k 
Tindemniser  ?  Non,  indubitablement,  si  ce  n'est  quant 
aux  frais  de  Tinscription  et  i  la  declaration  du  faux  du 
jugement.  Je  ne  pourrais  condamner  Sa  Majeste  a 
remettre  les  terres  r6clam6es  an  petitionnaire.  La  seule 
consequence  serait  que  la  cause  serait  reportee  a  Tetat 
ou  elle  6tait  avant  le  jugement  du  8  juillet,  1856.  Le 
dossier  de  cette  cause,  dans  la  quelle  la  demande  de  rati- 
fication a  eu  lieu  an  nom  de  Sa  Majest6,  est  encore  en 
existence,  et  son  instance  n'a  pas  6t6  affectee  par  la  pe- 
remption, et  si  aujourd'hui  le  jugement  etait  declare  faux 
la  cause  pourrait  £tre  continu6e  jusqu*a  jugement  final 
sur  nouvelle  demande,  ou  application,  que  b'a  Majest6 
ferait  d'un  plaidoyer  depuis  darien-continuancey  et  alors 
Sa  Majesty  pourrait  faire  suivre  ce  plaidoyer  d'un  juge- 
ment dont  on  aurait  soin  de  ne  plus  oublier  la  paraphe 
sur  la  minute. 

''  Je  crois  que  je  pourrais  me  dispenser  de  tout  com- 
mentaire  ult6rieur,  vu  que  les  divers  titres  de  pro- 
pri6t6  en  cette  cause  suivis  de  leur  ratification  en 
justice,  comme  je  I'ai  dejd,  fait  remarquer,  assurent  a 
Sa  Majesty  un  droit  incontestable  a  la  propri6te  du  sea 
divers  terrains,  mais  comme  les  parties  en  cette  cause 
ont  trait6  la  question  de  prescription,  je  dois  en  dire 
quelques  mots. 

''Je  dirai  d'abord  que  lacouronne  comme  tout  indi- 
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vidu   i)eut  prescrire.     L'article  2211  du  Code   Civil      1879 
Ganadien  le  declare   en    termes   fonnels,  et  de  plus  CHgrRiKR 
consacre  ce  droit  oomme  ancien,  en  ces  termes :  ^^^  Qc«bx. 

•*  Le  Soayerain  pent  nser  de  la  prescription.  Le  moyen      ^— 
qn'a  le  snjet  ponr  I'interrompre  est  la  i>6tition  de  droit 
ontre  les  cas  on  la  loi  donne  nn  antre  remede. 

"  La  Legislature,  en  adoptant  cet  article  comme  droit 
ancien,  a  tranche  nne  question  qui  a  pu  itre  douteuse, 
mais  qui  se  trouve  definitivement  r^gl^e  aujourd'hui. 

"  D'abord,  quant  i  la  prescription  de  dix  ans,  il  est  in- 
contestable que  Sa  Majesty  ayant  6t6  de  bonne  foi  des 
le  moment  de  ses  direrses  acquisitions  dont  elle  ignorait 
les  vices,  si  toutefois  ces  vices  existerent,  a  par  Tespace 
de  dix  ans  k  compter  des  diverses  dates  de  ses  titres 
d'acquisition,  k  Tencontre  du  pretendu  douaire  coutu- 
mier  de  Sallp  Olmsiead,  dont  le  mari  est  mort  le  28 
novembre,  1812,  ^poque  k  laquelle  le  douaire  s'est  ouvert 
quant  a  la  mere  et  aux  enfants,  avec  cette  difference 
que  la  prescription  centre  la  mere  a  couru  a  compter 
du  deces  de  son  mari,  et  centre  les  enfants  k  compter  de 
leur  majorite,  mftme  du  vivant  de  leur  mere,  suivant 
I'article  1449  du  Code  Civil  Canadien.  Or  tons  ces  en- 
fants etaient  majeurs  depuis  plus  de  dix  ans  k 
I'epoque  des  acquisitions  de  Sa  Majeste  des  terrains  en 
question  en  cette  cause. 

"  S'il  existait  un  vice  dans  la  possession  de  Sa  Majesty 
11  ne  lui  a  pas  ete  denonc6  par  interpellation  judiciaire 
(ou  petition  de  droits)  conformement  k  Tarticle  412  du 
Code  Civil  Canadien  qui  r^gle  cette  question  comme 
ancien  droit :  '  Le  i>ossesseur  est  de  bonne  foi  lorsqu'il 
possMe  en  vertu  d'un  titre  dont  il  ignore  les  vices  ou 
Favdnement  de  la  cause  resolutoire  qui  y  met  fin.  Cette 
bonne  foi  ne  cesse  neanmoins  que  du  moment  ou  ces 
vices  ou  cette  cause  lui  sont  denonces  par  interpellation 
judiciaire.'     L'Honorable  Juge  Loranger  a  admis  ce 
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1879  priiicipe  dans  la  cause  de  Lepage  vs.  Chariier  (1),  savoir, 
Chbvribr  que  pour  prescrire  par  dix  ans  centre  un  douaire  et  faire 
The  Queen.  ^®®  fruits  siens  il  suffit  que  le  tiers  acquereur  ait  et6  de 
bonne  foi  au  moment  de  son  acquisition,  et  que  la  connais- 
sance  subsfequente  du  vice  de  son  titre  ou  de  celui  de  son 
predecesseur  ne  pent  lui  prejudicier.  Je  ne  vois  rien  au 
dossier  de  cette  cause  pour  me  faire  croire  un  instant  a 
la  mauvaise  foi  du  Gouvernement  de  Sa  Majeste,  au 
moins  a  Tepoque  de  la  passation  des  divers  actes  d'acqui- 
sition  que  Sa  Majesty  invoque  en  cette  cause.  Inutile 
de  remarquer  ici  que  la  plaidorie  en  cette  cause  de  la 
part  de  Sa  Majeste  n'enonce  pas  que  cette  X)08session 
de  dix  ans  avec  titres  ait  6te  entre  presents  et  non- 
absents,  car  c'fetait  matiere  d'exception  chez  le  p6tition- 
naire,  le  principe  6tant  que  dans  ces  cas  la  preuve  de 
Tabsence  incombe  a  Texcipient.  Je  crois  fegalement 
que  Sa  Majeste  a  prouv6  son  plaidoyer  de  prescription 
de  tirente  ans.  En  efFet  elle  possede  les  terrains  en 
litige  en  vcrlu  d'acquisition  a  titres  singuliers,  elle  pent 
invoquer  sa  possession  en  vertu  de  ses  titres,  ce  qui  lui 
donne  vingt-six  ans  de  possession,  et  elle  pent  y  joindre 
celle  d^Andreto  Leamy  et  Erexina  Wright,  qui  a  ete 
d*environ  trois  ans,  et  celle  de  Madame  Sparks  elle- 
m6me.  On  a  prfetcndu  que  le  titre  de  Madame  Sparks 
etait  precaire  et  sa  possession  infectfie  de  ce  vice  et  ne 
pouvait  servir  a  Sa  Majestfe  pour  completer,  environ 
deux  ans  manquant  pour  accomplir  les  30  ans  de  pres- 
cription. 

"  Je  suis  i)orte  a  croire  que  le  titre  de  Madame  Sparks 
en  est  un  non-attach§  de  pr6carit6,  jeTinterprete  comme 
un  arrangement  de  famile  entre  elle  et  ses  enfants,  par 
lequel  cette  femme,  Sally  Olmstead^  a  renonc6  a  son 
droit  a  un  douaire  sur  une  6tendue  de  plus  de 
591  acres  sur  lesquels  elle  pourrait  r^clamer  295  acres 
en  usufruit  pour  s'en  tenir  k  la  propri§t6  pleine    et 

(1)  11  I.e.  Jut.  29. 
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entiere  de  159  acres,  plus  I'^tang  {pondj  dont  il  est  ^^'*^ 
ci-devant  question,  et  qu'elle  vend  le  29  septembre,  1858,  Custribb 
oomme  a  elle  appartenant,  snivant  Tacte  exteutfi  par- ^hb  q^emt. 
devant  JR.  A,  Young  et  confrere,  notaires,  k  Aylmer.  Le 
fait  que  cette  rente  ait  et6  faite  sans  autre  garantie  que 
ceUe  de  ses  faits  et  promesses,  ne  milite  pas  contre  les 
droits  de  la  couronne :  elle  a  us6  de  ces  159  acres  de 
terre  comme  a  elle  appartenant,  et  elle  pourrait  les  yen- 
dre  ainsi  apres  les  avoir  po8s6d6s  depuis  le  partage  ou 
arrangement  de  famille  du  5  mars,  1888,  ce  qui  don- 
nerait  a  Sa  Majeste  le  b6n6fice  d'une  prescription  tren- 
tenaire  plus  six  ans. 
"  En  supposant  i>our  un  instant  que  le  titre  de  Madame 
Sparks  fut  pr6caire,  ce  que  je  ne  crois  pas,  les  h6ritiers 
de  Philimon  Wright  et  de  Madame  Sparks  out  effectu6 
en  faveur  de  M.  Leamy  des  1886  et  1838,  des  cessions  et 
abandons  de  tons  leurs  droits  et  pretentions  aux  terrains 
reclames  en  cette  cause,  et  en  ce  moment  leur  cession- 
naire  en  ayant  cause,  M.  Chevrier,  est  116  par  les  actes 
de  ses  auteurs  et  pred6ce6seurs  et  surtout  par  les  de- 
clarations et  desistements  {quit-claims)  des  pr6tendus 
douariers  repr6sentes  par  M.  Chevrier;  ces  actes  de 
desisiement  (quit-claims)  constituent  une  renonciation  au 
douaire  de  leur  mere. 

"  La  redaction  de  ces  actes  de  d^sistement,  r^noncia- 
tions  et  quit-claims,  pent  laisser  quelque  chose  k  d6sirer, 
mais  ce  qull  y  a  de  bien  certain  en  ces  actes  c'est  Tin- 
tention  d'abandonner  a  M.  Leamy  et  a  ses  successeurs 
tons  les  droits  et  pretentions  qu'ils  pouvaient  avoir  k 
aucun  titre  sur  les  terrains  en  question  en  cette  cause, 
"  Maintenant,  le  grand  nombre  de  ces  enfants,  petits- 
en&nts,  ou  reprfesentants  de  Philimon  Wright  ont-ils 
prouv6  leur  g^nealogie,  ou  mdme  droits  successifs? 
C*est  une  question  tres-probl6matique  et  dans  la  discus- 
sion de  laquelle  il  vaut  mieux  ne  pas  entrer,  et  ce  dans 
Pinterdt  de  ces  enfants. 


22  SUPREME  OOUJST  OP  CANADA.    [VOL.  IV, 

1879         " Je  passe  par-dessus  nombre  de  questions  d'assez  faible 

Chevbier  intfirfet,  croyant  en  avoir  deja  dit  assez  pour  motiver  le 

The  Queen  ^^^^^^  ^®  ^^  petition  ;  cependant  je  signalerai  une  autre 

seule  difficult^  que  le  p6titionnaire  aurait  a  surmonter : 

elle  n'a  pas  6t6  signalee  par  la  defense,  mais  quo  je  me 
considere  tenu  d'indiquer  ici,  vu  qu'elle  est  tres-sferieuse 
et  que  si  le  jugement  que  je  vais  prononcer  etait  port6 
en  appel,  comme  j'ai  tout  lieu  de  croire  qu'il  le  sera, 
Tobjection  pourrait  y  6tre  soulevee  et  le  requferant  pris 
par  suprise.  Cette  difficult^  vient  de  ce  que  le  petition- 
naire  n'a  pas  prouv6  ou  mfeme  essay§  de  prouver  I'enre- 
gistrement  des  droits  de  succession  des  descendants  dans 
les  immeubles  en  question.  Cette  formalite  est  essentielle 
et  formellemeut  requise  par  Tarticle  2098  du  Code  Civil 
Canadien  qui  6nonce :  '  Que  la  transmission  par  succes- 
sion doit  6tre  enregistree  au  moyen  d'une  declaration 
6noncant  le  nom  de  Tberitier,  son  dcgr6  de  parents  avec 
le  d6funt,  le  nom  de  ce  dernier  et  la  date  de  son  d6ces, 
et  enfin  la  designation  de  I'immeuble,  et  que  jusqu'a  ce 
que  Tenregistrement  du  droit  de  Tacqu^reur  ait  lieu, 
Tenregistrement  de  toute  cession,  transport,  hypotheque 
en  droit  par  lui  consenti  affectant  Timmeuble  est  sans 
effet; 

**Ainsi  les  c6dauls  ou  donateurs  de  M.  Chevrier, 
n*ayant  jamais  fait  enregistrer  leurs  droits  successifs  tel 
que  requis  par  cette  article,  ils  n'en  etaient  pas  Ifegale- 
ment  saisis  de  maniere  a  cMer  a  M.  Chevrter  ces  m£mes 
droits ;  M.  Chevrter  n'a  done  qu'un  vain  titre  a  ces  pro- 
pri6t6s,  il  ne  pouvait  les  reclamer  sans  montrer  que  les 
donateurs  s'6taient  soumis  a  cette  forme  de  transmis- 
sion par  succession  imp6rativement  exigee  par  cet  article 
2098  du  Code  Civil  Canadien.  M.  Chevrier  n'a  done 
qu'un  titre  sans  effet,  il  ne  pent  done  pas  esp6rer  un 
jugement  favorable. 

"  Disons  de  suite  a  propos  des  fruits  et  revenus  de 
ces  terrains  au  montant  de  |200,000  que  M.  Chevrier 
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reclame,  que  sapposant  poor  on  instant  que  Sa  Majesty       1^^ 
dut  6tre  condamnte  k  remettre  a  M.  Chevrier  ces  terraina,  CsKTusft 
Sa  Majesty  ne  pouvait  £tre  condamn6e  k  les  payer,  th  ^^  qIhuqi 
que  Sa  Majesty  a  po886d6  en  yertu  de  bona  titres,  jostes 
litres  et  de  bonne  foi  depuis  le  moment  de  ses  aoqnisi- 
tions  de  oes  terrains,  car  soivant  Tarticle  412,  ayant  un 
titre  yalable,  en  ignorant  les  vices,  sortout  an  moment 
de  ses  acquisitions,  elle  a  fait  les  fruits  siens  et  ne  i>eut 
6tre  condamn6e  4  les  remettre. 

"  Et  quant  aux  imi>enses  que  Sa  Majesty  a  r6clam6es  k 
un  montant  tr6s-61ey6,  elle  devrait  dans  tons  les  cas  lui 
£tre  payees  par  le  p6titionnaire,  dans  le  cas  ou  il  aurait 
r6u8si  k  6tablir  ses  droits  aux  terrains  en  question.  Le 
renvoi  pur  et  simple  de  la  petition  me  semble  £tre  une 
consequence  inevitable  des  objections  que  j*ai  indiqu6es 
dans  les  pages  pr6cedentes,  et  en  consequence  je  renvoie 
la  petition  de  droit  de  M.  Chevrier  et  je  le  condamne  k 
payer  les  depenses  encourues  par  Sa  Majeste  sur  la 
defense  en  cette  cause." 

From  this  judgment  the  suppliant  appealed  to  the 
Supreme  Court  of  Canada. 

Mr.  Fleming  for  appellants  : 

The  defendant  demurred  to  the  petition  on  the  ground 
of  insufficiency  of  the  description  of  the  property,  and 
^ant  of  notification  to  the  Gk>vemment  of  the  transfer 
of  the  rights  of  the  heirs  to  the  suppliant.  These  demur- 
rers were  all  dismissed  by  Strongs  J.  This  judgment  is 
sound  in  law.  See  arts.  116, 119  and  62  0.  P.  C.  L.  C, 
Fothier  Procedure  Civile  (1),  Pigeon  Procedure 
Civile  (2) ;  Cameron  v.  O'Neill  (8) ;  C.  C.  L.  C.  art. 
1570  and  1571;  Code  Nap.  art.  1689,  1690;  Laurent 
CodeCiva{l). 

Moreover,  Mr.  Justice  Wrong's  judgment  has  not  been 

(1)  3  Vol.  p.  123.  (S)  1  L.  C.  B.  160. 

(2)  1  YoL  p.  140.  (4)  YoL  24  p.  141,  Na  4««. 
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J  879      api)ealed  against  by  way  of  a  cross  appeal,  and  it  there- 
Chbtrieb  fore  remains  in  force. 
The  Queeh.     '^^^  ^^®*  P^®^  relied  on  by  respondent  is  that  of  thirty 

—  years'  prescription.  To  complete  the  time  of  this  pre- 
scription, the  defendant  has  to  join  the  possession  of 
Leamy  and  Mrs.  Sparks.  Now,  the  possession  of  Mrs. 
Sparks  was  that  of  a  dowager,  douairiere,  only,  and  she 
could  not  prescribe  against  her  title,  and  Leamy  having 
only  acquired  the  usufruct  could  not  prescribe  either, 
and  consequently  there  was  no  prescription  during  their 
occupation  of  which  the  Crown  might  avail  itself,  and 
its  own  possession  was  too  short. 

The  quit  claims  produced  show  nothing  contradictory 
of  the  property  being  held  by  Sally  Olmstead,  as  dowor. 
"With  respect  to  her  share  the  expression  is  "allotted 
to  her  use."  Now,  this  exactly  coincides  with  the  rights 
of  a  dowager — which  is  the  use  or  enjoyment  of  the 
property  subject  to  dower. 

Had  the  quit  claims  simply  said  "  allotted  to  0/m- 
stead,^'  there  would  be  nothing  contradictary  to  the 
right  of  dower,  it  would  be  merely  an  omission  of  the 
mention  of  the  title  by  which  that  portion  was  to  be 
held,  and  consequently  the  character  of  the  title  must 
bo  held  to  be  in  accordance  with  the  rights  of  the  per- 
son to  whom  it  was  allotted ;  if  an  heir,  then  she  would 
hold  as  heir ;  if  it  had  been  community  property,  then 
as  commune ;  if  left  to  her  by  will,  then  as  legatee  ;  but 
as  no  other  title  than  that  of  dowager  is  shewn,  then 
the  allottment  must  be  considered  to  have  been  made  to 
her,  according  to  her  only  apparent  rights,  viz. :  that  of 
dowager. 

That  it  was  given  to  her  in  any  other  way  is  more- 
over contradicted  by  her  own  statement  in  the  deed  of 
the  7th  December,  1852,  by  which  she  sells  to  Leamy 
her  right  of  dower  on  the  property. 
The  next  point  I  will  take  up  has  reference  to  the 
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title  which  Her  Majesty  got  through  the  Commissioners      ^^79 
of  Public  Works  under  9  Vic,^  ch.  3Y.  ChevrIeb 

The  defendant,  by  exception,  sets  up  the  sale  j^^  qJ.^^^ 
by  Leamy  and  wife  to  Her  Majesty,  represented  by  the  — 
Commissioner  of  Public  "Works,  before  Young  &  Col- 
league, notaries  public,  on  the  *7th  of  April,  1855,  pur- 
porting to  convey  the  land  in  question  in  this  case, 
along  with  other  pieces,  and  also  a  deed  of  donation  of 
the  6th  February,  1865,  by  which  A,  Leamy  and  wife 
made  a  donation  to  the  Crown  of  a  certain  piece  of  land 
forming  part  of  lots  Nos.  2  and  8  in  the  5th  concession 
of  HuU^  and  two  judgments  of  confirmation  of  these 
deeds,  one  rendered  on  the  3rd  July,  1856,  and  duly 
registered  in  the  registry  office  for  the  county  oi  Ottawa, 
and  the  other  on  the  14th  February,  1866,  and  also  duly 
registered,  and  that  these  judgments,  renderei  under 
the  provisions  of  the  9th  Vic,  ch.  37,  sec.  9,  forever  bar- 
red all  rights  of  property  in  the  land  mentioned  in  the 
deed  thereby  confirmed. 

First  the  suppliant  submits  that  the  title  in  itself  is 
not  in  the  form  required  by  the  statute  9th  Vic,  ch,  8*7, 
sec.  Vl ;  to  render  it  valid  the  deed  must  be  signed  by 
the  Commissioner,  countersigned  by  the  Secretary,  under 
the  seal  of  the  Commissioners,  "and  no  other  deed  shall 
be  held  to  be  the  act  of  the  Commissioners." 

Then  also  Leamy  does  not  come  within  the  category 
of  persons  mentioned  in  the  Act,  and  thereby  authorized 
to  convey  property  not  their  own — viz.;  tutors,  cura- 
tors, administrators,  and  others  holding  a  representative 
character:  the  Act  shows  the  confirmation  could 
only  be  applied  for  with  respect  to  contracts  made  either 
with  the  persons  above  mentioned,  or  persons  holding  as 
proprietors ;  whereas  Leamy  was  not  one  of  the  class 
enumerated  in  the  Act,  and  held  only  as  usufructuary, 
not  as  proprietor,  and  the  property  was  not  dealt  with 
as  belonging  to  an  unknown  proprietor. 
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1879  Moreover,  the  judgment  of  confirmation  was  only  an- 

Chevwbr  thorized  by  the  Act  with  respect  to  lands  which  could 
2'  have  been  expropriated,  to  wit,  to  such  portions  of  the 
lands  which  were  included  in  plans  submitted  by  the 
Commissioners  to  the  Legislature,  and  approved  of,  as 
the  Commissioners  might  deem  necessary  for  the  con- 
struction of  public  works. 

Until  the  I^egislature  had  thus  authorized  the  con- 
struction of  a  public  work  and  designated  the  site  of 
it,  the  Commissioners  were  destitute  of  authority  to 
expropriate,  and  consequently  could  not  ask  for  or  obtain 
a  valid  judgment  of  confirmation,  and  there  was  no  evi- 
dence, nor  even  any  allegation,  that  such  plan  had  ever 
been  submitted  to,  or  approved  of  by  the  Legislature. 

Upon  this  point  the  appellant  cited  the  following 
authorities  : — Abbott  on  Corporations  (1) ;  Green's  Brice 
ultra  vires  (2) ;  Polhier  Vente  (8) ;  Ouyot^  Itex>ertoire  de 
Jur.  (4) ;  Potter's  Dw arris  on  Stats.  (5.) 

Supposing,  however,  that  the  deed  was  not  so  abso- 
lutely null  as  to  be  unsusceptible  of  ratification,  still  it 
is  not  a  title  of  which  Her  Majesty  can  be  presumed  to 
have  any  knowledge. 

Her  Majesty  is  presumed  to  be  cognizant  of  all  acts 
legally  performed  by  her  agents  acting  within  the  scope 
of  their  authority,  and  of  no  others. 

But  in  this  case,  as  it  has  been  clearly  shown,  the  deed 
itself  was  illegal  and  a  contract  ultra  vires,  and  conse- 
quently Her  Majesty  cannot  bo  reputed  cognizant  of  it. 
See  Pothierj  Prescription  (6). 

Her  Majesty's  commissioners  must  therefore  be  con- 
sidered as  holding  possession  by  virtue  of  the  law 
which  allowed  them  to  take  possession  without  a  title, 
rather  than  under  a  title  which  is  null.    This  proposi- 

(1)  P.  214,  No.  6a  (4)  Vo.  Ratification  Vol  14,  p. 

(2)  P.  S67,  sec  1.  455. 

(3)  No.  81.  (5)  P.  381. 

(6)  No.  30. 
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tiou  is  almost  self-evident,  and  hardly  needs  authorities      ^^79 
to  support  it    See  Dunod,  Prescription  (1).  Ciutbibb 

The  next  proposition  which  the  appellant  will  s^^' xm  QuBwr 
mit  is  that  until  the  Civil  C!ode  was  passed  there  was 
no  petition  of  right  in  the  Province  of  Quebec  by  which 
a  subject  could  interrupt  prescription. 

[Taschereau,  J. :  The  Privy  Council  have  declared 
that  the  Code  has  the  effect  of  a  declaratory  law  as  to 
what  was  the  old  law.] 

I  think  I  will  be  able  to  show  that  the  Court  has  the 
right  to  say  what  was  the  law  previous  to  the  Code  ;  that 
is  only  a  matter  of  opinion.  I  will  admit  that  theoretically 
the  x>etition  of  right  has  always  existed,  but  there  was 
no  machinery  in  existence ;  and  even  up  to  this  day  in 
the  Province  of  Quebec,  bills  providing  for  such  machin- 
ery have  always  been  rejected  by  the  Legislature.  Then 
when  you  cannot  bring  an  action  contra  non  valentem 
agere  nulla  currit  prescriptio. 

As  to  the  prescription  of  ten  years  the  appellant  con- 
tends that  the  Crown,  in  order  to  avail  itself  of  this  pre- 
scription, should  have  held  the  property  underajuQt 
title,  in  good  faith,  openly  and  publicly  as  proprietor. 
The  good  faith  required  is  a  belief  that  the  party  from 
whom  the  property  was  acquired  was  the  real  proprietor 
of  it ;  the  just  title  is  a  title  which  would  be  a  valid  trans- 
fer, if  the  person  making  it  was  the  legal  proprietor. 
In  this  case,  the  title  set  up  from  the  Crown,  not  being 
under  seal  as  was  required  by  the  Act  87  Vic,  chap.  87, 
sec.  17,  which  provides  that  these  deeds  shall  be  so  exe- 
cuted, and  that  no  others  shall  be  held  to  be  the  act  of  the 
Commissioners,  was  null,  and  consequently  could  not  be 
the  base  of  prescripltion.  Moreover,  the  agents  of  the 
Crown][were  aware  of  the  defect  in  Leamy*$  title,  as  is 
proved  in  the  first  place  by  the  letter  of  Mr.  Merrill,  Su- 
X>erintendent  of  Public  Works,  O/^atra,  to  Thomas  Begley, 

(1)  Parti  chap. 4 p.  22. 
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1879      Secretary  of  Board  of  Works,  under  date  of  the  Idth 
Chkvribb  April,  1853,  in  which  he  states  Leamy  has  only  a  right 
The  Queen.  ^^  d<^wer  on  part  of  the  property,  and  gives  the  names  of 
—      the  heirs  of  Philemon    Wright  as  proprietors  ;   2nd, 
by  the  deed  of  4th  April,  1855,  from  Leamy  to  Com- 
missioners, in  which  it  is  stated  that  difficulties  may 
arise  respecting  his  title,  and  security  is  exacted  from 
him  ;    Thirdly,  by    the  correspondence  between  the 
officers  of  the  Department  of  Public  Works  here  and  at 
Quebec,  in  which  it  is  repeatedly  stated  that  with 
respect  to  that  part  part  of  the  property  which  Leamy 
obtained  from  Sally  Olmsleatl,  he  had  only  a  life  interest. 

The  third  plea  of  prescription,  viz.,  twenty  years,  is 
merely  that  of  ten  years  applied  to  absentees — ^it  is  open 
to  the  same  objection  as  those  urged  against  that  of  ten 
years,  and  it  is  therefore  unnecessary  to  discuss  it. 

The  Crown  is  not  accused  of  being  a  trespasser,  it  is 
merely  contended  that  the  Crown  took  possession  with 
the  consent  of  Leamy,  who  had  a  right  to  hold  or  trans- 
fer possession  during  the  lifetime  of  Mrs.  Sparks. 

The  Crown  subsequently  got  from  Leamy  and  wife 
what  its  agents  supposed  to  be  a  valid  title,  during  Mrs. 
Sparks'  lifetime.  In  reality,  the  Crown  holds  without  a 
title. 

As  the  agents  of  the  Crown  were  aware  that  Leamy' s 
title  would  expire  at  Mrs.  Sptrks'  death,  they  knew  they 
could  not  legally  hold  the  property  after  that  date ; 
the  Crown  is  consequently  bound  to  account  for  the 
rents,  issues  and  profits  from  that  date. 

The  fifth  exception  sets  up  the  deed  of  1849  from 
Nicholas  Sparks  and  wife  to  the  Crown  ;  deeds  of  1855 
from  Leamy  and  wife  to  the  Crown  ;  alleges  that  Her 
Majesty  was  in  possession  under  these  deeds,  and  that 
donations  to  petitioners  were  made  collusively  with 
intent  to  defraud  Her  Majesty,  of  whose  titles  the  parties 
thereto  were  well  aware. 
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With  respect  to  this  plea,  I  cannot  see  how  the  dona-      187U 
tioii8  could  injure  Her  Majesty,  as  the  petitioner  claimed  Cheyrier 
no  greater  rights  than  the  parties  from  whom  they  held,  ^^^  ^' 
and,  consequently,  it  made  no  diflference  to  Her  Majesty      — — 
whether  these  rights  were  urged  by  the  petitioner  or 
by  the  heirs. 

The  x>6titioner  expressly  denies  the  execution  of  the 
alleged  sale  by  -the  four  heirs  of  Philemon  Wright  Jr.y 
in  February,  1853,  impugning  it  as  a  forgery. 

The  document  in  question  was  never  produced,  nor 
registered  when  Leamy*s  title  was  questioned  by  the 
agent  of  the  Crown,  and  if  it  had  been  genuine  Leamy 
would  surely  have  then  produced  it. 

One  of  the  subscribing  witnesses  was  dead,  and  the 
other,  being  examined,  said  he  did  not  know  whether 
he  was  present  at  the  execution  of  it  or  not,  or  whether 
it  ever  was  executed  by  the  alleged  parties  to  it.  More- 
over, two  of  these  parties,  Philemon  Wright  and  Sally 
Wright  swore  positively  that  they  never  signed  it ;  of 
the  other  two,  one  was  dead,  and  the  fourth,  Mrs.  Leamy ^ 
could  not  be  affected  by  it,  as  she  could  not  contract 
with  Leamy y  her  husband. 

By  the  seventh  exception  the  defendant  alleged  that 
the  rights  transferred  to  petitioner  were  litigious,  and 
prayed  that  the  petition  should  be  dismissed. 

The  petitioner  contends  that  the  rights  are  not  liti- 
gious, that,  even  8upi>osing  they  were,  the  defendant 
could  only  ask  to  be  subrogated  in  the  right  of  the  peti- 
tioner, paying  all  cost  and  charges,  and,  consequently, 
the  conclusion  of  this  exception  was  wrong,  and 
moreover,  this  plea  should  have  been  urged  in  limine 
litis,  and  could  not  be  pleaded  as  a  subsidiary  plea. 

I  will  now  take  up  the  inscription  en  faux  : 

The  petitioner  inscribed  en  faux  against  the  copy 
of  the  alleged  judgment  of  confirmation  of  title  of  the 
8rd  July,  1866,  and  against  the  register  from  which  the 
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1879      said  judgment  was  copied,  and  the  pretended  draft  of 
Chkvrier  judgment,  all  of  which  he  said  were  false,  no  such  judg- 
The  Qubbk  ^^^^  haying  ever  been  rendered. 

On  this  issue  the  parties  went  to  proof,  and  it  was 
established :  that  according  to  the  entries  in  the  minute 
book  the  case  had  been  inscribed  for  hearing  inlaw  on 
the  1st  July,  1856 ;  that  it  never  was  inscribed  for  hear- 
ing on  the  merits ;  that  no  judgment  had  ever  been 
rendered  ;  that  according  to  the  judge's  diary,  the  last 
proceeding  in  the  Court  was  the  hearing  on  law,  on 
which  the  case  was  taken  en  delib4r6.  With  respect  to 
the  book  called  a  register,  it  was  shown  that  it  was 
never  seen  by  the  prothonotary  until  four  years  after  his 
appointment ;  it  was  delivered  to  him  by  the  former 
prothonotary,  who,  in  the  interval,  had  been  entering 
up  judgments. 

The  only  draft  of  judgment  to  be  found  in  the  record 
was  produced  by  the  present  prothonotary ;  and  was 
not  paraphed  by  the  judge  by  whom  it  purported  to  be 
rendered. 

The  initials  or  paraph  of  the  judge  on  draft  is  the 
only  legal  evidence  of  the  rendering  of  the  judgment. 

Now,  even  supposing  other  evidence  could  have  been 
adduced  to  show  that  a  judgment  had  been  rendered  in 
this  case,  no  evidence  has  been  brought  by  the  other  side, 
for  the  sham  register,  being  a  book,  made  up  out  of  the 
office  of  the  Prothonotary,  by  a  person  having  no  autho- 
rity to  keep  a  register,  can  have  no  more  probative  effect 
than  if  they  had  fyled  a  copy  of  Scott's  Waverly  Novels. 

On  the  necessity  of  the  signature  of  the  Judge,  and 
its  necessity  to  establish  the  rendering  of  a  judgment, 
the  following  authorities  were  cited : — Code  of  Civil 
Procedure,  art.  4*78  and  art.  474;  Ordinance  1667, 
Titre  26,  art.  5  ;  Code  de  Procedure  Napol§on,  art.  188  ; 
Denizart  Vo.  Minute  (1) ;  Bonnier  Procedure  Civile  (2). 

(I)  Vol.  3,  p,  360,  No.  12.  (2)  Vol.  1,  Nob.  778  and  779* 
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The  ordinance  of  166t,  title  26,  art.  6,  abolished  the      1879 
formality  of  the  pronunciation  of  judgment,  but  main-  Chbvribb 

tained  the  dictum  which  was  also  called  the  arrtti,         ,«_  JJ*  _ 

Thb  Qubbk. 

Bat  in  Canada  the  Courts  have  not  observed  the  rule 
with  respect  to  the  dic/um^  and  the  only  record  recog- 
nized by  law  and  the  jurisprudence  of  the  Courts  has 
been  for  many  years  the  minute  or  draft  paraphed  by 
the  Judge  and  the  transcript  or  copy  of  that  minute 
Altered  in  the  register. 

It  is  the  duty  of  a  Judge,  when  a  judgment  has  been 
rendered,  to  sign  or  paraph  the  draft.  The  presump- 
tion of  the  law  is  that  the  Judge  performs  his  duty ; 
consequently,  if  the  draft  is  not  paraphed,  that  no 
judgment  has  been  rendered.  To  controvert  this  pre- 
sumption the  strongest  evidence  would  be  required. 
But  so  far  from  this  being  the  case,  the  other  original 
registers  of  the  Court,  namely,  the  "Role  de  Droit," 
minute-book  and  diary,  all  show  that  not  only  was  no 
judgment  rendered,  but  that  the  case  was  not  even  in- 
scribed for  final  hearmg. 

Now  all  these  books  are  recognized  registers  of  the 
Court  (vide  Rules  of  Practice,  S.  C.  No.  60),  and,  as  such, 
authentic,  and  entitled  to  more  credit  than  the  register 
of  judgments,  as  they  are  originals,  whereas  the  latter  is 
only  a  transcript.  Where,  then,  is  the  proof  of  the  ren- 
dering of  the  judgment  ? 

Mr.  Lafiamme,  Q.  C,  followed  on  behalf  of  the 
appellant : — 

As  to  the  want  of  signification,  the  various  French 
authors  show  that  the  objection  could  only  be  urged  by 
a  person  prejudiced  by  not  having  been  notified,  and 
that  in  this  case  the  defendant  did  not  even  pretend  to 
have  suffered,  or  to  be  liable  to  suffer  any  prejudice 
thereby. 

Moreover,  the  formal  notice  or  signification  required 
by  the  law  of  the  Province  of  QMebec  could  not  be  car- 
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1870      ried  out  in  this  Province ;  substantially,  notice  has  been 

Chkvrier  given  by  the  submission  of  the  petition,  and  the  docu- 

T     o    Bx  ^®^*^  ^^  which  it  was  based,  by  Her  Majesty's  Attorney 

General,  and  the  suIEciency  of  that  notice  has  been 

admitted  by  the  fiat  of  the  Administrator  of  the  Gov- 
ernment thereon. 

The  learned  counsel  referred  on  this  point  to  Troplong 
De  la  Vente  (1) ;  Marcad6  (2) ;  Duvergier  (3). 

Then  as  to  prescription  : 

The  title  deed  relied  upon  principally  by  the  Crown 
is  that  of  the  7th  May,  1855.  We  contend  that  this  deed 
was  not  at  the  time  of  its  execution  a  perfect  deed,  and 
therefore  cannot  be  relied  on  for  prescription.  By  the 
Act  creating  this  corporation  the  commissioners  are  ob- 
liged to  affix  their  seals  to  all  documents,  writings,  &c. 
We  do  not  say  they  could  not  execute  a  deed  before  a 
notary,  but  that  they  should  comply  with  the  require- 
ments of  the  17th  sec.  of  9th  Vic,  c.  37,  in  notarial 
deeds  as  well  as  in  other  writings.  Analogous  provi- 
sions exist  in  the  law  of  the  Province  of  Quebec^  viz. : 
Donations,  if  not  executed  before  notaries,  were  an  abso- 
lute nullity  and  produced  no  effect  whatever.  Then, 
could  the  Crown  prescribe  until  this  petition  of  right 
Act  was  passed.  If  subjects  had  the  right  of  interrupt- 
ing prescription  by  petition  of  right,  it  certainly  was  an 
error  communis  that  such  a  right  did  not  exist  in  the 
Colony,  and  the  authorities  quoted  show  that  where 
there  is  a  reasonable  obstruction,  prescription  does  not 
run.    Then  has  the  Crown  purchased  in  good  faith. 

Bona  JideSj  says  Pothier,  nihil  aliud  est  quam  fusta 
opinio  qtuBsiii  domini.  Voet  expresses  the  same  idea. 
Bona  fides  est  illcesa  conscientia  putantis  rem  suam  esse. 
We  find  that  there  is  in  these  ideas  a  view  comprehend- 
ing more  than  the  third  party  whose  property  is  pre- 

(1)  P.  390,  on  art.  1690.  (2)  Vol.  6,  p.  339. 

(3)  Vol.  2,  No.  206,  p.  239. 
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of  judgment)  poisqu'elle  est  ainsi  produite  et  cerlifiee  ^^^^ 
oomme  telle  copie.  Le  petitionnaire  anrait  du  fairs  CaBviuBB 
produire  la  minute  elle-mfime ;  ce  n'est  que  centre  une  ^^  ^•^„,. 
copie  qu'ils  s'est  inscrit  en  faux;  et  pour  reussir  — 
dans  la  preuve  de  son  faux  il  aurait  du  demander 
a  la  cour  d'ordonner  aux  avocats  de  Sa  Majeste  de  pro- 
duire la  minute  m6me.  C'est  une  mesure  de  toute  u^ces- 
site  qu^il  aurait  du  prendre,  et  a  de&ut  son  inscription 
de  faux  dirigee  centre  la  minute  doit  6tre  renvoy^e.  II 
aurait  pu  a  cet  6gard  examiner  le  greffier  de  la  Cour 
Superieure  du  District  SH  Ottawa,  lequel  vit  encore,  et 
qui  aurait  pu  produire  la  minute  ou  jetter  sur  la 
matiere  quelques  nouvelles  lumieres.  Sa  Majeste,  ni 
ceux  qui  la  defendent  aujourd'hui,  sc  trouvant  sur  la 
defensive,  n'avaient  rien  k  produire,  leur  position 
6tait  celle  de  la  defensive.  Je  considere  cette 
objection  comme  insurmontable  et  comme  mettant  fin 
k  rinscription  de  faux,  quant  k  ce  qui  concerne  la 
minute,  car  cette  minute  n*a  pas  vu  le  jour  sous  cette 
inscription.  La  minute  n'etant  pas  produite,  rinscription 
centre  elle  tombe,  et  par  centre-coup  celle  centre  la  copie 
du  jugement  entree  au  registre  doit  ^prourer  le  m6me 
sort,  puisqu'en  r6alit6  la  seule  chose  que  Ton  put  repro- 
cher  au  jugement  consistait  en  Tabsence  de  la  paraphe 
du  juge  sur  la  minute  et  qui  n'est  pas  n^cossaire  sur  la  . 
copie  du  jugement  tir6e  du  registre.  Oette  objection  peut 
paraitre  futile ;  je  la  considere  pour  le  moins  aussi  im- 
pertante  que  celle  de  remission  de  la  paraphe  du  juge 
sur  la  minute  d'un  jugement  entr6  au  r6gistro,  accem- 
I>agn6  de  toutes  les  autres  formalitfis  de  la  reddition  d'un 
jugement,  suiyi  de  I'enregistrement  de  ce  jugement  et 
de  plus  de  yingt  ans  de  possession  sans  trouble,  si  ce 
n'est  celui  que  lui  cause  le  p§titionaire  qui  ne  se  pr^sente 
ici  que  comme  ieuMiu^reur  de  droits  litigieux,  quality  que 
les  tribunaux  out  mission  de  ne  pas  accueillir  ayeugl6- 
ment. 
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1S79      Government  of  the  deeds  of  donation  and  transfer,  so 
CuEVRiBR  far  as  respects  the  rents,  issues,  and  proiits. 
rp     Q  Reference  was  then  made  to  Pigeau  (1) ;  Merlin  Re- 
'  pertoire  (2) ;  C.  0.  L.  0.  art.  1511 ;  Charlebois  v.  Forsyth  (3). 

It  is  submitted  that  the  Crown  can  invoke  prescrip- 
tion under  article  2211  of  the  Civil  Code. 

Before  the  Code,  it  was  decided  in  appeal  in  Lower 
Canada  that  the  Crown  could  invoke  the  thirty  years' 
prescription  against  a  petitory  action  brought  to  recover 
portion  of  the  lands  covered  by  the  fortifications  of  the 
city  of  Quebec :  Laporte  and  Th^  Principal  Officers  of 
Her  Majesty's  Ordnance  (4). 

As  to  the  ten  years'  prescription  it  is  clearly  made  out. 

What  the  English  form  of  art.  2251,  Civil  Code,  calls 
a  translatory  title  and  the  French  "  un  Hire  translatif  de 
propri4U^^'  and  the  Goniwrsi^  juste  litre,  is  a  title  capable 
and  fit  on  its  face  to  convey  title. 

See  Grande  Coutume  by  Ferriere,  on  art.  113,  p.  359, 
where  he  says :  One  of  the  conditions  is  that  the  pos- 
session be  founded  on  a  juste  litre,  i.  e.,  that  possessor 
has  a  cause  legitime,  capable  of  transferring  the  domaine, 
such  as  purchase,  donation,  will,  judgment,  &c ,  not  a 
lease,  or  loan,  or  precarious  title. 

The  titles  to  the  Crown  in  this  case  are  manifestly 
translatory,  they  are  deeds  of  sale,  deeds  in  the  usual 
form,  and  authentic,  and  perfect. 

The  possession  of  the  Crown  has  been  for  more  than 
ten  years,  and  if  its  good  faith  is  impugned,  the  bad 
faith  must  be  clearly  established  by  the  petitioner. 

As  to  the  plea  of  confirmation  or  ratification  of  title, 
the  statute  9th  Vic,  c.  37,  was  in  force  when  the  ratifica- 
tions in  question  in  this  cause  were  obtained. 

In  ordinary  cases  of  ratification,  hypotheques  alone 
are  purged ;  but  in  cases  where  the  Crown  obtains  or 

(1)  1  Vol.,  p.  10.  (3)  14  L.  C.  Jur.  135. 

(2)  Verbo  "  aboutisaana."  (4)  7  L.  C.  R.  486. 
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ezpropiiates  land  for  public  purposes  tinder  the  statutes      ^879 
referred  to,  it  is  submitted,  that  rights  of  mortgage  and  Chetribr 
hypotheques,  and  rights  of  property  also,  are  equally  ^^^^^  q^^^ 
purged,  and  the  claim  of  the  owners  converted  into  a 
claim  on  the  monies  deposited  in  Court. 

Under  this  statute  the  commissioners  had  the  right 
to  deposit  the  monies  in  the  Court ;  the  compensation- 
money  was  to  represent  the  land ;  and  parties  claim- 
ing rights  of  property  were  bound  to  fyle  their 
oppositions ;  and  it  will  be  seen  that  oppositions  were 
actually  fyled  in  this  cause  by  some  of  the  parties, 
donors  to  the  plaintiff,  namely,  by  Pamelia  Wright 
(Mrs.  McGoey),  Serina  Wright  (Mrs.  Pierce),  and  Hull 
Wright. 

The  judgments  of  the  Court  at  Aylmer,  ratifying  the 
titles,  evidently  went  on  the  ground  that  not  only  were 
hypotheques  purged,  but  claims  of  proi>erty  were  also 
purged.  The  judgment  in  No.  186,  ex  parte  Her 
Majesty,  for  ratification,  recites  that  the  parties  above 
named,  also  Ruggles  Wright,  were  opposants ;  that  the 
application  of  Her  Majesty  was  made  under  the  9  Vic, 
c.  87  ;  that  all  the  formalities  required  .had  been  shewn 
to  have  been  complied  with,  and  the  oppositions  of 
Pamelia  Wright  and  others  had  been  discontinued  with 
costs. 

As  to  the  Inscription  en  faux,  it  is  submitted  that  it 
does  not  lie  against  the  Register,  as  stated  in  the  de- 
murrer to  certain  of  the  moyens  de  faux ;  next,  that  it  is 
very  doubtful,  under  our  jurisprudence,  whether  a  judg- 
ment can  in  any  case  be  attacked  by  an  Inscription  en 
faux;  that  no  faux  are  proved,  the  evidence  of  the 
witnesses  being  wholly  worthless,  and  insufficient  to 
set  aside  either  the  judgment  or  Register. 

The  ordinance  of  1607,  tit.  26,  art.  5,  in  force  in 
Lower  Canada,  says :  The  presiding  judge  shall  see  that 
at  the  close  of  the  sitting,  and  on  the  same  day,  the 
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1879      clerk    has    written,  he  shall  sign  ^^  le  plumtUf,''   and 
Chbvrieb  paraph  each  sentence,  judgment,  or  arr^L 
The  Queen      '^^^  plumitif  is  defined  as  being  the  original  and 
primitive  paper  on  which  a  summary  of  the  judgments 
is  written,  which  are  rendered  in  open  Court.     Reper- 
toire de  Jurisprudence,  vo.  ^^Plumitify 

The  plumitif  is  never  signed  in  our  practice.  The 
draft  of  judgment,  when  drawn  by  the  Prothonotary, 
and  approved,  is  initialed,  or  signed  by  the  Judge. 

In  France,  the  feuilles  d' audience,  or  original  drafts  of 
judgments,  are  kept  till  the  end  of  the  year. 

The  learned  counsel  referred  to  Healy  v.  Corporation 
of  Montreal  (1) ;  art.  1207  and  1220  C.  0.  L.  0. 

In  Carter  v.  Molson  and  Mechanics*  Bank  v.  Molson, 
recently  decided  in  the  Superior  Court,  Montreal,  by 
Dorion,  J.  (not  reported),  it  was  held  no  inscription 
en  faux  lay  against  a  judgment. 

The  learned  counsel  then  argued  on  the  facts  of  record 
that  it  appeared  that  the  division  agreed  to  on  the  5 
March,  1838,  ought  to  be  held  as  a  family  arrangement, 
under  which  Sally  Olmstcad  obtained  a  title  to  the  159 
acres,  reserved  fpr  her  dower,  and  that  the  evidence 
adduced  did  not  establish  bad  faith  on  the  part  of  the 
Crown. 

Mr.  Lacosie,  Q,  C,  followed  on  behalf  of  the  respon- 
dent. 

It  is  contended  that  Her  Majesty  cannot  invoke  pre- 
scription, because  it  was  practically  impossible  to  exer- 
cise the  right  of  petition  of  right,  and  that  there  was 
common  error  as  to  the  existence  of  this  right.  The  case 
of  Laporle  v.  The  Principal  Officers  of  Her  Majesty 
Ordnance  (2),  clearly  shows  that  the  right  existed. 
Then  also  ignorance  of  the  law  is  no  excuse. 

The  first  plea  of  prescription  is  that  of  thirty  years. 

(1)  17  L.  C.  R.  409.     See  also       (2)  7  L.  C.  R  486. 
Starkie,  Ey.,  212;  213. 
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To  succeed  on  that  plea  I  admit  Her  Majesty  is  bound      1^79 
to  join  her  possession  to  that  of  her  auteurs.  Now,  if  the  Camm 
Court  hold  that  Mrs.  Sparks  had  a  precarious  title, -^^v^ 
her  possession  cannot  be  joined  to  that  of  the  Grown,  but      — 
it  seems  to  me  that  the  estate  was  divided  in  1888, 
among  the  heirs,  not  as  a  pariage  provisoire^  but  for^ 
ever.    See  art.  2094. 

However,  the  Grown  relies  also  on  the  plea  of  10 
years'  prescription  in  good  faith  with  translatory  title. 
As  to  the  deed  of  1849,  there  can  be  no  question  of  bad 
faith.  The  learned  counsel  then  argued  that  on  the 
evidence  adduced  the  appellant  had  fSstiled,  as  the  burden 
was  on  him  to  prove  that  the  crown  was  in  bad  faith, 
if  bad  faiih  can  ever  be  imputed  to  the  Grown. 

Then,  as  to  the  plea  under  the  Statute  9  Vic,  c.  8t ; 
it  is  said  the  deed  is  not  valid,  because  it  was  not  pas- 
sed in  accordance  with  the  provisions  of  the  act,  viz. : 
Signed  and  sealed.  If  that  construction  is  to  be  put 
upon  the  act,  how  can  you  explain  sec.  5  of  the  act 
which  expressly  recognizes  transfers  made  before  notar- 
ies and  declares  such  deeds  to  be  valid.  Then,  that  the 
Crown  could  purchase  from  other  i>ersons  than  those 
specially  mentioned  in  sec.  8,  sufficiently  appears  by 
the  following  section,  which  declares  that  the  money 
will  stand  in  lieu  of  the  land,  and  one  of  the  effects  of 
the  judgment  of  ratification  is  to  bar  all  claims. 

We  find  also,  that  by  the  deeds  of  transfer  to  the  peti- 
tioner, some  of  the  parties  thereto  assumed  the  quality 
df  heirs  of  SaUy  Olmslead ;  if  so,  as  warrantor  of  her 
acts,  the  suppliant  could  not  call  in  question  titles 
derived  from  her.  More  than  this,  one  of  these  heirs, 
Mrs.  Leamy^  was  the  co-vendor  with  Leamy  to  the  G-ov- 
ernmcnt,  and  she,  in  any  case,  had  no  rights  to  transfer 
to  the  suppliant. 

The  following  additional  authorities  were  then  refer- 
red to  by  the  learned  counsel  on  the  question  of  the 


38  SUPfiBMB  COURT  OP  CANADA.    [VOL.  IV. 

1879  inscription  en  faux.    French  Code  of  Proc,  art.  214  to 
ChetrTer  251;  Sirejf  (1865),  Code,  vo.  Faux.     Bioche^  Diet,  de 

The  Queex  ^^^'  ^^^^'  ^^'  ^^^^>  ^^'  44—56,  No.  197.     Palsgrave  v. 

Ross  (1) .    The  omission  to  sign  a  judgment  in  a  Register 

will  not  authorize  a  Court  to  treat  it  as  non-exislanl 
when  an  authentic  copy  is  produced.  9  Dalioz,  Juris 
du  Royaume,  p.  616,  Note  3. 

Mr.  Laflamme,  Q.  0.  in  reply. 

1880  ElTCHIK,  C.  J. : — 

March  f.  The  property  claimed  by  the  petitioner  was  granted 
to  Philemon  Wright,  3rd  May,  1806.  On  the  25th  April, 
1808,  Philemon  Wright  conveyed  this  property  to  his 
son  Philemon  Wright  Jr.  On  the  4th  May,  1808,  Phile- 
mon Wright  Jr.  married  Sarah,  alias  Sally  Olmstead, 
without  any  marriage  contract. 

Philemon  Wright  Jr.  died  5th  Dec.,  1821,  intestate, 
leaving  his  widow  and  eight  children  issue  of  the 
said  marriage. 

The  real  estate  in  question,  having  been  acquired 
previous  to  the  marriage,  continued,  notwithstanding 
the  marriage,  the  sole  and  absolute  property  of  Philemon 
Wright  Jr.,  subject  to  the  customary  dower  (douaire  coi*^ 
tumier)  of  the  wife,  which  consisted  of  the  usufruct  or 
life  enjoyment  of  one-half  of  the  real  estate  owned  and 
possessed  by  the  husband  at  the  date  of  the  marriage, 
the  absolute  property  of  which  would  revert  to  the 
children,  issue  of  the  marriage,  or  their  representatives, 
after  the  death  of  the  widow. 

On  20th  November,  182o,  the  widow  married  Nicholas 
Sparks,  and  died  on  the  9th  October,  1871. 

After  the  death  of  P.  Wright  Jr.,  his  heirs  made  a 
division  or  parfage  of  their  father's  estate  between 
themselves  and  the  said  Sally  Olmslead,  and  caused  a 
plan  to  be  made  by  one  Anthony  Swalwell,  a  surveyor, 

(1)  2  L.  C.  Jur.  95. 
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of  the  several  jjortions,  and  on  the  fifth  day  of  March,      '^^O 
183  S,   by  certain  agreements    entitled  quit  claims  or  Cheyribr 
transfers,  seven  in  number,  all  bearing  date  on  the  day  j*^^  qumk, 
and  year  last  aforesaid,  under  their  hands  and  seals,    .  -7—  ^ 
duly  made  before  witnesses,  and,  all  duly  registered  in 
the  Begistry  Office  of  the  said  County  of  Ottawa,  the 
said  several  heirs,  vrith  the  exception  of  WeUington 
Wright,  ratified  the  said  survey  and  partage  or  division 
made ;  and  the  possession  of  the  several  lots  so  pre- 
viously occupied  and  enjoyed  and  the  rights  of  Sallp 
Olmsleady  their  mother,  to  certain  portions  of  said  lots 
2  and  3,  in  said  5th  range  of  Hull  aforesaid,  hereinafter 
mentioned,   were  also  thereby  ratified  and  acknow- 
ledged. 

In  and  by  each  and  every  of  said  quit  claims  and 
transfers,  it  was  declared : 

Thai  the  said  Philemon  Wright^  junior,  Hull  Wright,  Pamelia 
Wright,  Horatio  Wright,  Erexina  Wright,  Sally  Wright,  as 
Burviving  heirs  of  their  late  father,  having  znutually  agreed  to 
divide  the  inheritance  of  their  late  father,  have  caused  the  same  to 
be  Bunreyed  by  Anthony  Swalwell,  Deputy  Surveyor,  who  having 
ascertained  the  quantity  of  land  in  lots  nos.  2, 3  and  4  in  the  5th  Con- 
oeflsion  of  the  Township  of  Hull  to  be  591  acres,  I  rood  24  perches, 
including  a  certain  pond  of  water,  the  said  portions  of  said  land, 
having  been  subdivided,  the  following  portions  have  been  allotted  • 
to  each,  that  is  to  say  :— 

To  Philemon  Wright 43  acres  2  roods. 

^  Hull  Wright 43    "     2    " 

«   Pamelia  Wright , 49    « 

"  Horatio  Wright 53    «     1  rood  24  p. 

"    Wellington  Wright 48    « 

^'  Serina  Wright (K)    " 

"    Erexina  Wright 65    " 

«   Sally  Wright 70    « 

<<  Sally  Olmslead,  their  mother,  the 

pond  of  water  inclusive 1 59    '' 

With  all  of  which  the  said  heirs  declared  themselves 
satisfied,  and  that  in  order  the  better  to  secure  to  each 
other  a  legal  title  to  the  said  portions  of  laud  aforesaid, 
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1880      the  said  heirs  did  grant  remise  and  release,  and  forever 

Chevribr  quit  claim  by  each  oi  said  deeds  to  each  heir  severally 

The  Qvern.  *^®  ^^*'  l^^reinabove  referred  too,  and  shown  on  said 

—I —      plan  of  said  Siaalwell^  and  describing  each  portion  by 

L     'metes  and  bounds,  to  h|ive  and  to  hold  to  each  heir  the 

said  portion  so  allotted  to  his  or  her  use  and  behoof 
forever,  so  that  the  said  heirs  so  conveying  said  several 
lots  should  not,  nor  should  any  person  claiming  from 
them,  have  claim  or  demand  any  right  or  title  to  the 
said  several  premises  whatever. 

The  plaintiff  now  claims  a  certain  undivided  interest 
in  the  159  acres  so  set  apart  for  the  use  of  the  said  Sarah 
Olmstead,  under  deeds  from  the  heirs  of  Fhilemon 
Wright  Jr.^  on  the  ground  that  the  same  was  set  apart 
to  the  said  Sally  Olmstead  as  and  for  her  dower  in  her 
husband's  estate,  and  that  the  same  on  her  death  re- 
verted to  the  heirs  of  the  said  Philemon  Wright  Jr. 

Of  the  nine  deeds  set  up  in  the  petition,  the 
first  and  eighth  are  set  up  as  being  from  Philemon 
Wright  as  one  of  the  children  of  Philemon  Wright  Jr. 
The  third  emd  fourth  from  Salli/  or  Sarah  Wright  (Mrs. 
Boucher).  The  second  and  sixth  from  Erexina  Wright^ 
otherwise  called  Elizabeth  Wright,  (Mrs.  Leamy).  The 
seventh  from  Pamelia  Wright,  (Mrs.  McGoey).  The 
ninth  and  last  from  Philemon  Wright,  Mary  Jane  Wright, 
(Mrs.  Allan),  Serina  Wright,  (widow  Olm>tead),  Ellen 
Wright,  (widow  Whitney),  as  the  children  of  Hull 
Wright.  The  consideration  of  some  of  these  deeds 
is  as  follows : 

The  present  gift  inter  vivos  and  conveyance  is  thus  made  for  and 
in  consideration,  firstly,  of  the  friendship  which  the  said  donors 
entertain  towards  and  for  the  said  donee  ;  secondly,  of  the  gratitude 
they,  the  said  donors,  feel  for  him,  said  donee,  for  bcrvices  rendered 
and  being  rendered  by  the  latter  to  the  former. 

It  is  claimed  on  behalf  of  the  Crown,  in  the  first  place, 
that  this  portage  was  a  family  arrangement,  that  the 

quantity  of  land  set  off  to  the  widow  was  much  less  in 
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quantity  than  half  her  hasband^s  land,  and  that  it  was      ^^^ 
the  intention  of  the  parties  that  the  widow,  in  taking  so  Chbvrikr 
much  less  than  she  was  entitled  to,  was  to  hare  the  ^^^  Quggy 
absolute  right  and  title  to  the  part  so  allotted  to  her,      — — 
and  that  the  same  was  given  to  and  accepted  by  her  in     ^"^' 
lieu  of  her  dower,  or  life  interest  in  the  half  of  the 
estate ;  and  that  the  Crown,  by  deeds  from  the  widow 
and  her   husband,  and  from  Leamy  and  wife,  who 
likewise    claim    a    portion    under    deeds    from    the 
widow    and    late    husband,    became    rested    with 
the    absolute    ownership    of   the    land.      Failing   in 
this  contention,  it  is  claimed  that  the  property  was 
acquired  and  taken  possession  of  by  the  Crown,  for  the 
use,   maintenance  and  construction  of  certain  public 
works,  under  i)owers  conferred  by  the  9  Fic .,  c.  87  of 
the  statutes  of  Canada^  and  that  the  same  was  conveyed 
to  the  Crown,  and  that  the  title  of  the  crown  (as  to  part 
if  not  the  whole)  was  afterwards  duly  confirmed  by  a 
judgment  of  confirmation,  whereby  all  claims  to  the 
lands,  to  which  such  confirmation  extended,  were  forever 
barred ;  and  lastly,  that  if  the  conveyances  and  con* 
firmation  were  not  of  themselves  sufficient  to  vest  the 
legal  title  in  the  Crown,  then  that  the  Crown  had  acquir- 
ed a  legal  title  to  the  property  by  prescription. 

If  the  first  proposition  could  be  established  there 
would  be  an  end  of  the  case,  but  I  can  find  no  suffi- 
r  cient  evidence  to  sustain  this  contention.    On  the  con- 

trary, I  think  the  evidence  leads  to  a  conclusion  the 
reverse,  though  certainly  the  conduct  of  the  parties 
vrould  tend  to  a  strong  suspicion  that  such  may  have 
been  the  case.  No  necessary  inference  can,  I  think,  be 
drawn  from  the  quantity  of  the  land  set  apart  to  the 
widow,  as  being  less  than  half  the  property  which  the 
law  gives  her,  because  it  would,  I  think,  be  unreason- 
able to  suppose  that  in  a  block  of  590  acres,  on  rivers 
such  as  the  Oatineau  or  Ottawa^  every  acre  would  be 
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1880      exactly  of  the  same  value,  or  that  it  would  be  possible 

Cheviuer  to   divide    the  lot    into   nine   portions    of  relatively 

The  Queen  ^^^^^  value  by  giving  an  exact  half  in  quantity  to  the 

-; —  widow  and  eight  other  portions,  each  containing 
1     le,      .  ^ jj^^^iy  jjjg  same  quantity,  to  the  eight  heirs.    Thus, 

we  see,  in  the  partage  among  the  heirs  of  the  balance, 
after  deducting  the  portion  set  apart  to  the  widow, 
there  is  quite  as  great  a  discrepancy  in  the  quantities 
awarded  to  them  respectively.  Two  get  only  43  acres 
each,  while  all  the  rest  get  many  more,  ranging  in 
excess  from  6  up  to  1*7  acres  ;  therefore,  I  think  the  in- 
ference may  fairly  be,  that  the  partage  was  based  on 
and  governed  by  the  value  of  the  respective  lots,  and 
not  on  the  quantity  of  land  each  share  contained,  and 
so,  though  the  widow  may  not  have  had  allotted  to  her 
the  use  of  half  her  husband's  property  in  extent,  she 
may  have  had  it  in  value.  Then  again,  we  find  that 
while,  as  among  and  for  the  security  of  the  heirs,  quit- 
claims and  transfers  were  made,  securing  to  each  heir, 
by  legal  documentary  title,  the  absolute  interest  in  the 
lot  appropriated  to  him  or  her  respectively,  no  such 
quit  claim  or  transfer  is  made  to  the  widow,  nor  do  we 
find  her  a  party  to  any  such  quit  claim.  If  it  was 
deemed  necessary  that  the  title  of  the  heirs  should  be 
so  secured  to  them,  a  fortiori  the  right  of  the  widow, 
who,  as  widow,  had  only  an  usufructuary  interest, 
still  more  required,  if  it  was  intended  that  she  should 
be  ithe  absolute  owner,  a  solemn  relinquishment  and 
conveyance  of  the  rights  of  the  heirs  to  her  in  the  por- 
tion allotted  to  her. 

It  is  true  the  deed  made  by  the  widow  and  her  hus- 
band on  the  1 2th  September,  1849,  whereby  they  sold, 
as  their  sole  and  absolute  property,  a  portion  of  this 
land  so  allotted  to  Her  Majesty  the  Queen,  which  deed 
I  shall  have  occasion  more  particularly  to  refer  to  on 
another  branch  of  this  case,  certainly  shows  that  she,  at 
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that  time,  claimed  to  be  absolute  owner  of  the  property      ^^^ 
and  dealt  with  it  as  such,  but  this  can  in  no  way  be  Chbvbibr 
used  directly  or  indirectly  to  establish  the  fact  tl^at  thb  Qckkx. 
she  was  such  owner,  and  if  it  could,  it  must,  on  the   .  "T"p  j 
other  hand,  be  observed  that  on  the  7th  December,  1852,  ^ 

dealing  with  another  part  of  the  159  acres  and  her 
interest  in  it,  she  deals  with  it  as  if  she  had  a  right  of 
dower  only.  It  is  a  somewhat  singular  circumstance, 
that  in  this  deed  is  expressly  excepted  the  i>ortion  sold 
and  conveyed  to  Her  Majesty,  which  portion  was  most 
certainly  sold  and  conveyed  as  the  absolute  property 
of  the  vendors,  and  this  would  rather  lead  to  the  sup- 
position that,  as  they  had  sold  to  the  Crown,  so  they 
were  selling  to  Leamy  as  the  absolute  proprietors ;  the 
language  of  the  deed  to  Leamy  can  only  be  reconciled 
with  this  idea,  on  the  supposition  that  in  transferring 
what  had  been  allotted  to  her,  if  absolutely,  for  and  in 
lien  of  dower,  she  in  common  parlance  continued 
to  call  it  her  dower,  and  whoever  drew  the  deed  did 
the  same,  possibly  considering  that  the  words  of  the 
deed  "  the  said  dower  and  all  other  rights  whatsoever 
belonging  to  the  said  Sarah  Olmstead^  and  w^hich  the 
latter  claims  as  her  right  of  dower  "  would  cover  all  her 
rights,  whether  as  dower  or  absolute  owner.  However 
this  may  be,  I  cannot  bring  my  mind  to  the  conclu- 
sion that  there  is  sufficient  legal  evidence  to  justify  me 
in  saying  that  there  was  a  binding  agreement 
between  the  heirs  and  the  widow,  whereby  the  portion 
allotted  to  the  latter  was  not  simply  as  and  for  her 
dower,  but  was  set  apart  as  her  absolute  property  in 
lieu  of  her  dower,  however  much  I  may  suspect  such 
to  have  been  the  intention,  in  view  of  what  has  been 
said  and  of  the  fact  that  the  parties  have  so  long  slum- 
bered on  their  rights,  if  they  had  any.  If  this  is  so,  then 
it  follows  that  the  deeds  from  Sparks  and  wife  to  the 
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J  880      Crown,  and  from  Sparks  and  wife  to  Leamy,  could  not 
Cheveikr  convey  the  legal  estate  in  this  property. 

The  Qukex.     ^  ^^^^  ^^  ^^^*  claim  or  transfer  to  Leamy  has  also 
— -p    been  produced  purporting  to  be  signed  by  Horatio^ 

L      Elizabeth^  Sarah  and  Philemon^  children  and  heirs  of 

Philemon  Wright  Jr.^  dated  the  3rd  February,  1863, 
whereby  they  sold  and  quit-claimed  all  their  rights, 
claims  and  pretensions  to  the  159  acres  allotted  to  their 
mother.    This  instrument  is  alleged  not  to  be  genuine, 

a 

in  fact  to  be  a  forgery.  On  behalf  of  its  authenticity 
Jas,  Ooodwin,  a  witness  to  this  paper,  proves  his  own 
handwriting,  but  has  no  recollection  of  the  transaction. 
Ho  says :  "  Without  my  own  signature  being  there,  I 
should  not  have  recollected  any  thing  about  it."  He 
knew  Doyle,  the  other  witness,  who  was  a  bar  keeper 
to  Leamy,  who  he  understood  died  in  the  year  1853,  or 
1854.  Jas.  Leamy  was  killed,  he  says,  in  the  year  1860, 
or  thereabouts.  He  says :  "  I  have  seen  Jas,  Doyle 
write  very  often,  I  have  not  seen  him  sign  his  name 
very  often,  but  he  kept  Leamy^s  books  when  I  stopped 
there,  and  to  the  best  of  my  judgment  that  is  his  signa- 
ture "  And  being  asked  as  to  his  recollection  of  being 
asked  to  be  a  witness,  or  to  his  supposing  from  his 
signature  being  there  that  he  was  called  as  a  witness, 
he  says :  "  All  I  can  swear  to  is,  that  is  my  signature, 
but  I  have  no  recollection  seeing  the  party  sign  the 
document." 

Robert  Farley  cannot  swear  j)ositively  to  signature  of 
Doyle  after  a  lapse  of  20  years,  but  gives  his  opinion 
and  belief  as  strongly  as  could  be  done  after  so  long 
a  lapse  of  time.  He  also  says  the  words  "third," 
"  February "  and  "  three,"  and  the  signature  "  John 
DoylCy'  appear  to  be  written  by  the  same  party,  and 
also  the  signature  "  H.  G.  Wright.^' 

James  Clarke  produces  f  jur  receipts,  which  were  written 
by  him  and  signed  in  his  presence  by  Philemon  Wright, 
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H.  G.  Wright,  and  Sarah  Wright.     He  looks  at  paper      ^J^ 
U.  Z7.,  and  says :  "  I  believe  the  signatures  H.  G.  Wright,  Chevribr 
P.  Wright  and  Sarah  Wright  are  written  by  the  same  ^^^  q^^^ 
persons  as  those  who  signed  said  receipts  in  my  pre-      — - 
sence."  

Here,  then,  we  have  one  of  the  subscribing  witnesses 
proved  to  be  dead,  but  his  handwriting  very  clearly 
proved  by  the  other  subscribing  witness  produced,  who 
proves  his  own  signature,  though  he  does  not  recollect 
the  transaction,  which,  after  a  lapse  of  20  years,  is  not 
to  be  wondered  at.  This  evidence,  under  the  English 
jurisprudence  would  prove  this  document  without  any 
evidence  of  the  handwriting  of  the  parties  to  it,  but,  in 
addition  to  this,  we  have  the  fact  very  clearly  establish- 
ed, that  the  paper  must  have  been  in  existence  at  or 
about  the  time  it  bears  date,  because  it  is  proved  that 
Doyle,  the  witness,  died  in  185S  or  1854.  In  addition  to 
which  we  have  very  strong  evidence  of  the  handwrit- 
ing of  Horatio,  Elizabeth,  Sarah  and  Philemon  Wright, 
not  only  by  a  person  who  had  seen  them  write,  but  also 
by  the  production  of  and  comparison  with  a  genuine 
document,  the  signatures  to  which  are  unquestionably 
proved  to  have  been  written  by  these  parties  respec- 
tively. 

It  is  true  Philemon  Wright  denies  his  signature,  and 
produces  entries  in  a  memo,  to  show  he  was  not  in 
Hull  at  the  date  of  the  paper.  Sarah  Boucher  denies 
her  signature,  and  alleges  in  support  of  that  state- 
ment that  she  was  not  on  speaking  terms  with  Mr.  and 
Mrs.  Leamy,  and  not  lutil  8th  October,  1853. 

On  cross-examination  she  is  asked :  "  Can  you  give 
any  other  reason  in  respect  to  said  signature  not  being 
yours,  than  not  speaking  to  or  being  on  speaking  terms 
with  Mr.  and  Mrs.  Leamy  ?"  She  answers  '*  I  do  not 
know,  I  never  seen  or  spoke  to  any  of  the  parties.'* 
This  witness  also  says :  '*  The  signature, '  Sally  Wright,^ 
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1880     set  and  subscribed  to  the  exhibits  of  the  defendant  at 
Chkvrikr  enqu4l.i  numbered  R.  R.  S.  S.,  now  shewn,  are  my  signa- 

The  Qubbn  *^^®s-     Q-  ^^  y^^  ^^*  ttiiik  there  is  a  resemblance 
-; —      between  the  signatures  Sallf/  Wright  and  Sarah  Wright 

L      in  these  exhibits?    A.  Yes,  there  is.    Q.  "Would  you 

sometimes  sign  Sarah    Wright  and  sometimes   Sally 
Wright?    A.  Yes." 

I  think  very  little  of  the  fact  that  P.  Wright  Jr.  was 
in  the  woods  on  the  date  of  this  paper,  or  that  Sarah 
Wright  was  not  then  on  speaking  terms,  if  we  are 
bound  to  take  this  evidence  as  conclusive,  because  it 
by  no  means  follows  that  the  paper  must,  to  be  genuine, 
have  been  signed  on  the  day  it  bears  date.  I  think  it 
would  be  a  most  dangerous  thing  to  allow  interested 
parties  by  such  evidence  as  this,  after  a  lapse  of  20 
yearS;  and  the  death  of  the  other  party  to  an  instrument 
and  of  one  of  the  witnesses,  to  destroy  a  document  and 
reap  the  benefit  of  the  property  purporting  to  be  con- 
veyed away  by  him  by  such  instrument. 

Unsatisfactory  as  this  evidence  is,  I  think  the  evidence 
of  the  only  other  two  witnesses  called  is,  if  possible, 
more  unsatisfactory.  Alex,  Heney  and  Chas.  Desjardins 
are  called  as  experts  or-  quasi  experts.  The  evid- 
ence of  experts  under  the  most  favorable  circumstances 
is  to  be  received  and  acted  on  with  very  great  caution. 
It  is  only  necessary  to  read  this  evidence,  I  think,  to 
show  that  it  ought  not  to  have  any  weight  whatever. 
Alexander  Heney : 

Q  Look  at  the  exhibit  marked  ''  U.U."  now  shown  to  you  in  this 
cause,  and  produced  by  the  plaintiff,  and  say  jyhether  or  not  the 
words  'third,"  "February"  and  "three"  at  the  end  of  the  said 
document  are  in  the  same  hand-writing  as  the  signature  John  Doyle 
in  your  opinion.  A.  I  think  the  words  "  third,"  "  February "  and 
"  three  "  and  John  Doyltj  were  by  the  same  pen  and  the  same  hand. 

Q.  Will  you  look  at  the  signatures  H.  O.  Wright^  on  receipts  ex- 
hibits X  and  XX,  and  on  exhibit  U.U.,  fyled  by  defendant,  and 
gay  whether  you  think  the  signatures  on  the  said  exhibits  X  and  XX 
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are  in  the  same  hand-vrriting  a9  on  the  exhibit  U.U.  ?  A  I  do  not  1880 
think  the  signature  H,  O,  Wright  on- the  exhibit  U.U.  is  in  the  ^  ^'"'^ 
same  hand-writiog  as  the  signatures  JJ.  O,  Wright  on  the  exhibits  p, 

X  and  XX .  Thb  Quebst. 

Q.  Have  you  been  in  the  habit  of  seeing  different  signatures  for  a  j>.j_r.~«  |- 

length  of  time,  and  state  how  long?    A  I  have  more  particolarly  for       

about  twenty-four  years. 

Cross- Examined — My  reason  for  thinking  that  the  words  referred 
to  in  my  examination-in-chief,  are  in  the  hand  writing  of  John  Doyle, 
is  that  the  stress  of  the  pen  and  ink  appears  to  be  the  same. 

Q.  Please  state  what  is  your  reason  ui)on  which  you  stated  in  your 
examination-in  chief  that  the  signature  H,  O,  Wright  on  the  said 
receipts  are  not  in  the  same  hand-writing  as  the  signature  H»  G. 
Wright  on  the  exhibit  U.  U.  ?  A.  The  reason  is  because  the  signa- 
ture on  the  receipt  X  is  not  so  well  written  and  not  so  closely  con- 
nected as  the  one  on  the  exhibit  U.U. 

Q.  Did  you  ever  see  the  said  Horatio  O.  Wright  sign  his  name  ? 
A.  Never. 

Q.  Are  you  prepared  to  give  an  opinion  whether  or  not  the  signa- 
ture P,  Wright  on  the  exhibit  XXX,  now  shown  to  you,  is  or  is  not 
in  the  same  hand-writing  as  the  signature  P.  Wright  on  the  exhibit 
U .  U.  7  A.  No  I  am  not.  I  never  seen  any  of  the  parties  mentioned 
in  the  exhibit  U.U.  sign  their  names. 

In  my  examination-in-chief,  I  stated  I  had  been  in  the  habit  for 
about  twenty-four  years  of  seeing  different  signatures,  I  mean  that  I 
saw  them  in  the  course  of  my  business  as  landing  waiter  and  other- 
wise. I  do  not  mean  that  I  was  ever  examined  as  a  witness  in  a 
dispute  regarding  signatures . 

Charles  Desjardins : 

Q.  Are  you  in  the  habit  of  comparing  or  examining  signatures,  and 
for  how  long  had  you  occasion  to  do  so?  A.  Yes  as  insurance  agent 
and  telegraph  operator  for  about  eight  years. 

Q.  Will  you  take  communication  of  defendant's  exhibit  U.U., 
and  say  whether  you  think  the  words  "  third,"  "  February,"  "  three," 
at  the  end  of  the  said  document  are  or  are  not  in  the  same  hand- 
writing as  the  signature  John  Doyle  subscribed  thereto  as  a  witness. 
A.  I  believe  they  are. 

Q.  What  do  you  think  of  the  signature  ff,  G.  Wright  on  the  said 
exhibit  U.U.  ?  A.  I  think  it  is  in  the  same  hand-writing  as  the 
words  "  third,"  "  February,"  «'  three,"  and  the  signature  John  Doyle, 

Q.  Will  you  compare  the  signature  IT.  G.  Wright  on  defendant's 
exhibits  X  and  XX  with  the  signature  H,  G.  Wright  on  said  exhibit 
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1880        U  U.,  and  say  whether  you  tliink  they  are  or  are  not  in  the  same 

„  ""'"^        hand-writing?    A.  I  don't  think  they  are. 
Chevrier 

„  Q.  What  difference  do  you  see  between  the  signatures  on  exhibits 

TiiE  Queen.  X  and  XX  and  signature  on  exhibit  U.U.    A.  I  don't  think  it  is  in 

j^..  JT     p  y  the  same  hand-writing  at  all. 

.....  Cross- Examined — ^I  am  not  acquainted  with  any  of  the  signatures 

on  the  exhibits  to  which  I  have  referred,  that  is  the  receipts  and  the 
exhibits  U.U.  I  have  not  been  examined  as  an  expert  in  cases  of 
disputed  signatures, 

Q.  Can  you  state  the  differences  between  the  signature  of  said 
receipts  X  and  XX,  and  the  said  exhibit  U.U?  A,  The  letter 
'•  H "  in  the  exhibit  X  and  XX  differs  from  the  letter  "  II "  in 
the  exhibit  U.U,  and  the  first  limb  being  longer  in  the 
two  receipts  than  in  the  exhibit  U.U.  and  the  strokes  in  both 
limbs  of  the  letter  *'H"  in  exhibit  U.U.  are  heavier  and  farther 
ax)art  than  in  the  two  receipts,  and  the  turn  in  the  last  limb  of  the 
letter  "II"  in  exhibit  U.U.  is  different.  The  letter  "G"  in 
exliibit  U.U.  differs  from  the  same  letter  in  the  two  receipts,  and 
the  upper  loop  being  heavier  and  more  open  in  exhibit  U .  U.  than 
the  same  letter  in  the  receipts.  And  the  tail  of  the  "Gt"  on  exhibit 
U.U.  differs  from  the  other  on  the  exhibits  XX,  being  turned 
down  in  exhibits  U.U.,  and  not  turned  down  in  exhibits  X  and 
XX.  The  letter  «W"  in  exhibit  U.U.,  is  not  started  the  same 
way,  and  is  more  open  or  straggling,  and  the  finishing  limb  is  turned 
down,  and  heavier  than  the  same  letter  in  exhibits  X  and  XX.  The 
rest  of  the  letters  in  the  exhibit  U.U.  differ  materially  from  the 
same  letters  in  the  said  receipts. 

"When  we  know  how  little  reliance  is  to  be  placed  on 
the  testimony  of  even  professional  experts,  to  allow  evi- 
dence of  this  kind  with  reference  to  the  signatures  of 
persons  such  as  these,  who,  from  the  signatures,  are  but 
rough  writers,  and  who,  it  is  very  evident,  were  not 
in  positions  called  on  to  sign  their  names  so  often  as  to 
give  their  signatures  a  set  established  character,  to  over- 
throw solemn  sealed  instruments  in  reference  to  the 
title  to  real  estate,  where  the  possession  of  the  property 
has,  for  upwards  of  26  or  27  years,  gone  in  entire  con- 
sistency with  the  instrument  assailed,  and  when  the 
parties  have  remained  perfectly  quiet,  and  where  their 
quiescence  appears  now  only  to  have  been  disturbed  by 
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the  plaintiff's  procuring  deeds  of  gift  and  starting  this      ^^^ 
controversy ;   I  say,  to  overthrow  instruments  on  such  Chbvribr 
evidence  and  under  such  circumstances,  and  where,  as  rp^,  qcbbn. 
we  shall  see  hereafter  in  another  branch  of  the  case,      ^  ^ 

Ritchie,  C.J. 

some  of  these  very  parties  had  been  parties  to  and  assent-  .... 
ed  to  the  judgment  of  confirmation  of  the  Crown's  title, 
would  be,  in  my  opinion,  to  jeopardize  and  shake  to 
the  very  foundations  the  security  of  property.  There- 
fore, I  am  not  prepared  to  say  this  is  a  forged  instru- 
ment. 

There  can  be  no  doubt  that  the  proper  officers  entered 
upon  and  took  possession  of  the  property  for  the  use 
of  the  Public  Works  of  the  Province  of  Canada^  as  by 
law  they  were  authorized  to  do,  and  it  cannot  be  doubt- 
ed that  the  proi>erty  was  purchased  from  parties  in 
possession,  who,  in  dealing  with  the  Grown,  claimed 
to  be  the  absolute  and  lawful  owners  thereof,  and  it  is 
not  disputed  that  the  Crown  paid  the  full  value  therefor, 
and  has  continued  in  peaceable,  continuous,  uninter- 
rupted, public  and  unequivocal  possession  as  proprietors 
of  the  property  in  dispute,  a  portion  from  the  12th  Sept., 
1849,  the  remainder  from  7th  May  1855  ;  and  that  the 
Crown  has  exclusively  dealt  with  it  as  public  property 
and  has  placed  on  the  premises  extensive  improvements 
of  a  public  character,  involving  a  very  large  expendi- 
ture of  the  public  money,  and  of  a  character  and  for  a 
purpose  wholly  inconsistent  with  any  use  to  which  the 
same  premises  would  or  could  have  been  applied  had 
they  continued  private  property. 

The  notarial  deed  from  Sall^^  Olmslead,  or  Sparks,  and 
her  husband  to  the  Crown,  before  referred  to,  is  dated 
12th  September,  1849,  whereby  Sarah  OlmsUad  and 
Nicholas  Sparks  her  husband  granted,  bar^ined,  sold,  as- 
signed, transferred,  and  made  over  from  thenceforth 
and  for  ever,  with  promise  of  warranty  against  all  gifts, 
dowers,  mortgages,  substitution,  alienations  and  other 
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J880      hindrances  ■whatsoever,  to  Her  Majesty,  Qacen  Victoria, 

Cqbvr:rb  Her  heirs  and  successors,  represented  by  the  Honorable 

The  Quben  ^^^^'^^^  Tach^,  Chief  Commissioner  of  Public  Works  of 

-: —      the  Province  of  Canada,  a  certain  tract  of  land  required 

L  '  '  for  the  use  of  the  Gatineau  works,  and  in  said  deed 

particularly  described,  containing  21  acres,  1  rood  and 
25  perches  (of  the  land  now  claimed  by  appellants), 
which  said  vendors  are  lawfully  seized  ihereoj  by  virtue 
of  a  good  and  sufficient  title,  ihe  aforesaid  thereby  bar- 
gained and  sold  tract  of  land  being  holden  by  the  tenure 
of  free  and  common  socage,  free  and  clear  of  every 
charge,  burden  and  incumbrance  as  the  said  vendors 
now  thereby  declared,  excepting  such  burthens,  &c., 
as  might  be  charged  and  imposed  thereon  by  the  Letters 
Patent  from  the  Crown,  in  consideration  of  <£10T  7s.  Od., 
being  the  value  of  the  said  21  acres  1  rood  and  25 
perches,  at  the  rate  of  £b  cur.  per  acre,  agreed  upon 
by  the  said  vendors  and  the  said  commissioners,  which 
said  <£107  7s.  Od.  was  paid  previous  to  the  passing  of 
said  detd,  whereof  the  said  vendors  did  thereby  ac- 
knowledge payment  and  grant  discharge,  dont  quittance 
g€n€rale  et  finale. 

On  the  24th  April,  1854,  by  deed  between  Leamy  and 
wile  of  the  one  part,  and  the  Honorable  /.  Chabot  and 
Honorable  H.  Killaly,  Commissioners  of  Public  Works, 
Bartholomew  Conrad  Augustus  Gugy,  acting  on  behalf 
of  the  Commissioners  of  Public  Works,  binding  him- 
self to  cause  these  presents  to  be  duly  ratified  by  the 
Commissioners  within  15  days  after  execution,  pending 
which  time  the  Government,  who  were  in  possession 
of  the  thereinafter  mentioned  and  described  property, 
should  not  be  disturbed  or  molested  by  the  said 
Andrew  Leamy  or  his  said  wife  of  the  other  part ; 
after  reciting  that  the  Commissioners  of  Public 
Works  deemed  it  necessary  "  to  acquire,  for  the  use, 
benefit  and  advantage  of  the  publici  possession  of  certain 
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pieces  or  parcels  of  land  situated  in  the  Township  of      ^^^ 
Hull^  &c.,  which  Leamy  and  wife  claimed  to  be  theirs/'  Chbtbub 
the  deed   witnessed  that  Leamy  and  wife  sold,  &c.,  .p^^  q^^^^ 
unto  Her  Majesty  The  Queen,  her  heirs  and  successors,   .  —7^ 

the  land  described,  being  parcel  of  the  property  now      1 

claimed.  The  said  deed  then  recited  that  a  tender  and 
notification  had  been  made  by  the  Commissioners  of 
Public  Works  to  Leamy  for  two  of  said  pieces  of  land 
by  the  notices  on  the  21st  April,  then  inst.,  which,  not 
haying  been  accepted,  it  was  necessary  to  estimate  the 
value  thereof,  together  with  ihe  other  pieces  above  de- 
scribed, by  exi>erts  to  be  nominated  under  the  provi- 
sions of  the  Acts  regulating  that  subject  in  force  in  the 
Province  of  Canada.  It  then  proceeds  to  nominate  ex- 
perts on  the  part  of  Her  Majesty  and  on  the  part  of 
Leamy  to  assess  the  value  of  the  land,  together  with 
the  value  of  the  use  and  occupation  thereof,  or  of  such 
part  thereof  as  may  have  been  used  or  occupied  by  the 
Government  or  its  agents  for  the  time  so  occupied,  &c. 
It  then  recites  : 

And  whereas  difficulties  or  doubts  may  arise  as  to  ihe  validity  of 
title  of  the  said  Andrew  Leamy  and  his  said  wife  with  regard  to  the 
aforesaid  four  pieces  or  parcels  of  land,  and  it  is  necessary  that 
security,  cauHon,  shall  be  given  to  Her  said  Majesty  the  Queen  in 
that  respect  by  him,  therefore,  to  these  presents  personally  came, 
intervened  and  was  present,  James  Leamy  j  also  residing  in  By  town 
aforesaid,  inn-keeper,  who,  after  having  had  reading  and  taken  com- 
munication of  the  foregoing  premises,  did  and  doth  hereby  voluntarily 
become  the  security,  eaution,  for  and  on  behalf  of  the  said  Andrew 
Leamy  and  his  said  wife,  and  doth  hereby  bind  himself  coi\jointly 
with  the  said  Andrew  Leamy  and  his  said  wife  to  the  due  perform- 
ance of  all  the  obligations  which  the  said  Andrew  Leamy  and  his  said 
wife  have  entered  into  aforesaid,  and  this  in  the  same  manner  as  if 
he  were  the  principal  or  principal  oblig6  to  these  presents,  provided 
always  that  should  this  deed  not  be  ratified,  no  right  of  action  what- 
ever shall  ever  be  exercised  by  the  said  Andrew  Leamy  and  wife,  or 
either  of  them,  against  the  said  Bartholomew  Conrad  Augustus  Ougy, 
or  for  the  due  execution  of  these  presents. 

By  deed,  made  on  the  Yth  May,  1855,  by  Andrew 
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1880      Leant?/  and  wife,  and  Wm.  Foster   Coffin  and   Thomas 

Chevrikr  McCord^  for  and  on  behalf  of  the  Honorable  The  Com- 

The  Queex  ^issioner  of  Public  Works  for  the  said  Province  of 

-7—       Canada,  se  2)orlani  forts  pour  eux,  and  thereby  obliging 

L      themselves  to  cause  those  presents  within  fifteen  days 

after  the  execution  thereof  to  be  ratified  in  due  form  of 
law  by  the  said  commissioners,  of  the  other  part ;  the 
parties  covenant,  that  whereas  the  said  commissioners 
have  ^eemed  it  necessary  to  acquire  for  public  purposes 
certain  pieces  of  land  situate  in  the  Township  of  Hutl, 
&c.,  which  the  said  Andrew  Leamy  and  wife  claim  to 
be  theirs,  the  deed  witnessed  that  said  Leamy  and  wife 
sold  and  assigned  unto  Her  Majesty,  her  heirs  and  suc- 
fcessors,  accepting  thereof  by  and  through  the  aforesaid 
Commissioners  of  Public  Works,  all  the  following  pieces, 
inter  alia :  Secondly,  a  strip  of  land  (describing  it), 
save  and  except,  however,  out  of  the  said  strij)  two  por- 
tions of  these,  represented  and  colored,  one  red  and  the 
other  yellow  on  the  plan  No.  2,  also  annexed  to  those 
presents,  the  said  two  exempted  portions  being  one  of 
them  so  much  of  the  said  strip  as  is  comprised  in  that 
share  of  the  estate  of  the  late  P.  Wright  Jr.  alloted 
by  a  partageoT  division  thereof,  made  between  his  heirs 
and  Czarina  Wright^  wife  of  one  James  Pierce^  and  the 
other  of  them,  so  much  of  the  said  strip  as  is  comprised 
in  that  part  alloted  in  the  said  partage  to  Sally  Olm- 
stead,  widow  of  the  late  P.  Wright  Jr, ;  and  the  said 
partage  or  division  being  represented  and  shewn  by  a 
sketch  or  plan  thereof  made  for  the  said  heirs  by  one 
Anthony  Swalwell,  D.  P.  S. 

By  another  deed  between  the  same  parties  of  the  same 
date,  under  the  number  1032,  the  said  Andrew  Leamy 
and  his  wife  sold,  transferred  and  assigned,  with  prom- 
ise of  warranty  against  all  gifts,  debts,  dowers,  claims, 
mortgages  and  other  incumbrances  whatsoever,  to  Her 
Majesty  the  Queen,  accepting  thereof  by  the  Commis- 
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sioners  of  Public  "Works,  duly  represented  and  acting      J 880 
by  the  said  William  Foster  Coffin  and  Thomas  McCord,  Chevribr 
those  certain  other  lot-*  or  pieces  of  land,  inter  alia  :  rp^^  qJjbex. 
Secondly,  a  piece  or  parcel  of  land,  for  the  most  part      77^  p  j 

covered  with  water,  the  water  covering  the  same  being      1 

portions  of  the  south  and  south-east  parts  of  lots  num- 
bers two  and  three  in  the  fifth  concession  of  the  Town- 
ship of  Hull,  colored  yellow  on  the  plan  number  one, 
annexed  to  the  said  deed  of  sale  entered  into  by  the  said 
parties,  bearing  even  date  with  these  presents,  d^crib- 
ing  it  and  forming  part  of  the  159  acres  claimed  by 
petitioner.  Thirdly,  a  portion  of  the  west  bank  of  the 
Gatineau  River  (describing  it)  :  "  Until  intersected  by 
the  boundary  line  between  the  share  allotted  to  Wei- 
lington  Wright  in  the  parlage  amongst  the  heirs  of  the 
said  Philemon  Wright  Jr,^  according  to  the  sketch  or 
plan  of  the  said  partage  made  by  Anthony  SwalwelU 
D.  P.  S ,  and  the  share  allotted  by  the  said  partage  and 
according  to  the  said  plan  to  Sally  Olmstead,  widow  of 
the  late  Philemon  Wright  Jr.^  as  will  appear  by  the  first 
mentioned  plan,  No.  2,  upon  which  plan  the  said  por- 
tion is  represented  and  colored  yellow."  The  deed  con- 
tains a  provision  that  the  price  agreed  on  shall  be  paid 
into  the  hands  of  the  prothonotary  of   the  Superior 

Court,  district  of  Ottawa. 

lu  the  view  I  take  of  the  case,  it  is  not  necessary  to 
stop  to  enquire  whether  the  proceedings  to  expropriate 
this  property  were  strictly  in  accordance  with  the 
statute  or  not. 

The  property  having  been  taken  possession  of  by  the 
Crown,  and  the  Crown  having  obtained  these  deeds, 
we  find  from  the  records  of  the  Superior  Court,  district 
of  Ottawa,  that  the  following  took  place : 

"  In  the  Superior  Court,  exparte  : 

"On  the  application  of  the  Hon.  Her  Majesty's  Attorney 
Q^eneral  for  Lower  Canada^  for  and  on  behalf  of  Her 
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1880      Majesty,  The  Queen,  for  a  judgment  of  confirmation 
Chbvkier  and  Ruggles  Wright  the  elder  opposant,  and  Pamelia 

TbeQuekn.  ^^^n'*^>  ^^  «'•>  opposants,  and  John  O'Meara  opposant 
-: —      en  sous  ordre  (subordinately)." 

L  The  Prothonotary  certifies  he  cannot  after  diligent 

search  find  any  of  the  oppositions  in  the  above  case. 
Then  we  have  an  appearance  by  attorney  : 

SUPERIOR  COURT. 
Exparie. 
The  Attorney  General  for  Lower  Canada  on  application  for  ratifi- 
cation, and  Andrew  Leatny  et  al,  vendors. 

I  appear  for  the  vendors  mentioned  in  the  deed  of  sale  |  ratification 
of  which  is  sought  by  the  said  petitioner  in  this  cause,  for  the  pur- 
pose  of  contesting  or  otherwise  defending  the  interests  of  the  said 
vendors  against  any  parties  opposants  claiming  the  purchase  money 
filed  in  this  cause. 
Alymer,  1st  July,  1856. 

(Signed,)  Pbtbr  Atlbk, 

Attorney  for  Am  Leamy,  et  aZ. 
I  consent  for  the  Attorney  General  ) 
T.  MoCoRD,  Attorney.  ) 

The  next  document  is  the  notice  as  follows : 

IN  THE  SUPERIOR  COURT. 
Exparte. 
The  Honorable  the  Attorney  General  for  Lower  Canada  on  behalf 
of  our  Ladyy  the  Queen.     Application  for  confirmation  of  title ; 
and  Pamelia  Wright  et  al,  opposants. 

To  T.  G.  Fenwiok,  Esq., 

Attorney  for  Opposants. 
SiRy^Take  notice  that  the  following  are  the  grounds  of  the  de- 
fense au  fonds  en  droit j  herewith  filed  to  the  opposition  of  the  said 
opposants.  Because  the  alleged  fact  that  the  said  opposants,  at  the 
time  of  the  passing  of  the  title,  a  judgment  of  confirmation  of  which 
is  sought  to  be  obtained  in  this  cause,  were  the  proprietors  of  any 
portion  of  the  property  conveyed  by  the  said  title  and  the  said 
Andrew  Leamy  and  Erexina  Wright  were  not,  and  had  no  right  to 
convey  the  said  property,  does  not,  in  law,  justify  the  conclusions  of 
the  said  opposition,  in  so  far  as  by  the  same  it  is  prayed  that  the 
said  opposants  be  declared  the  proprietors  of  any  property  described 
in  the  said  title,  to  the  exclusion  of  Her  Migesty  ;  and  that  no  con- 
firmation of  the  said  title  be  granted,  unless  upon  payment  to  the 
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said  opposants  of  a  portion  of  the  compensation  money  deposited  in  1880 
Court.  Because  any  claim  of  proprietorship  which  the  opposants  -,  '"^'^ 
may  have  had,  or  pretend  to  have,  to  any  portion  of  the  property  „ 

described  in  the  said  title,  and  the  consideration  money  for  which  The  Quhbtt. 
has  been  deposited  into  Court,  was  and  is  converted  by  law  into  a  nsA^T^    p  r 
claim  upon  the  money  so  deposited,  and  cannot  afiect  the  right  of       ..^ 
Her  Mfyesty  to  obtain  the  confirmation  of  title  sought  for  in  this 
cause. 

Ayfmer,  26  th  June,  1856. 
Received  copy.  For  the  Attorney  Qeneral, 

T.  G.  Fbnwioi,  T.  MoCord, 

Attorney  for  Opposants.  Attorney. 

Replication  of  opposants  filed  27tli  June,  1856.  Op- 
positions well  founded  in  law,  and  allegations  true. 

Cause  inscribed  for  hearing  80th  June,  1856,  of  which 
attorney  admits  notice  same  day.  On  Srd  July,  op- 
I>osant,  Ruggles  Wright  moves  by  his  attorney  to  be 
permitted  to  withdraw  and  discontinue  his  opposition 
filed  by  him  in  this  cause  uiK>n  payment  of  costs.  On 
Srd  July, 

IN  THE  SUPERIOR  COURT. 

Exparte. 
The  Honorable  the  Attorney  General  for  Lower  Canada  on  be- 
half of  our  Lady  the  Queen,  applicant  for  confirmation  of  title,  and 
Divers,  opposants. 

Motion  on  behalf  of  Her  Majesty  that  sentence  or  judgment  of  thia 
Honorable    Court  be  now   granted,  confirming  the  title  of  Her 
K^'esty   in  this  cause  deposited  with   the  Prothonotary  of  this 
Court. 
Aylmerf  3rd  July,  1856. 

For  the  Attorney  General, 

T.  MoCoBD,  Attorney. 

to  which  is  appended 

We  consent. 
JoHK  Dbuslb,  Attorney  for  Buggies  Wright,  Opposant. 
T.  G.  Fbnwick,  Attorney  for  Pamelia  Wright  and  others,  Opposants. 

Then  we  have  the  copy  of  the  judgpnent  rendered  as 
follows : 


Province  of  Canada, 
District  of  Ottawa. 


! 
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1F80       No.  136.  IN  THE  SUPERIOR  COURT. 


Chevribr       The  third  day  of  July,  one  thousand  eight  hundred  and  fifty-six. 

„,      J?'  Pbesent  :  The  Honorable  Mr,  Justice  Smith :  William  K.  McCord, 

Thr  Queen.  _,      .      ^.      .-  t  j 

Esquire,  Circuit  Judge. 

Ritchie,  C.  J.     Exparte  on  the  application  of  the  Honorable  Her  Majesty's  Attorney 

General  for  Lower  Canada  for  and  in  behalf  of  Her  Majesty  the  Queen, 

for  a  sentence  or  judgment  of  confirmation ; 

and 
Buggies  Wright,  the  Elder,  of  the  Township  of  Hull,  in  the  said  Dis- 
trict of  Ottawa^  Esquire  opposant  ] 

and 

Pamelia  Wrightj  of  the  Township  of  Hull  aforesaid,  wife  of  Thomas 
Mc  Ooey  of  the  same,  lumberer,  and  by  him  duly  authorized  in  this 
behalf,  and  the  said  Thomas  McGoey  as  the  husband  of  the  said 
Pamelia  Wright  Serina  Wright,  of  Hamilton,  in  Upper  Canada, 
wife  of  James  P.  Pierce,  of  the  same  place,  yeoman,  by  him  duly  au- 
thorized in  this  behalf,  and  the  said  James  P.  Pierce,  as  the  husband 
of  the  said  Serina  Wright,  And  Hull  Wright,  of  the  said  Township 

of  Hull,  yeoman  opposants ; 

and 

John  O'Meara,  of  Ottawa  city,  formerly  called  By  town,  in   Upper 

Canada,  merchant, 

opposant  en  sous  ordre. 

The  Court  taking  into  consideration  that  the  said  Honorable  Her 

Majesty's  Attorney  General  for  Lower  Canada,  for  and  in  behalf  of 

Her  Migesty  the  Queen,  did  under  an  Act  of  the  Legislature  of  the 

Province  of  Canada,  passed  in  the  ninth  year  of  Her  Majesty's  reign 

and  intituled :  "An  Act  to  amend  the  Law  constituting  the  Board  of 

Works,"  on  the  twenty-third  day  of  June,  one  thousand  eight  hundred 

and  fifty-five,  lodge  in  the  office  of  the  Prothonotary  of  the  said  Court 

in  the  said  District  of  Ottawa,  deed  of  sale  made  and  executed  before 

Messrs.  B,  A.  Young  and  colleague.  Notaries  Public,  on  the  seventh 

day  of  May,  one  thousand  eight  himdred  and  seventy-five,  between 

Andrew  Leamy,  of  the  Township  of  Hull,  in  the  District  of  Ottawa, 

trader,  and  Erexina  Wright,  wife  of  the  said  Andrew  Leamy,  and  by 

him  duly  authorized  for  the  due  effect  thereof,  of  the  one  part  and 

William  Foster  Cf\ffiny  Esquire,  of  the  city  of  Montreal,  and  Thomas 

McCord,  Esquire,  of  the  Village  of  Aylmer,  both  acting  for  the  eflfect 

thereof,  for  and  on  behalf  of  the  Honorable  the  Commissioners  of 

Public  Works  for  the  Province  of  Canada,  se  por tan t  forts  pour  ettx, 

of  the  other  part,  together  with  the  Ratification  thereof,  made  and 

executed  before  Messrs.  Peiiiclerc  and  colleague,  Notaries  I\iblic,  on 

the  nineteenth  day  of  May,  in  the  year  of  Our  Lord  one  thousand 

eight  hundred  and  fifty-five  ) 
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Being  a  sale  by  the  said  Andrew  Leamy  and  his  said  wife,  to       1880 
Her  Majesty  Queen  Victoria,  Her  heirs  and  successors  of  the  follow- 


ing  pieces  and  parcels  of  land  and  water,  that  is  to  say  - — (Here  fol-         9. 
lows  the  description).  Tbb  Queex. 

And  further,  that  the  said  Attorney  General  of  Her  Majesty  has  i>:*^ir^fj  y 

caused  to  be  given  and  published  three  several  times  in  the  course       1 

of  four  months  in  the  Canada  OazetiCf  the  public  notices  in  that  be- 
half required  by  law,  of  his  intention  to  make  application  to  this 
Court  on  the  first  day  of  February,  one  thousand  eight  hundred  and 
fifty -six,  for  a  sentence  or  judgment  of  confirmation  of  the  said  title 
deed. 

And  further,  that  the  said  public  notices  have  been  publicly  and 
audibly  read  at  the  church  door  of  the  Parish  Church,  in  the  Village 
of  Aylmer,  in  the  said  District  of  OUawa,  and  in  the  said  Township 
of  Hull  J  wherein  the  said  pieces  and  parcels  of  land  and  water  are 
situated,  at  the  issue  of  and  immediately  after  Divine  service  in  the 
forenoon,  on  the  four  Sundays  next  before  the  said  first  day  of 
February,  one  thousand  eight  hundred  and  fifty-six,  and  the  said 
notices  were  posted  at  the  door  of  the  said  church  on  the  first  Sun- 
day on  which  they  were  read  as  aforesaid,  as  appears  by  the  certi- 
ficate of  William  K,  Hodges,  one  of  the  sworn  bailiffs  of  this  Court. 

And  the  Court  further  considering  the  summary  petition  of  the 
Attorney  General  of  Her  Mi^esty,  made  and  filed  in  that  behalf  on 
the  said  first  day  of  February,  one  thousand  eight  hundred  and  fifty- 
six,  and  that  due  proof  hath  been  adduced  of  the  observance  of  all 
and  every  the  formalities  required  by  law ;  also  that  the  opposition 
of  the  said  Buggies  Wright ,  the  Elder,  by  him  filed  with  the  Pro- 
thonotary  of  the  said  Court,  to  and  against  the  confirmation  of  the  said 
Title  Deed  has  been  discontinued  with  costs,  and  that  the  opposi- 
tion filed  with  the  Prothonotary  of  the  said  Court  to  and  against  the 
confirmation  of  th'e  said  Title  Deed,  by  the  said  Pamelia  Wright  Bkxxd 
others,  has  also  been  discontinued  with  costs,  doth  a^ljudge,  order  and 
decree  that  the  purchase  or  acquisition  made  by  Her  said  Majesty 
Queen  Victoria,  of  the  said  pieces  and  parcels  of  land  and  water,  and 
of  all  and  singular  the  rights,  members  and  appurtenances  whatsoever 
thereto  belonging  or  in  any  wise  appertaining  under  and  by  virtue  of 
the  said  Title  Deed,  be  and  the  same  is  hereby  confirmed ;  and  there- 
upon that  all  claims  in,  to  or  upon  the  said  pieces  and  parcels  of  land 
and  water  or  some  portion  thereof  be  and  the  same  are  hereby  bar- 
red, and  that  Her  said  Msyesty  Queen  Victoria,  Her  heirs  and  suc- 
cessors, be  and  remain  the  incommutable  proprietors  of  the  said 
pieces  and  parcels  of  land  and  water,  to  have  and  to  hold  the  same  unto 
Her  said  Majesty  Queen  Victoria,  Her  heirs  and  successors  for  ever^ 
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I8S0        discharged  of  an<l  from  all  privileges  and  hypothcques  with  which 
,,  ""^^"^        the  s.iid  pieces  and  parcels  of  land  and  water  may  have  been  encum- 
p^  bered  previois  to  or  at  the  tima  of  the  aforesaid  purchase  or  acrjuisi- 

The  Queex.  tion  made  by  Her  said  Majesty  Queen  Victoria. 

Ritch'o  C  T     ^^^  ^^®  Court  doth  further  order  and  adjudge  that  the  Prothono- 
___       tary  of  the  said  Court  do  deliver  to  the  saii  Attorney  General  of 
Her  Mfljesty  the  said  Title  Deed  of  sale  filed  in  his  said  ofBce. 

And  the  said  Court  proceeding  to  make  the  distribution  ot  the 
amount  of  purchase  money  deposited  with  the  deed  of  sale,  being 
the  Fum  of  one  thousand  and  one  hundred  and  four  pounds,  sixteen 
shillings  and  two  pence  currency, 

£1404  168.  2d.     Less  however  the  sum  of  seven  pounds  ten  shillings 

and  four  pence  deducted  for  poundage  to  the  Pro- 
thonotary  of  the  said  Court,  doth  arljudge  and  order 
£7  10s.  4d.    by  and  with  the  consent  in  writing  of  the  said  ven- 
dors and  of  record  in  this  case,  that  the  sum  of  one 
thousand  three  hundred  and  ninety  seven  pounds 
— ^—    five  shillings  and  ten  pence  be  j^aid  and  distributed 
£1397  58.  lOd.    as  follows : 

Ist.  That  the  said  opposant  John  O^Meara  be  paid  the  amount  of 
his  debt,  interest  and  costs  as  claimed  in  and  by  his  said  opposition 
to  wit  ]  for  his  said  debt  the  sum  of  four  hundred  and  thirty  pounds 

fourteen  shillingB  and  two  pence £430  148.  2d. 

for  the  interest  accrued  thereon  up  to  this  day,  the 
sum  of  twenty  eight  pounds  eight  shillings  and  six 

pence £28  Ss.  6d 

and  for  his  costs  of  opposition  the  sum  of  five  pounds 

and  ten  pence £5  Ob.  lOd. 


£454  3b  6d. 


2nd.  That  the  remaining  balance  of  nine  hundred 
and  thirty-three  pounds  two  shillings  and  four  pence 
be  paid  to  the  said  vendors  Andrew  Leamy  and 
Erexina  Wright £933  2s.  4d. 


£1397  5s.  lOd. 
which  sum  being  duly  paid  the  Prothonotary  shall  be  discharged. 
Ten  words  erased  are  null  and  void. 

'  (Draft,)  Certified  a  true  copy. 

(Signed,)  Auii  LaFontaikB| 

Prothonotary  Sup.  Co. 
Dis.  and  Ck>.  Ottawa. 

This  was  certainly  on  its  face  a  good  and  perfect  con- 
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firmation  by  a  Court  of  competent  jurisdiction  of  the      ^^^ 
Crown's  title,  and,  I  think,  put  the  Crown,  from  the  Chkvribr 
moment  it  was  adjudged  for  the  Crown,  in  good  faith,  j^^  qJtkkx. 
■with  a  title  on  its  face  good  and  authentic.  T^r  t 

Then,  what  does  the  Code  declare  in  reference  to  pre-      1 

scription.    Art.  2,206  of  the  Civil  Code  declares : 

Subsequent  purchasers  in  good  faith,  under  a  translatory  title, 
derived  either  from  a  precarious  or  subordinate  possessor,  or  from 
any  other  person,  may  prescribe  by  ten  years  against  the  proprie- 
tor during  such  subordinate  or  precarious  holding. 

Art.  1,449  : 

The  purchaser  of  an  immovable,  which  is  subject  to  or  hypothe- 
cated for  dower,  cannot  prescribe  against  either  the  wife  or  children 
so  long  as  such  dower  is  not  open.  Prescription  runs  against  chil- 
dren of  full  age  during  the  lifetime  of  their  mother  from  the  period 
when  the  dower  opens. 

Art.  2,251 : 

He  who  acquires  a  corporeal  immovable  in  good  faith,  under  a 
translatory  title,  prescribes  the  ownership  thereof,  and  liberates 
himself  from  the  servitudes,  charges  and  hypothecs  upon  it  by  an 
effective  possession  in  virtue  of  such  title  during  ten  years. 

Art.  2,258 : 

It  is  sufficient  that  the  good  faith  of  subsequent  purchasers  existed 
at  the  time  of  the  purchase,  even  when  their  effective  possession 
only  commenced  later.  Knowledge  acquired  since  will  not  vitiate 
the  title  (]). 

Art.  2,193 : 

For  the  purposes  of  prescription,  the  possession  of  a  person  must 
be  continuous  and  uninterrupted,  peaceable,  public,  unequivocal, 
and  as  proprietor. 

Art.  2,194 : 

A  person  is  always  presumed  to  possess  for  himself  and  as  pro- 
pi  ietor,  if  it  be  not  proved  that  his  possession  was  begun  for  another. 

Art.  2,202 : 

Good  faith  is  always  presumed  ;  he  who  alleges  bad  faith,  must 
prove  it. 

(1)  See  Lepctge  v.  Chariierj  L.  C.  Jur.  29. 
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1880  Then  as  to  what  ■will  amount  tb  interruption  : 

CflEVRiEB       Art.  2/224,  after  providing  that  a  judicial  demand  in 
The  QijKBN  P^^P^^  ^^^"^  served,  &c.,  creates  civil  interruption,  pro- 

vides  that : 

Ritchie,  C.J. 

—  No  extrajudicial  demand,  even  when  made  by  a  notary  or  bailiff, 

and  accompanied  with  the  titles,  or  even  signed  by  the  parties 
notified,  is  an  interruption,  if  there  be  not  an  acknowledgment  of 
the  right. 

Now  with  reference  to  proscription,  I  cannot  assent 
to  the  proposition  contended  for  by  the  appellant,  that 
the  Crown  could  not  acquire  by  prescription  before  the 
Code,  and  that  before  the  establishment  of  the  Exche- 
quer Court  of  Canada  the  Crown  could  not  prescribe 
against  the  subject. 

Art.  2,211,  which  declares,  as  old  law,  that  the  Crown 
may  avail  itself  of  prescription,  and  says  the  subject 
may  interrupt  such  prescription  by  means  of  a  petition 
of  right  apart  from  the  cases  in  which  the  law  gives 
another  remedy,  in  express  terms  negatives  the  proposi- 
tion  thus  put  forward,  and  which  I  am  bound  to  ac- 
cept as  an  authoritative  exposition  of  the  law. 

What,  then,  is  the  position  of  the  Crown  in  reference 
to  this  property?  It  must  be  admitted  the  Crown 
entered  lawfully  and  has  held  possession  continuously 
and  peaceably  for  26  or  2t  years.  Now,  assuming  that 
a  documentary  title  has  not  been  shewn,  and  that  the 
expropriation  has  not  been  regular,  and  that  the  judg- 
ment of  confirmation  did  not  do  what  it  professes  to 
do,  viz.,  bar  all  claims  and  make  the  Crown  "  the  in- 
commutable proprietor"  of  the  property,  is  not  the 
Crown  in  a  position  to  invoke  a  10  years'  prescription  as 
claimed  on  its  behalf  with  respect  to  that  portion  of 
the  property  conveyed  by  Mrs.  Sparks  and  her  husband 
to  the  Crown  ?  Wholly  apart  from  the  9  Vic,  c.  37, 1 
think  the  deed  from  Sally  Olmstead  and  Sparks  to  Her 
Majesty,  having  been  duly  passed  as  a  deed  of  sale  in 
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authentic  form,  was  a  conveyance  which,  if  the  grantors      J 8^0 
had  been  the  owners  of  the  property,  would  hare  con-  Chbvrxbr 
veyed  the  title  to  Her  Majesty,  and,  therefore,  was  a  j^^  q^^^y^ 
translatory  title  sufficient  in  law  to  base  a  prescription ;    .  — ^ 

and  without  discussing  whether  bad  faith  can  be  at-      1 

tributed  to  the  Crown,  it  is,  to  my  mind,  abundantly 
clear  that  as  to  this  deed  there  is  no  pretence  for  saying 
that  there  is  the  slightest  evidence  of  bad  faith  at  the 
time  the  deed  was  executed  in  September,  1849.  There 
is  not  a  particle  of  evidence  to  show  that  the  Crown  or 
any  of  its  officers  had  any  knowledge  or  intimation  that 
the  interest  of  Mrs.  Sparks  was  precarious  or  subordi- 
nate, or  that  she  and  her  husband  were  not  what  they 
professed  to  be,  and  that  they  sold  as  the  absolute 
owners  of  the  property  ;  and  it  cannot  be  disputed  that, 
from  the  date  of  that  deed  till  the  present  time — a  period 
of  upwards  of  30  years — the  Crown  has  been  and  still 
is  in  the  continuous  and  uninterrupted,  i>eaceable, 
public,  unequivocal  possession  as  proprietor.  Under 
such  circumstances  I  am  at  a  loss  to  understand  how 
it  can  be  successfully  contended  that  the  exception 
claiming  a  10  years'  prescription  has  not  been  made 
out. 

As  to  the  deeds  from  Leamy,  they  stand  in  a  some- 
what  different  position,  because  it  is  claimed  to  be 
shewn  that  by  divers  letters  and  documents  from  the 
Public  Works  Department,  dated  respectively  11th 
April,  1858,  16th  April,  1863,  27th  April,  1853,  18th 
May,  1855,  and  also  a  direct  intimation  from  two  of  the 
parties  interested  in  the  property  in  these  words : — 

Hull,  AprU  26, 1855. 
To  ih€  Honorable  the  Chtntnisiioner  of  Public  Works : 
Sib,— 

We  desire  to  state  for  your  information  and  for  the  informa* 
tion  of  the  Government,  that  the  proposed  sale  of  land  in  the  town- 
ship of  Hull,  hy  Mr.  A.  Leamy  to  the  Governmenty  is  made  without 
the  sanction  of  the  individuals  who  are  mainly  interested  as  pro- 
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1880       prietors  of  that  land  ;  that  wo  are  personally  interested  in  the  land, 
and  have  an  incidental  interest  towards  another  portion  included  in 


Ohbvrles 

1,^  the  proposed  sale.    You  will  use  this  information  as  you  deem  mete, 

Thk  Quebn.  and  should  it  prove  of  any   benefit  to   the  public   service,  it  will 
j^    7^^  J  ^®  "^<>8^  gratifying  to 

*    '  *  Your  most  obedient,  humble  servants, 

*  

(Signed,)  Thomas  McGoby. 

Hull  Wrfgiit. 

that  the  Department  and  the  officers  engaged  in  buy- 
ing this  property  for  the  Crown  had  knowledge  of  the 
defects  in  Leamy's  title,  and  so  subsequently  taking  a 
deed  from  him  and  his  wife  as  absolute  owners  placed 
the  Crown  in  bad  faith.  It  must  be  borne  in  mind,  that 
though  Mrs.  Sparks  and  husband's  deed  to  Leamy^  on  its 
face  dealt  with  and  conveyed  her  interest  in  the  pro- 
perty as  simply  a  right  of  dower,  Leamy's  deed  to  the 
Crown  distinctly  stated  on  its  face  that  he  and  his  wife 
were  the  absolute  owners,  and  it  must  be  likewise 
remembered  that  he  had  a  quit  claim  dated  Srd  Feb- 
ruary, 1853,  from  the  heirs  of  Philemon  Wright  of  all 
their  interest  in  the  lot  assigned  to  the  widow,  and 
this  may  possibly  account  for  the  deed  from  the  widow 
to  him  dealing  only  with  the  question  of  dower.  If 
this  quit  claim  must  be  treated  as  I  have  already 
pointed  out,  I  think  it  must  be  as  a  genuine  document. 
When  the  deeds  were  made  by  Leamy  and  wife  to  the 
Crown,  he  was  actually  in  the  position  of  absolute 
owner  by  force  of  the  widow's  deed  and  the  quit  claim 
of  the  heirs ;  and  if  so,  the  Crown  purchasing  from  him 
as  owner,  and  receiving  a  deed  of  sale  in  authentic  form 
to  convey  the  interest,  without  reference  to  the  Public 
Works  Act,  surely  the  Crown  cannot  now  be  said  by 
the  person  claiming  under  these  very  heirs  to  have  pur- 
chased in  bad  faith  ?  But  it  is  said  the  Crown  on  the 
face  of  one  of  the  deeds  took  security  or  caution.  I  think 
this  should  have  no  prejudicial  effect ;  as  difficulties  had 
been  started,  the  officers  of  the  Government  no  doubt 
felt  it  their  duty  to  take  every  precaution,  even  if  it 
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might  be  considered  excessive  caution,  to  secure  the      ^^^ 
public  against  any  possible  difficulty  arising.    I  do  not  Cbbvriisr 
think  it  is  a  reasonable  presumption  that  the  Crown,  or  ^^^^  gj^g^j^^ 
the  officers  of  the  Crown,  should  desire  to  take  a  bad  .  -; — 

title,  still  less  to  buy  from  a  person  whom  they  knew      L  * 

to  be  falsely  putting  himself  forward  as  owner,  and  take 
a  deed  from  him  as  owner,  when  they  knew,  or  had 
reason  to  believe,  the  proi)erty  belonged  to  others,  and 
this  too  when  they  had  an  Act  of  Parliament  under 
which  the  property  and  an  undeniable  title  could  be 
acquired  in  defiance  of  the  real  owner. 

But  the  good  faith  of  the  Crown  does  not  rest  on  this 
alone.  Application  is  made  to  the  Superior  Court  for 
a  confirmation  of  this  title  from  Leamy,  and  there  we 
find  the  very  parties  who  signed  the  so  called  protest 
opposing  the  confirmation,  and  though  the  oppositions 
could  not  be  found,  from  the  defense  au  fonds  en  droit 
filed  to  the  oppositions,  we  can  readily  discover  what 
had  been  alleged  by  them  against  the  confirmation, 
viz.,  "  That  they,  the  opposants,  were  the  proprietors  of 
the  property  conveyed,  and  that  Leamy  and  wife  were  not 
and  had  no  right  to  convey  the  property,  and  that  con- 
firmation of  title  should  not  be  granted  unless  upon  pay- 
ment to  the  said  opposants  of  a  portion  of  the  money 
deposited  in  Court."  Instead  of  making  good  the  op- 
positions, what  do  we  next  find  ?  One  of  the  opposants 
moving  to  be  permitted  to  withdraw  and  discontinue 
his  opposition  ;  and  on  the  3rd  July,  1856,  when  motion 
is  made  on  behalf  of  Her  Majesty  that  a  sentence  or 
judgment  of  the  honorable  Court  be  now  granted  con- 
firming the  title  of  Her  Majesty  in  the  cause  deposited 
with  the  Prothonotary,  all  the  opposants,.  including 
McGoey  and  Hull  Wright,  consenting  by  their  respec- 
tive attomies  to  such  judgment. 

But  as  the  petitioner  has  attempted  to  fasten  bad  faith 
on  the  Cro  wn,through  the  communications  which  passed 
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1880      between  the  different  officers  in  respect  to  the  property, 

Chbvr£er  there  would  seem  to  be  no  impropriety  on  a  question 

The  Qceex  ^^  *^^®  kind  in  looking  at  all  that  passed,  and  reading 

.  ^-  ^ '  all  the  communications,  rather  than  selecting  some  and 

L      rejecting  others.     If  we  do  this,  the  letter  written  on 

the  24th  July,  1856,  after  the  judgment  obtained  by  the 
attorney  of  Record  to  the  Commissioners  of  Public 
Works,  which  is  as  follows  : — 

Aylmbr,  24th  July,  1856. 

m  

To  the  Ronordble  the  Commissioners  of  Public  Works,  Toronto: 
Obntlemen, — 

I  beg  to  enclose  herewith  the  deed  of  sale  of  the  7th  May,  18j5i 
from  Andrew  Leamy  and  his  wife  to  Iler  Majesty,  the  ratification 
thereof  by  the  Honorable  Frs.  Lemieux  under  date  19th  May,  1855, 
and  an  enregistered  copy  of  the  judgment  of  confirmation,  which  I 
obtained  at  the  last  term  of  the  Superior  Court,  in  this  district,  and 
which  iuUy  completes  for  the  Government  exclusive  title  to  the  lands 
purchased  under  the  above  deed,  at  the  same  time  that  it  frees  them 
from  all  incumbrances.  I  have  also  effected  a  purchase  from  Dr. 
Church  of  that  portion  of  his  property,  which  had  been  assumed  by 
you  for  the  Gatineau  works.        •        •        •        • 

I  have  the  honor  to  be, 

Gentlemen, 
Your  obedient  servant, 

(Signed,)  T.  MoCord. 

would  show  very  conclusively  that  from  that  time 
those  representing  the  Crown  believed,  and  acted  on 
the  belief,  that  by  that  judgment  the  exclusive  title  of 
the  Crown,  free  from  all  incumbrances,  was  fully  com- 
pleted ;  and  from  that  time  the  Crown  should  be  held  to 
be  in  good  faith. 

But,  wholly  apart  from  this,  after  this  judgment, 
thus  passed  and  unappealed  from,  has  remained 
in  the  records  of  the  Court  unchallenged  in  any 
way  by  any  party  for  any  cause  whatever  for 
upwards  of  23  years,  is  it  not  asking  too  much  of 
this  Court  to  say^  that  in  favor  of  a  party  claim- 
ing under  deeds  of  gift  from  these  very  people,  and 
actuaUy  from  the  widow  of  Leamy  who  made  the  deeds, 
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that  the  Crown  has  not  acted  in  good  faith,  and  has  not      ^^^ 
been  for  ten  years,  in  the-  words  of  the  article  of  the  Cub^ri^b 
Civil  Code,  in  good  faith  "  in  the  continuons  and  un- .^^^  ^'^^^^^ 
interrupted,  peaceable  and  public,  unequivocal  posses-      -7- 
sion  "  of  the  land  now  claimed  as  proprietor  thereof.        ^ ^ 

After  giving  this  case  much  more  than  ordinary  con- 
sideration, I  have  arrived  at  the  conclusion,  that  under 
the  deed  of  September,  1849,  the  Crown  purchased  by 
a  good  translatory  title  21  acres,  1  rood  and  25  perches 
of  this  property,  and  has  since  possessed  the  same  as 
absolute  owners,  and  nothing  has  since  taken  place  to  . 
disturb  or  interrupt  this  possession,  and  that  the  Crown 
has  a  legal  title  by  ten  years'  prescription. 

As  to  the  65  acres  acquired  under  Leai^ry'i  deeds, 
though  there  may  be  some  doubt  as  to  the  right  of 
Mrs.  Sparks  to  sell  the  legal  estate,  yet  as  it  was  shown 
Leamy  got  deeds  from  the  very  heirs  through  whom 
the  petitioner  claims,  and  as  the  title  was  confirmed  by 
a  judgment  of  a  Court  of  competent  jurisdiction,  at  any 
rate  from  the  date  of  the  judgment  of  confirmation,  if 
not  from  the  date  of  the  deeds,  the  Crown  has  been  in 
good  faith,  and  therefore  acquired  a  legal  title  by  pre- 
scription of  10  years. 

FOUBNIER,  J. : — 

The  property  claimed  by  the  suppliant,  the  present  ap- 
pellant, is  part  of  lots  2  and  8,  containing  two  hundred 
acres  each,  in  the  6th  range  of  the  township  of  HulU 
originally  granted  to  Philemon  Wright^  by  Letters 
Patent  from  the  Crown,  on  the  5th  January,  1806. 

On  25th  April,  1808,  the  said  Philemon  Wright,  by 
indenture,  transferred  and  ceded  the  said  lots  of  land, 
together  with  some  other  property,  to  Philemon  Wright 
Jr.^  his  son. 

Philemon  Wright  Jr.  married  Sarah,  alias  Sally,  Olm* 
$tead  on  the  4th  May,  1808,  without  having  previously 
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1880      made  a  contract  of  marriage,  and  the  above  property,  by 

Chkvrier  the  sole  operation  of  the  law,  became  subject  to  the 

Thk  Queen  customary   dower  of  Sally  Olmslead  and  the  children 

— ;-      issue    of  her  marriage    with    said  Philemon  Wright. 

urrner,  .j^^  ^.^^  about   the   4th  December,   1821,  leaving  as 

his  sole  heirs  and  representatives,  Philemon  Wright, 
now  Philemon  Wright,  senior;  Hull  Wright,  now 
deceased  ;  Pamelia  Wright,  now  w^ife  of  Thomas 
McGoey,  of  the  said  Township  of  Hull,  yeoman ; 
Horatio  Wright,  now  deceased ;  Wellington  Wright, 
also  deceased  ;  Serina  Wright,  also  deceased  ;  Erexina 
Wright^  now  widow  of  the  late  Andreio  Leamy ;  and 
Sarah  Wright,  now  widow  of  the  late  Andrew  Boucher ; 
to  wit,  eight  children,  all  issue  of  his  marriage  with 
the  said  Sarah  Olmslead,  his  wife,  who  became  seized 
and  possessed  of  his  estate,  according  to  the  laws  of 
the  said  Province  of  Quebec^  equally  for  one  undivided 
eighth  each. 

Wellingfon  Wright,  one  of  the  said  heirs,  died  at 
Ottawa,  about  the  year  1856,  leaving  no  issue  and 
without  having  made  a  will;  leaving  his  surviving 
sisters  and  brothers  his  heirs-at-law. 

Hull  Wright^  also  one  of  the  said  heirs,  died 
without  having  made  a  will,  about  the  22nd  April, 
185Y,  leaving  eleven  heirs-at-law,  nine  of  whom  were 
the  lawful  issue  of  his  marriage  with  Suzan  Morehead, 
to  wit:  Philemon  Wright,  Isabella  Wright^  Samuel 
Wright,  Pamelia  Wright,  Sarah  Wright,  Suzanna 
Wright,  Serina  Wright,  Mary  Jane  Wright,  Helen 
Wright,  and  two  children  issue  of  his  marriage  with 
Mary  SuJly. 

Horatio  Wright,  another  of  Philemon  Wright's  heirs, 
died  intestate,  without  issue,  and  leaving  as  his  heirs- 
at-law  his  brothers  and  sisters. 

Erexina  Wright  also  died  without  issue  or  will, 
thus  leaving  the  surviving  brothers  and  sisters  the 
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heirs-at-law  of  Philemon    Wright^  each   for  one-fifth      1880 
jointly  with  her  nieces  and  nephews  for  one-fifth  as  Cm^kb 
representing  Hull  Wright  their  father  deceased.  r^^  Qveest 

In  1862  Suzan   Wright,  daughter  of  Hull  Wright,      —^ 
died  in  Ottawa  leaving  as  issue  of  her  marriage  with  Mel*      ._ ' 
vin    Whiting,   Emma    Whiting,  the  sole  heir  of  her 
mother's  rights  in  the  succession  of  Philemon  Wright 
Jr. 

So  the  only  representatives  of  the  said  Philemon 
Wright  Jr.,  above-mentioned  and  of  his  three  children, 
deceased,  Horatio  Wright,  Wellington  Wright,  and 
Serina  Wright,  are : — 

1st.  Philemon  Wright,  of  the  said  City  of  Hull, 
carpenter. 

2nd.  Pamelia  Wright,  of  the  said  Township  of  Hull, 
wife  of  Thomas  McGoey,  of  the  same  place,  yeoman. 

8rd.  Erexina  Wright,  of  the  Township  of  Hull  afore- 
said, widow  of  the  late  Andrew  Leamy,  in  his  lifetime 
of  the  same  place,  lumberer. 

4th.  Sarah,  alias  Sally,  Wright,  of  the  Township  of 
Nepean,  in  the  County  of  Carleton,  in  the  Province  of 
Ontario,  widow  of  the  late  John  Boucher. 

5th.  The  said  children  of  the  said  Hull  Wright,  to 
wit : — 1.  Philemon  Wright,  of  the  said  City  of  Ottawa, 
saddler;  2.  Mary  Jane  Wright,  of  the  said  City  of 
Ottawa,  wife  of  David  Allen  of  the  same  place,  car- 
penter ;  8.  Serina  Wright,  of  the  said  City  of  Ottawa, 
widow  of  the  late  Oeorge  Hoisted^  in  his  lifetime  of  the 
said  Township  of  Hull,  trader;  4.  Helen  Wright  of 
the  said  City  of  Ottawa,  widow  of  Melvin  Whiting,  in 
his  lifetime  of  the  same  place,  laborer;  5.  Samuel 
Wright,  now  absent  from  the  Dominion  of  Canada ; 
6.  Pamelia  Wright,  now  of  Burlington,  in  the  State  of 
Iowa,  wife  of  John  Sharp ;  7.  Isabella  Wright,  now 
absent  from  the  Dominion  of  Canada;  8.  Emma 
Wright,  of  the  City  of  Chicago,  in  the  State  of  Illinois, 
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1880      ^ife  of  James  D.  Fanning^  of  the  same  place  ;  9.  Alfred 

Chbvrier   Wright^  of  Cleveland^   State  of  Ohio ;  10.  Sarah,  alias 

The  Queen  ^^^^^^  Wright,  represented  by  her  said  children,  issue  of 

— ^      her  marriage  with  the  said  Richard  Olmslead,  viz : — 

'  '1st.    Alexander   Olmslead;    2nd.   Edilh    Olmstead.  8rd. 

Howard  Olmslead;  4:th.CharlesOlmslead;  and  11.  Suzanna 
Wright,  represented  by  her  daughter,  issue  of  her  mar- 
riage with  Melvin  Whiting,  viz  : — Emma  TMiiting. 

The  appellant,  in  virtue  of  several  deeds  of  donation 
mentioned  in  the  petition,  which  were  duly  exe- 
cuted and  registered,  became  the  sole  owner  of  the 
rights  of  the  said  heirs  of  Philemon  Wright  in  a  property, 
being  part  of  Lots  Nos.  2  and  3,  in  the  5th  Range  of  the 
Township  of  Hull,  containing  159  acres  of  land  and 
water,  the  metes  and  bounds  being  given  as  follows  in 
the  said  deeds  of  donation,  to  wit : — 

"  Commencing  at  a  post  planted  in  the  fifth  range 
line  on  the  boundary  between  lots  number  one  and 
two,  thence  in  a  westerly  direction  following  the  said 
fifth  range  line  a  distance  of  forty  chains  and  six  and 
one  half  links  to  a  post  planted  at  the  intersection  of 
said  fifth  range  line  with  the  centre  line  dividing  lot 
number  three ;  thence  in  a  northerly  direction  at  nearly 
right  angles  to  the  said  fifth  range  line,  following  the 
said  centre  dividing  line  of  lot  number  three,  a  distance 
of  forty  chains  to  a  post  planted ;  thence  in  an  easterly 
direction  parallel  to  the  said  fifth  range  line,  a  distance 
of  thirty-five  chains,  more  or  less,  to  the  water  edge  of 
the  River  Gatineau;  thence  following  dpwn  stream 
the  water  edge  of  the  River  Gatineau  a  distance  of  five 
chains,  more  or  less,  to  a  post  planted ;  thence  in  a 
southerly  direction,  parallel  to  the  aforesaid  centre 
dividing  line  of  lot  number  three,  a  distance  of  thirty- 
five  chains,  more  or  less,  to  the  place  of  beginning." 

This  property,  by  a  certain  deed  of  partition  and  divi- 
sion, (partage),  to  which  reference  will  be  made  here- 
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afteT,bet ween  the  heirs  of  Philemon  Wright  Jr.^  on  the  one       ^  8^0 
port,  and  Sally  Olmstead  his  widow,  of  the  other  part,  Chbyubb 
was  set  apart  for  her  use  and  benefit  by  virtue  of  l^^r^j^Qj^^^ 
customary  dower.  — — 

Sally  Olmstead  was  married  subsequently  to  Nicholas      .^J^''  * 
Sparks  the  20th  November,  1826,  and  died  in  Ottawa  on 
the  9th  October,  ISTl. 

It  is  from  this  Sally  Olmstead,  who  had  but  the 
usufruct  of  this  property,  that  the  government  derive 
their  title  to  that  part  of  the  property,  which  they  alleged 
to  have  purchased  by  certain  deeds  mentioned  in  their 
defence. 

The  suppliant  claims  this  property,  together  with  a 
sum  of  $200,000  for  the  rents,  issues  and  profits  derived 
therefrom  by  the  government,  since  their  illegal  deten- 
tion thereof. 

The  crown  pleaded  to  this  petition  of  right:  1st. 
by  demurrer,  defense  en  droit,  because  the  petition 
fails  to  describe  by  a  clear  and  intelligible  descrip- 
tion the  limits  and  position  of  the  lots  in  question, 
as  in  the  possession  of  Her  Majesty ;  and,  also,  because 
the  petition  is  insufficient  in  law  in  so  far  as  the  peti- 
tioner has  failed  to  allege  any  signification  to  Her 
Majesty  of  the  deeds  of  gift  or  transfer  in  virtue  of 
which  he  claims  the  said  property  and  said  rents,  issues 
and  profits,  which  he  estimates  to  amount  to  $200,000. 

2nd.  By  peremptory  exception    averring  that    Her 
Majesly  became  and  was  seized  and  possessed  of  said' 
premises  by  various  deeds  of  sale  and  alleged  inter  alia : 

That  by  deed  of  sale  duly  made  and  passed  before  Lame,  notary 
public,  and  witnesses, at  Hull,  aforesaid,  on  the  1 2th  day  of  September, 
\M%Sarah  Olmstead,  OT  Sally  Olmstead,  of  By  town,  in  Upper  Canada, 
wife  of  Nicholas  Sparks,  of  By  town,  aforesaid,  and  by  her  said  husband 
duly  authorized,  together  with  her  said  husband,  for  divers  good  and 
valid  considerations  in  deed  mentioned,  sold,  transferred,  conveyed 
and  made  over  to  Her  Majesty  the  tract  or  parcel  of  land  in  said  deed 
described  as  follows,  to  wit : 

A  certain  tract,  piece  and  parcel  of  land  required  for  the  use  of 
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1880       the  Gatineau  Works,  and  described  as  follows,  to  wit :  A  certain  tract, 

p  ^^^^^       piece  or  parcel  of  land  commencing  at  the  edge  of  the  Gatineau 

I,,         River,  on  the  south  side,  on  the  boundary  line  between  lots  number 

The  Queen,  one  and  two,  in  the  fifth  concession  of  the  said  township  of  Hull ; 

p        .      y  thence  on  the  boundary  line  between  lots  one  and  two  aforesaid, 

south,  two  degrees  and  fifteen  minutes,  magnetically,  thirty-two 

chains  to  the  edge  of  the  outlet  of  the  Gatineau  Pond;  thence 
westerly  along  the  edge  of  the  outlet  of  the  Pond,  and  northerly 
along  the  edge  of  the  Pond,  to  a  point  north,  fifty-six  and  three- 
quarters  degrees  west,  magnetically,  nine  chains  and  seventy  links 
from  where  the  said  distance  on  the  said  boimdary  line  terminated 
at  the  edge  of  the  Gatineau  Pond;  thence  north,  thirteen  and  three- 
quarters  degrees  east  magnetically,  twenty-eight  chains  to  the  edge 
of  the  Gatineau  River ;  thence  along  the  river  edge  with  the  stream 
to  the  place  of  beginning,  being  south  twenty-two  degrees  magneti- 
cally, three  chains  and  fifty-six  links,  more  or  less,  containing  by 
admeasurement  twenty-one  acres,  one  rood,  and  twenty-five  perches. 
That  by  a  certain  other  deed,  duly  made  and  passed  before  Young 
and  his  colleague,  notaries,  at  Aylmer,  aforesaid,  on  the  said  7th  day 
of  May,  1855.  under  the  number  1032,  the  said  Andrew  Leamy  and 
the  said  Erexina  Wright,  his  wife,  by  her  husband  thereto  duly  au- 
thorized, for  divers  good  and  valid  considerations  in  said  deed  men- 
tioned, sold,  transferred  and  assigned,  with  promise  of  warranty  against 
all  gifts,  debts,  dowers,  claims,  mortgages  and  other  incumbrances 
whatsoever,  to  Her  Majesty  the  Queen,  accepting  thereof  by  the  Com- 
missioners of  Public  Works,  duly  represented  and  acting  by  the  said 
William  Foster  C'»ffin  and  Thomas  McCord,  those  certain  other  lots 
or  pieces  of  land  in  said  last  mentioned  deed  described  as  follows,  to 
wit: — 

Secondly. — A  piece  or  parcel  of  land,  for  the  most  part  covered 
with  water,  the  water  covering  the  same  being  portions  of  the  south 
and  south-east  parts  of  lots  numbers  two  and  three  in  the  fifth  con- 
cession of  the  township  of  Hull,  colored  yellow  on  the  plan  number 
one,  annexed  to  the  said  deed  of  sale  entered  into  by  the  said  parties, 
bearing  even  date  with  these  presents,  and  executed  before  us,  the 
said  notaries  above  referred  to,  described  as  follows : 

Commencing  at  the  point  C  of  the  said  plan,  on  the  side  line  be- 
tween numbers  one  and  two  in  the  concession  aforesaid,  about  two 
rods  south  of  the  high  water  line  of  the  creek  represented  on  the  said 
last  mentioned  plan ;  thence  south  westerly  to  point  B,  on  the  line 
between  the  fourth  and  fifth  ranges  of  the  said  township  of  Hull ; 
thence  westerly  along  the  concession  line  aforesaid  to  the 
point   A  on  the  said   plan  ]    thence   north-westerly   and  south* 
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easterly,    being    also   about    two   rods   west    of    the     Gatineau        1S80 
Pond    to    point   K   on    said    plan  ;     thence    south-westerly    to   QHBrwM 
point  L   at  the  water  edge  of    Gatineau  Pond ;    thence    south-  9. 

westerly  along  the  margin  of  the  pond  to  point  M  on  said  plan  j  Thb  Qubbit. 
thence  southeasterly  through  the  water  of  the  said  pond  to  point  J  Yoxjai^r  J 
on  the  eastern  margin  of  the  said  pond ;  thence  southerly,  south-       — ^ 
easterly  and  north-easterly,  fallowing  the  windings  of  the  said  pond 
to  point  0  on  the  said  line  between  the  lots  numbers  one  and  two  in 
the  fifth  range  of  the  township  of  Hull  aforesaid  ;  thence  following 
the  course  of  the  said  line,  in  a  southerly  direction  to  point  C,  the 
place  of  beginning,  containing  by  admeasurement  sixty-five  acres 
and  ten  perches,  be  the  same  more  or  less. 

8rd.  By  peremptory  exception,  the  Crown  also  relied 
on  a  deed  of  ratification  passed  before  Mr.  Petitclerc 
and  colleague,  notaries  public,  the  19th  May,  1855,  of 
these  two  lots  of  land  sold  to  Her  Majesty  by  the  deed 
above  mentioned  and  bearing  date  the  7th  May,  1855. 
The  Crown  also  averred  that  this  deed  of  sale,  in  con- 
formity with  the  statute,  9  Fic,  c.  3*7,  was  deposited 
with  the  prothonotary  of  the  Superior  Court,  in  the 
district  of  Ottawa,  and  that  it  was  duly  confirmed  by 
judgment  of  said  Court  rendered  on  the  8rd  July,  1866, 
and  that  by  reason  thereof,  and  in  virtue  of  the  provi- 
sions contained  in  the  statute,  all  claims  to  the  lands 
(including  dower  not  yet  open)  as  well  as  all  hypothecs 
and  incumbrances  thereon  were  barred. 

4th.  Prescription  of  30,  20  and  10  years.  There  was 
also  the  general  issue  and  a  supplementary  plea  claim- 
ing value  of  improvements. 

To  the  exception  of  prescription  the  petitioner 
answered,  denying  the  allegations  thereof,  and  more 
particularly  the  good  faith  of  the  defendant. 

To  the  4th  and  5th  exceptions  the  petitioner  answered, 
denying  that  the  parties  to  these  sales  had  any  right  of 
property  on  the  land  they  sold,  and  denying  the  legality 
of  the  sales  and  of  the  judgment  of  confirmation . 

To  the  6th  exception,  the  petitioner  answered  that  the 
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1880      pretended  renunciation  by  the  heirs  in  favor  of  Leamy 
Cheveibr  is  a  forgery. 
The  Qceex      ^^  *^®  ^^  *^®  petitioner  replied  generally. 

— 7-  To  the  supplementary  plea,  the  petitioner  alleged  bad 

'  'faith  on  the  part  of  defendant.    There  were  also  general 

answers  to  all  the  pleas. 

The  two  points  raised  by  the  demurrer,  to  wit :  the 
insufficiency  of  the  description  of  the  property  claimed 
and  the  want  of  the  signification  of  the  transfer  of  the 
issues  and  profits,  after  argument  on  the  demurrer, 
were  decided  by  Mr.  Justice  Strong  in  favor  of  the  ap- 
pellant. There  has  been  no  appeal  from  this  judg- 
ment. 

Mr.  Justice  /.  T.  Taschereau^  who  rendered  the  final 
judgment  in  the  case,  from  which  the  present  apx>eal  is 
brought,  having  stated,  that  admitting  the  suppliant 
ought  to  succeed  on  the  merits,  he  would  yet  be  unable 
to  obtain  judgment  in  consequence  of  the  insufficiency 
of  the  description  of  the  property  claimed,  it  becomes 
necessary  for  me  to  deal  with  this  part  of  the  case. 

It  was  not  by  demurrer,  but  by  an  exception  to  the 
form,  exception  d  la  forme^  that  the  Attorney  Q-eneral 
for  Her  Majesty  should  have  objected  to  this  alleged  ir- 
regularity or  insufficiency  of  the  description  of  the  pro- 
perty in  question.  The  judgment  delivered  by  Mr. 
Justice  Strong  is  in  accordance  with  Art.  116  C.  C.  P. 
Even  Mr.  Justice  TcLSchereau  admits  that  this  irregular- 
ity should  have  been  objected  to  by  an  exception  to 
the  form  (exception  a  laforme),  but  adds,  if  he  had  to 
give  a  judgment  in  favor  of  the  suppliant,  he  could  not 
state  nor  indicate  where  the  159  acres  of  land  and 
water  were  situated.  Mr.  Justice  Strongs  on  the  con- 
trary, was  of  opinion  that  the  situation,  the  boundaries 
and  the  extent  of  the  land  claimed,  were  sufficiently 
described  in  order  to  enable  the  Court  to  adjudicate 
upon  the  petition.    By  reading  the  description  given 
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in  the  petition,  it  is  easily  ascertained  what  property  is      ^^^0 
claimed.    If  the  appellant  had  proved  that  the  Gk>yem-  CHKTRiBa 
ment  were  in  possession  of  the  whole  159  acres,  a  better  ^^  Z' 
description  by  metes  and  bounds  could  not  be  giyen.      — 7- 

The  difficulty,  if  any,  arises,  that  haying  a    right  to      ' 

claim  but  one  part  of  the  property,  it  must  be  ascer- 
tained. This,  at  first  sight,  may  seem  difficult,  but  is 
easily  done  by  establishing  the  number  and  the  pro- 
I>ortion  of  shares  of  the  heiis  represented  by  the  api>el- 
lant  in  the  property  in  question. 

As  will  be  hereafter  demonstrated,  by  digesting  the 
titles,  the  proportion  the  appellant  represents  is  4t 
undivided  55ths,  in  88  acres,  1  rood  and  29  perches  of 
these  159  acres. 

For  these  reasons,  I  am  of  opinion  that  this  ground 
was  insufficient,  and  that  the  judgment  dismissing  this 
part  of  the  defence  should  be  affirmed,  and  that  the 
final  judgment  ought  to  have  maintained  the  same 
principle. 

The  second  ground  of  demurrer,  which  relates  to 
the  want  of  signification  of  the  transfer,  not 
having  been  decided  on  the  merits  by  Mr.  Justice 
Strong,  as  he  dismissed  it  because  it  had  been  im- 
properly pleaded,  had  to  be  decided  upon  by  the 
final  judgment.  This  has  been  done  by  Mr.  Jus- 
tice TasctureaUj  who  decided  that  the  appellant 
should  have  signified  to  Her  Majesty  the  transfer 
of  the  rents  and  profits  of  the  property  before  filing 
their  petition  of  right.  It  is  now  a  well  settled  rule  of 
law  that  a  transferee  of  a  debt  cannot  claim  it  from  the 
debtor  until  the  deed  of  transfer  has  been  delivered  to 
him.  The  appellant  in  this  case  not  having  caused  this 
signification  to  be  made,  cannot  now  claim,  as  represent- 
ing the  heirs  of  Philemon  Wright  Jr.,  the  rents  and 
profits  due  and  accrued  before  he  became  the  owner. 

This  long  debated  question  has  been  definitely  settled 
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1880      since  the  publication  of  the  Code,  and  the  decisions  of 
Chevribb  the  Courts  are  now  in  accordance  with  the  law,  al- 
Thb  Qubbn.  though  it  is  well  known  they  were  not  in  the  province 

— 7-      of  Quebec  when  the  Custom  of  Paris  was  in  force. 

'  '     For  these  reasons,  the  petition,  in  so  far  as  it  prays 

for  the  rents  and  profits  due  and  accrued  before  the 
date  of  the  execution  of  the  deeds  of  grant  to  the  ap- 
pellant, must  be  dismissed.  It  should  be  dismssed 
also  because  the  rents  and  profits  transferred  by  the 
heirs  Wright  did  not  belong  to  them,  but  were,  on  the 
contrary,  as  we  shall  see  hereafter,  the  property,  in  her 
capacity  of  dowager,  of  their  mother,  who  died  on  the 
9th  October,  1871. 

The  principal  question,  and,  no  doubt,  the  one  upon 
which  depends  the  determination  of  this  appeal,  is 
that  which  has  reference  to  the  validity  of  the  deed  by 
which  Her  Majesty  purchased  this  property  notwith- 
standing the  rights  and  pretensions  of  the  appellant. 
I  refer  to  the  deed  of  sale  (exhibit  of  the  respondent), 
dated  17th  May,  1855,  to  the  Crown,  represented  by  Wil" 
Ham  F.  Coffin  and  TJiomas  McCord,  Esquires,  as  attor- 
neys for  the  Commissioners  of  Public  Works,  from 
Andrew  Leamy  and  Erexina  Wright^  his  wife. 

Before  examining  this  point  it  is  necessary,  I  believe, 
to  ascertain  if,  in  the  absence  of  any  adverse  title,  the 
titles  relied  upon  by  the  appellant  are  sufficient  in  law 
to  enable  him  to  recover  the  property  claimed. 

This  property,  as  I  have  before  stated,  was  originally 
sold  by  letters  patent  dated  3rd  January,  1806,  to 
Philemon  Wright.  He  was,  no  doubt,  the  only  true  and 
lawful  owner  of  it  when  on  the  25th  April,  1808,  by 
deed  in  due  and  valid  form,  he  transferred  it  together 
with  other  lots  to  Philemon  Wright  Jr.,  his  son.  The 
latter  being  possessed  of  this  property  at  the  time  of 
his  marriage,  as  before  stated,  having  died  intestate, 
the  property   fell  to   his  heirs-at-law,   who  became 
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proprietors  immediately    after  his   death,    subject  to       ^^^ 
the  customary  dower  of  their  mother.     The  plead-  Cbetribr 
ings  tried  to  raise  somd  doubts  on  this  part  of  the  ,p^^  qurbx 
case,    and    the   crown    relied   on    the    absence    and      — ;- 

irregularities  of  some  of  the  registers  according  to      ' 

law  in  the  place  where  the  marriages,  births  and 
deaths  of  the  family  of  Philemon  Wright  Jr.  and  of  his 
issue  took  place.  Mr.  Justice  Taschereau^  in  his  judg* 
ment,  uses  the  following  language : — 

Now,  there  are  a  great  number  of  Philemon  Wrighft  children, 
grandchildren  and  representatives,  have  they  established  their  filia- 
tion or  successive  rights  ?  It  is  very  doubtfUl,  and,  in  the  interest  of 
the  children,  it  is  better  not  to  discuss  it 

This  objection  has  not  before  this  Court  the  import- 
ance  which  was  given  to  it  before  the  Court  below. 
The  appellant,  knowing  of  the  impossibility  of  getting 
those  necessary  certificates,  and  of  the  irregularities  in 
the  keeping  of  the  registers,  specially  alleges  the  fact  in 
his  petition,  and  claimed  the  benefit  of  producing 
secondary  evidence  to  prove  the  legal  filiation  of  his 
auteurs.  This  proof  has  been  given,  and  it  is  so  com- 
plete that  the  Crown  before  this  Court  on  the  argu- 
ment did  not  rely  on  any  such  irregularity.  For 
this  reason  I  will  not  review  the  parol  and  written 
evidence  adduced  on  this  part  of  the  case.  I  can- 
not say  more  than  to  my  mind,  it  completely  estab- 
lishes the  filiation  of  the  heirs  of  Philemon  Wright  Jr. 
These  heirs,  therefore,  had  a  good  and  valid  title  to  the 
pro|)erty  in  question,  and  could  validly  dispose  of  it,  as 
they  did,  to  the  api>ellant,  unless  it  can  be  shewn  that 
at  the  time  they  executed  the  divers  deeds  of  donation 
in  &vor  of  the  appellant,  mentioned  in  the  petition,  they 
had  previously  alienated  their  rights  in  the  said  pro« 
pertj.  The  defence  has  tried  to  supply  this  proof,  and, 
in  support,  have  fyled  a  large  number  of  deeds,  the 
greater  part  of  which  have  no  reference  whatever  to 
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1880      the  property  in  question.    In  order  to  dispel  the  oon- 

Chbtbikr  fusion  that  exists,  it  will  be  necessary  to  examine  the 

Thf  Qcekn.  details  of  certain  transactions  which  took  place  between 

— T      the  heirs  in  relation  to  this  property,  and  also  between 

'  '  some  of  these  heirs  and  strangers  to  the  family. 

The  most  important  transaction  is  that  which  took 
place  by  an  agreement  in  writing,  dated  6th  March, 
1838. 

By  this  agreement,  the  heirs  of  Philemon  Wright  Jr,^ 

after  having  ascertained  by  survey  made  by  Anthony 

Swalwell,  Deputy  Surveyor,  that  the  quantity  of  land  in 

lots  No.  2,  8  and  4,  in  the  5th  concession  of  the  township 

of  Hull^  was  591  acres,  1  rood  and  120  perches,  including 

a  certain  pond  of  water,  the  said  x>ortions  of  said  land 

having  been  sub-divided,  allotted^the  following  portions 

to  each,  that  is  to  say ; 

"io  Philemon    Wright, 

"  Hull  Wright, 

"  Pamelia  Wright, 

"  Horatio  Wright,        68     "      1     "      24  p. 
"   Wellingtim  Wright,  48      " 
"  Serina  Wright,  60      " 

"  Erezina  Wright,       66      " 
"  Sally  Wright,  70      " 

This  division  is  followed  by  the  following  declaration : 
"and  to  Sally  Olmstead,  our  mother,  one  hundred  and 
fifty-nine  acres." 

This  portion  was  reserved  to  her  in  lieu  of  her  dower, 
as  it  is  amply  established  by  the  deed  of  sale  she  exe- 
cuted in  favor  of  A.  Leamy  in  1852,  and  which  will  be 
spoken  of  hereafter.  The  heirs  then  and  there  signed, 
in  favor  of  each  other,  certain  quit  claims  or  transfers  to 
validate  the  division  and  allotment  of  the  land  in  ques- 
tion. It  cannot  be  said  that  this  agreement  or  partition 
gave  any  right  of  proprietorship  to  Sally  Olmstead,  who 
did  not  even  sign  one  single  one  of  these  quit  claims  or 
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transfers.     The  eflect  'was  to  limit  her  dower  to  the       ^^^ 
usvfruct  of  these  159  acres,  but  it  gave  her  no  right  of  CHBTUBa 
proprietorship   over    the  same,  which  remained  thej^nj^j^^^ 
undivided  property  of  the  heirs.    It  is,  however,  con-  ^  — :-  ^ 
tended  that  this  division,  in  so  far  as  it  affects  her,  gave 
her  proprietary  rights  over  this  portion.    Such  an  inter- 
pretation is  in  direct  opposition  to  the  terms  made  use 
of  in  the  agreement  and  cannot  be  entertained.    More- 
over, this  partition,  t>eing  signed  and  executed  by  the 
tutors,  was  an  absolute  nullity  in  law. 

Now,  having  shown  the  heirs  to  be  proprietors  of 
the  portions  of  land  allotted  to  them,  I  find  that  several 
of  them  sold,  not  their  share  in  the  159  acres,  but  their 
allotted  portions.  The  first  was  Wellington  Wright, 
who  on  the  11th  January,  1887,  sold  to  Nicholas  Sparks 
(one  of  the  vendors  to  Her  Majesty,)  all  his  rights,  title 
and  interest  in  the  48  acres  which  were  allotted  to 
him  in  the  said  lots  2, 8  and  4.  This  sale  was  confirmed 
by  his  co-heirs  on  the  5th  March,  1888.  On  the  same 
day,  11th  January,  1887,  Horatio  Wright,  another  of 
the  heirs,  sold  to  the  same  Nicholas  Sparks  the  58  acres, 
1  rood  and  24  perches,  which  were  allotted  to  him  by 
the  above  partition. 

The  80th  April,  1889,  Sallp  Wright  and  William  Col- 
ter^  her  husband,  gave  a  lease  to  Andrew  Leamy  of  the 
70  acres  allotted  by  the  said  division  to  Sally  Wright, 
and  on  the  1st  of  May,  1859,  executed  a  release  with 
all  rights  of  proi>erty  to  the  same  Andrew  Leamy. 

The  defence  also  alleges  another  deed  of  sale,  dated 
28rd  May,  1859,  before  Young,  N.  P.,  from  P.  Church  to 
Her  Majesty,  of  a  strip  of  land  forming  part  of  the  60 
acres  allotted  to  Serina  Wright  by  the  deed  of  partition 
and  quit  claim  to  her. 

By  referring  to  all  these  deeds  of  sale  and  quit  claims 
by  the  said  heirs,  to  wit :  Wellington  Wright,  Horatio 
Wright,  Sally  Wright,  wife  of  W.  Colter,  and  Senna 
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1880      Wright,  it  is  clearly  established  that  they  only  sold  the 
Chkvbieb  portion  of  land  which  had  been  allotted  to  each  of  them 

Thi  Qubbk.  ^y  '^®  ^^^^  ^^  partition  and  quit  claim  of  the  5th 
— r  J  March,  1838.  There  is  no  mention  of  their  rights  in 
^  'the  169  acres,  the  usufruct  of  which  was  enjoyed  by 
their  mother,  Sallj/  Olmstead,  for  her  dower,  and  there  is 
not  a  single  expression  to  be  found  in  these  deeds 
which  might  be  interpreted  as  evidencing  the  inten- 
tion of  alienating  their  rights  in  the  dower. 

The  only  document  which  refers  to  the  dower  for  the 
time  is  Exhibit  14,  produced  by  the  Crown,  and  regis- 
tered on  the  17th  April,  1876. 

With  reference  to  this  document,  I  will  here  remark 
that  the  statement  contained  in  the  respondent's  factum, 
which  reads  as  follows  :  "And  the  seven  heirs  had,  by 
Exhibit  14,  transferred  their  rights  to  Andrew  Leamy  in 
respect  to  the  159  acres  in  question,"  is  entirely 
inaccurate.  There  are  only  four  instead  of  seven 
of  the  heirs,  which  are  named  in  that  document, 
to  wit :  H,  G.  Wright,  Elizabeth  Wright  (Mrs.  Leamy), 
Sarah  Wright,  and  Philemon  Wright. 

By  this  document,  dated  the  8rd  February,  1853, 
these  four  heirs  would  appear  to  have  transferred,  for 
good  and  valuable  consideration,  previously  received, 
all  their  rights  in  the  above  prox>erty  subjected  to  the 
dower  as  follows :  "  All  right,  title,  interest,  claim  of 
whatever  nature,  either  as  heirs  or  otherwise,  which  we 
or  any  of  us  now  have,  or  may  hereafter  have,  to  or, 
upon  the  following  lot  of  land  and  premises,  to  wit : 
that  piece  or  parcel  of  land  and  pond  of  water  hereto- 
fore belonging  to  Philemon  Wright  Jr,,  in  his  lifetime, 
of  Hull  aforesaid,  and  which,  at  a  division  or  partition 
of  his  proi)erty  between  his  heirs  and  his  widow,  Sarah 
Olmstead,  was  set  apart  to  and  for  the  use  of  the  said 
Sarah  Olmstead,  as  will  appear  by  reference  to  a  dia- 
gram drawn  by  Anthony  Swolwell,  surveyor,  annexed 
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to  a  transfer  made  by  the  said  Sarah  Olmstead  to  the      ^^^ 
said  Afulrew  Leamy''  Cobtrirb 

At  the  foot  of  this  document,  we  find  subscribed  the  .^^^  qcbkx 
names  of  H.   G.    Wright^    Elizabeth    Wright^    Sarah      — ^ 

Wright  and  P.  Wright,  which,  the  defence  alleges,  are      ' 

the  true  signatures  of  the  parties,  and  witnessed  by 
James  Oaodwin  and  John  Doyle, 

The  appellant  contends  that  the  document  is  a  forged 
one. 

One  of  the  witnesses  to  the  document,  James  Good' 
win,  admits  his  signature,  but  says  :  "  I  have  not  the 
slightest  recollection  of  the  names  being  set  to  said  docu- 
ment, nor  the  place  where  it  was  signed.  Without  my 
own  signature  being  there,  I  should  not  hare  recollected 
anything  about  it."  To  the  following  question :  "  Have 
you  any  recollection  of  being  asked  to  be  a  witness  to  said 
document  by  any  one,  or  is  it  by  your  signature  being 
there  that  you  supposed  you  were  called  a  witness  ?" 
He  answers :  "  All  I  can  swear  to  is,  that  is  my  signa- 
ture, but  I  have  no  recollection  seeing  the  party  sign  the 
said  document." 

Further  on  he  says :  *'  I  have  no  recollection  of  the 
signing  in  my  presence,  I  could  not  swear  whether  I 
was  present  or  not  when  they  signed." 

It  is  proved  that  the  other  witness,  John  Doyle^  is 
dead.  Being  examined  as  to  the  genuineness  of  his 
signature,  Goodwin  says  that,  to  the  best  of  his  judgment, 
it  is  his  signature.  M.  Farley,  who  was  examined  on 
this  point,  says  :  *'  From  the  long  lapse  of  time  that  has 
taken  place,  I  would  not  undertake  to  swear  that  the 
signature,  John  Doyle,  is  his  signature,  that  is  to  say,  to 
swear  positively  to  it,  but  my  impression  is  that  it  is 
his  signature." 

The  defence  also  endeavored  to  prove  by  witnesses 
that  there  was  a  resemblance  between  the  signatures  of 
P.  Wright,  Horatio  G.  Wright  and  Sarah  Wright,  com- 


80  SUPEBM:E  COUBT  of  oak  ADA.    [VOL.  iVi 

1880      pared  with  their  present  writings.    Altho'  such  proof 
Chevribr  is  generally  of  little  value,  in  this  case  the  evidence  in 
The  Quebx.  support  of  their  contention  is  very  weak. 

— T  The  witness  Clark,  who  produced  some  receipts  in 
_^ '  '  order  to  compare  the  signatures,  says  that  he  believes 
the  signatures  at  the  foot  of  this  document,  U.  U.  No.  14, 
H,  Wright,  P.  Wright  and  Sarah  Wright  were  written 
by  the  parties  who  signed  the  receipts  he  produced ; 
but  at  the  same  time  declares  that  once  only  he  saw 
P.  Wright  sign  in  his  presence,  but  never  saw  him 
write.  He  points  out  a  difference  between  the  signa- 
ture of  H,  G.  Wrig  ht  on  the  exhibit  U.  U.  and  the  re- 
ceipts signed  by  him. 

This  evidence,  in  absence  of  any  proof  in  rebuttal, 
would  certainly  not  be  sufficient  to  declare  these  signa- 
tures genuine.  Yet,  in  this  case,  there  are  the 
declarations  of  two  of  the  parties,  who  swear  that  they 
never  signed  such  a  document.  Both  are  interested  in  the 
suit,  and  their  evidence,  therefore,  would  not  be  of  much 
weight  were  it  not  corroborated  by  certain  statements 
of  facts  which  could  have  been  rebutted.  The  first  de- 
clares that  at  the  time  this  document  is  purported  to 
have  been  executed  and  signed,  to  wit :  3rd  February, 
1853,  he  was  passing  the  winter  of  1853  at  the  Upper 
Gatineau,  where  he  was  making  lumber  in  the  shanties. 
He  produced  his  memorandum  book  containing  the  fol- 
lowing entry :  "  February  8,  1858,  /.  McCondy,  32." 
This  fact,  which  was  not  contradicted,  proves  positively 
that  the  document  does  not  contain  his  genuine  signa- 
ture. As  to  Sarah  Wright,  it  is  proved  that  for  seven 
years  she  had  not  been  on  speaking  terms  with  Mr. 
and  Mrs,  Leamy,  and  that  the  first  time  she  spoke  to 
them  it  was  on  the  occasion  of  her  second  marriage. 
This  fact  tends  to  corroborate  her  denial  of  her  signa- 
ture. The  other  alleged  parties  to  this  document  were 
not  examined,  but  we  find  H.  E.  Wright  one  year  later 
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informing,  by  an  official  letter,  the  Government  that  he      ^^^ 
is  one  of  the  proprietors  of  the  property  Leamy  intended  Cuevrisb 
to  sell.    He  was  dead  several  yeais  when  the  evi-  ^^  ^^^^^ 
dence  on  this  petition  was  taken.    If  he  had  signed  the      — 7- 
document  U.  XJ.  in  favor  of  Leamy y  it  is  not  probable      .^ ' 
that  he  would  have  sent  this  protest.    Elizabeth  or 
Erezina    Wright    is    Mrs.    Leamy.     Admitting    even 
that  this    is    her    true  signature,  there    can   bo    no 
doubt  that,  as  regards  her,  it  is  an  absolute  nullity. 
She    was   at    the    time   under    the    control    of    her 
husband,   501*5   puissance    de    mari^  and   no    contract 
or   deed   affecting    her    immovable    property    could 
be  executed  by  her  in  favor  of  her  husband.    The  law 
forbids  it.    She  could,  however,  authorized  by  her  hus- 
band, have  sold  these  rights  to  a  third  party,  but  this  she 
has  not  done,  as  can  be  ascertained  by  referring  to  the 
deeds  in  which  she  appears  with  her  husband. 

There  is,  however,  another  ground  which  is  sufficient  to 
render  the  document  in  question  of  no  value,  supposing 
it  to  be  genuine,  and  this  covers  all  the  alleged  signa- 
tures. It  is  that  a  document  or  deed  such  as  that  one, 
purporting  to  convey  real  estate,  not  having  been  regis- 
tered, cannot  affect  the  petitioner  who  has  purchased 
these  rights,  and  has  had  his  divers  deeds  of  donation, 
&c.,  registered  previously,  as  I  have  shown  above. 

Then,  also,  in  order  that  the  Crown  may  set  up  suc- 
cessfully these  quit  claims,  they  must  come  within  the 
4th  section  of  ch.  85,  Cons.  Stats.,  L.  C,  *'  an  Act  respect- 
ing land  held  in  Free  and  Common  Socage,  and  the 
transmission  and  conveyance  thereof."  Now,  according 
to  the  laws  of  England^  these  quit  claims  are  invalid, 
because  no  consideration  is  mentioned. 

To  summarize,  this  document  is  of  no  value :  Ist. 
because  the  signatures  have  not  been  legally  proven ; 
2nd.  inasmuch  as  it  affect  Mrs.  Leamy's  share,  it  is  an 
absolute  nullity;  8rd.  if  it  was  really  signed  by  the 
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i880      parties,  the  purchaser  (Leamy)  has  lost  all  the  rights  he 

Ghefribr  acquired  in  virtue  of  that  document,  because  he  did  not 

rj.g^  Q^ggjj  have  it  registered.    In  the  deed  dated  7th  May,  1855, 

as  well  as  in  the  other  deeds,  it  is  evident  Mrs.  Leamy 

her  husband  in  the  sale  of  certain  rights  he  had  pur- 
chased from  Mrs.  Sparks,  in  order  to  give  the  purchaser 
a  release  of  her  dower  or  other  matrimonial  rights  she 
might  have  ui>on  the  property  sold  thereby. 

The  different  deeds  themselves,  which  I  have  sepa- 
rately reviewed,  prove  conclusively  that  the  heirs  of 
Philemon  Wright  Jr.  have  never  alienated  any  share 
of  their  proprietary  rights  in  the  said  159  acres  set  apart 
for  the  dower  of  Sarah  Olmstead,  their  mother,  and  a 
good  reason  for  their  not  doing  so  before,  no  doubt,  was 
because  their  mother,  who  had  the  usufruct  of  the  pro- 
perty, only  died  on  the  9th  October,  1871. 

Although  it  has  been  established  that  the  heirs  of 
Philemon  Wright  have  not  alienated  their  rights  in 
this  property,  (with  the  exception,  perhaps,  of  Erexina 
Wrighty  Mrs.  Leamy,  as  to  two  acres,)  Her  Majesty  has, 
nevertheless,  obtained  conveyances  of  a  certain  portion 
of  this  proi)erty. 

The  examination  of  the  title  deeds  of  the  auteurs  of 
the  Crown,  which  will  be  made  hereafter,  in  respect  to 
the  plea  of  prescription  relied  on  by  the  Crown,  will 
show  that  these  conveyances  were  made  by  persons 
who  were  not  proprietors.  But  first,  it  is  necessary  to 
refer  to  the  all  imi>ortant  question  raised  on  this  ap- 
peal, viz :  whether  the  conveyances  of  the  property  in 
question  were  made  in  conformity  with  the  provisions  of 
9  Ftc,  c.  87,  and  whether  the  confirmation  of  this  second 
title,  which  was  granted  of  one  of  the  conveyances  on 
the  8rd  July,  1856,  by  the  Superior  Court  sitting  at 
Aylmer^  has  the  effect  of  divesting  the  lawful  proprietor 
of  his  rights  in  the  property. 
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This  statute,   passed  in   amendment  of   4   and   5      ^^ 
Vic.,  c.  88,  establishing  the  Board  of  Works,  makes  Chb^ribr 
special  provisions  in  reference  to  the  powers  of  ^^^'£aEQiuEKif. 
commissioners  in    entering  into   agreements  for  the      — t 
purchase  of  property  for  the  public  works  of  the  pro-  '  * 

vince.  The  principal  sections  of  the  Act,  which  it  is 
necessary  to  refer  to  in  the  present  case,  are  the 
following : 

By  sec.  5  it  is  enacted : 

That  the  said  commissioners  shall  have  power,  hy  writing  under 
their  hands  and  seals,  on  behalf  of  the  province,  to  make  and  enter 
into  all  necessary  contracts,  agreements,  stipulations,  bargains  and 
arrangements  with  all  and  every  person  or  persons  whomsoever, 
upon,  for,  or  respecting  any  act,  matter  or  thing  whatsoever,  relative 
to  the  public  works  of  this  province    •    •    *. 

Sec.  8  says : 

That  it  shall  be  lawful  for  the  said  commissioners  to  authorize  their 
enipneers  *  *  *  to  enter  into  and  upon  any  and  all  grounds  to  whom* 
soever  belonging,  and  to  survey  and  take  levels  *  *  *  as  they  may 
deem  necessary  for  any,  or  all,  of  the  purposes  and  objects  under  the 
management  and  control  of  the  paid  commissioners,  as  aforesaid ;  and 
the  said  commissioners,  in  and  for  the  said  purposes,  sliall,  at  all 
times,  have  power  to  acquire  and  take  possession  of  all  such  lands 
or  real  estate,  and  to  take  possession  of  all  such  streams,  waters  and 
water  courses,  the  appropriation  of  which,  for  the  use,  construction 
and  maintenance  of  such  public  works  as  aforesaid,  shall,  in  their 
judgment  be  necessary ;  and  that  the  said  commissioners  may,  for 
that  purpose,  contract  and  agree  with  all  persons,  seigniors,  bodies 
corporate,  guardians,  tutors,  curators  and  trustees  whatsoever,  not 
only  for  and  on  behalf  of  themselves,  their  heirs,  successors  and 
assigns,  but  also  for  and  on  behalf  of  those  whom  they  represent^ 
whether  in&nts  (minor  children),  absentees,  lunatics,  idiots,  femes- 
covert,  or  other  persons  otherwise  incapable  of  contracting,  who  are, 
or  shall  be  possessed  of  or  interested  in  such  lands,  real  property,  &o» 

After  providing  for  the  mode  of  compensation  for 
such  lands,  &c.,  and  tenders,  in  case  of  parties  refusing 
to  agree  on  comx>en8ation,  the  section  goes  on  to  say : 

If  the  owner  or  owners  of  such  land  *  *  *  do  not  reside  in  the 
vicinity  of  such  property  bo  required,  then  notice  shall  be  g^ven  in 
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1880       the  Official  Gazette  and  in  two  distinct  newspapers,  published  in,  or 
'"'''^       adjoining,  the  district  in  which  such  property  is  situate,  of  the  inten- 
1,^         tion  of  the  commissioner  to  cause  possession  to  be  taken  of  such 
The  Queex.  lands    •    •    •    and  after  thirty  days  from  the  publication  of  the  last 
p    ""T"    J  notice,  possession  may  be  taken  accordingly  j  and  all  land    •    •    • 
«_       contracted  for,  purchased,  or  otherwise  acquired  by  the  said  com- 
missioners in  manner  aforesaid,  shall  be  vested  in,  and  become,  and 
be,  the  property  of  Her  Majesty    •    •    •    and  the  respective  con- 
veyances thereof,  not  being  notarial  deeds,  shall  be  brought  to  and 
recorded  and  enrolled  in  the  office  of  the  Registrar  of  this  province, 
but  being  so  enrolled,  or  being  notarial  deeds,  need  not  otherwise  be 
made  by  matter  of  record,  and  such  conveyances  may  be  accepted 
by  the  said  commissioners  on  behalf  of  the  Crown. 

Sec.  9  enacts : 

That  in  Lower  Canada  the  compensation  awarded  as  aforesaid,  or 
agreed  upon  by  the  said  commissioners,  and  any  party  who  might, 
under  this  Act,  validly  convey  the  lands j  or  lawfully  in  possession 
thereof  as  proprietor^  for  SLtiy  l&nds  which  might  be  lawfully  taken 
under  this  Act  without  the  consent  of  such  proprietor,  shall  stand  in 
the  stead  of  such  land ;  and  any  claim  to,  or  hypothec,  or  encumb- 
rance upon  the  said  land,  or  any  portion  thereof,  shall  be  converted 
into  a  claim  to  or  upon  the  said  compensation. 

After  providing  for  payment  of  such  compensa- 
tion, and  deposit  of  an  authentic  copy  of  the  con- 
veyance or  award  in  the  hands  of  the  prothonotary 
of  the  then  Queen's  Bench  (now  Superior  Court),  in 
case  the  Commissioners  shall  have  reason  to  think  that 
hypothecs  or  claims  exist,  in  order  to  purge  the  same, 
the  clause  further  enacts : 

And  proceedings  shall  be  thereupon  had  upon  application  on 
behalf  of  the  Crown  for  the  confirmation  of  such  title  in  like  man- 
ner as  in  other  cases  of  confirmation  of  title,  except,  that  in  addition 
to  the  usual  contents  of  the  notice,  the  prothonotary  shall  state  that 
buch  title  (that  is  the  conveyance  or  award),  is  under  this  Act,  and 
shall  call  upon  such  persons  entitled  to,  or  to  any  part  of  the  land, 
or  representing  or  being  the  husband  of  any  parties  so  entitled,  to 
file  their  oppositions  for  their  claims  to  the  compensation;  or  any 
part  thereof,  and  all  such  oppositions  shall  be  received  and  adjudged 
upon  by  the  Court,  and  the  judgment  of  confirmation  shall  forever 
bar  all  claims  to  the  lands  or  any  part  thereof  (including  dower  not 
yet  open),  as  well  as  all  hypothecs  or  encumbrances  upon  the  same } 
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and  the  Court  shall  make  such  order  for  the  dUtributioUi  payment        1880 
or  investment  of  the  compensationi  and  for  the  securing  of  the  rights  p„^^!^ 
of  all  parties  interested  as  to  right  and  justice,  according  to  the  pro*         9. 
visions  of  this  Act  and  to  law  shall  appertain.  Thb  Qvebn. 

Sec.  VI  enacts :  Foumier,  j. 

That  the  chief  conmiissioner,  for  the  time  being,  shall  be  the  legal 
organ  of  the  commissioners,  and  all  writings  or  documents  signed  by 
him  and  countersigned  by  the  secretary,  and  sealed  with  the  seal  of 
the  chief  commissioner,  and  no  other s,  shall  be  held  to  be  acts  of  the 
said  commissioners. 

Though  there  haye  been  seyeral  amendments  to  this 
statute,  these  provisions  hare  not  been  changed, — ^they 
are  even  now  to  be  found  in  the  statute  of  the  Domin- 
ion, 81  Ftc,  ch.  12,  respecting  the  Public  Works. 

Such  were  the  formalities  and  provisions  by  which 
the  commissioners  were  bound,  in  order  to  make  a 
vd^id  contract  for  the  purchase  of  the  property  in 
question.  Have  these  provisions  been  complied  with, 
in  order  that  Her  Majesty  may  avail  herself  of  the 
extraordinary  and  exceptional  advantages  which  are 
attached  to  the  confirmation  of  a  title  obtained  under 
this  act  ? 

The  first  instrument  invoked  by  Her  Majesty,  and 
set  up  in  the  4th  plea  or  exception,  is  one  passed  in 
authentic  form  before  Larue^  notary,  and  witnesses,  at 
Hull,  on  the  12th  September,  1849.  By  this  deed  Sarah 
Olmstead,  authorized  by  her  husband,  Nicholas  Sparks^ 
sells  to  Her  Majesty,  represented,  as  therein  stated,  by 
Hon.  Etienne  Tach6,  Commissioner  of  Public  Works,  the 
property  which  is  therein  described,  and  which  forms 
part  of  the  land  claimed  by  the  appellant,  and  of  which 
Sarah  Olmstead  had  only  the  usufructy  as  we  have  before 
ascertained. 

The  Commissioner  of  Public  Works  mentioned  as 
representing  Her  Majesty,  Hon.  E,  Tach4,  was  not  a 
party  to  this  instrument ;  he  did  not  sign  or  seal  it. 
It  does  not  state  that  the  contract  is  entered  into  in  re- 


86  STJPBEMB  COURT  OP  CANADA.    [VOL.  IV. 

1880  ference  to  Public  Works,  pursuant  to  the  Statute  9  Vic^ 
Che^ieb  ch.  87.  The  consideration  is  declared  to  have  been  paid 
The  Qubex.  ^7  So^^<^^  Merrill,  Superintendent  of  the  Slides,  "  repre- 
— :-  senting  Her  Majesty  on  the  part  of  the  Commissioner  of 
'  '  Public  Works,"  but  it  is  not  stated  in  virtue  of  what  au- 
thorization he  thus  acted,  nor  did  he  sign  the  deed. 
Moreover,  it  does  not  appear  by  the  record  that  this  con- 
veyance has  ever  been  accepted  by  the  commissioner,  as 
provided  in  the  8th  section,  *\and  such  conveyance 
may  be  accepted  by  the  commissioner  on  behalf  of 
the  Crown."  No  deed  of  ratification  or  confirma- 
tion of  this  title  deed  was  ever  obtained  by  the 
Crown.  Under  these  circumstances  it  is  apparent 
that  the  acquisition  of  this  property  was  not  made  in 
accordance  with  the  provisions  of  the  9th  Vic,  ch.  37. 
1st.  Because  it  was  not  purchased  from  a  person  who 
had  power,  under  the  statute,  to  convey ;  2nd.  Because 
the  commissioner  had  no  authority  to  delegate  his 
powers  under  the  act  for  the  purpose  of  acquiring  pro- 
perty, the  statute  only  authorizing  him  to  contract ;  3rd. 
Because  he  was  authorized  to  enter  into  contracts  on 
behalf  of  the  province  only  by  writing  under  his  hand 
and  seal ;  4th.  Because  he  did  not  subsequently  accept 
the  conveyance  under  his  hand  and  seal,  the  17th 
section  enacting  that  no  writing  or  document  shall  be 
held  to  be  the  act  of  the  commissioner  unless  signed 
and  sealed  by  him,  and  countersigned  by  the  secretary. 
Now,  this  instrument  not  being  executed  in  conformity 
with  the  provisions  required  by  law,  is  necessarily  void 
and  of  no  value.  The  commissioner  could  not  purchase 
property  otherwise  than  as  provided  by  the  statute 
which  created  the  Board  of  Works  and  defined  the 
powers  of  the  commissioners.  A  similar  interpretation 
has  been  given  to  the  same  clause  by  Sir  William 
Richards,  in  the  case  of  Wood  vs.  The  Queen. 
It  will  also  be  seen,  that  many  of  these  defects  above 
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stated  are  to  be  found  in  the  second  title  deed  relied  on      ^^^ 
by  Her  Majesty,  as  to  the  acquisition  of  another  portion  Cobvbibb 
of  this  property,  to  wit :  in  the  conveyance  by  Andrew  ,j^  o^^^ 
Leamy  and  Erexina  Wright^  his  wife,  dated  the  Ith      — ^ 
May,  1866,  and  bearing  the  notary's  number  1082.    The      _* ' 
Commissioners  of  Public  Works  do  not  appear  as  pre- 
sent  at  the  time  of  the  execution  of  this  conveyance. 
In  their  stead  Messrs.  Coffin  and  McCord^  not  specifying 
their  authorization,  enter  into  an  agreement  obliging 
themselves  se  partant  forts  pour  euz  to  have  the  deed  of 
sale  ratified  within  fifteen  days  thereof.    On  the  16th 
May,  1855,  this  conveyance  was  ratified  by  notarial 
deed  passed  at  Quebec,  before  Mtre.  Petitclerc  and  col- 
league, notaries,  by  Hon.  Francois  Lemieux,  then  Com- 
missioner  of  Public  Works,  Thomas  Begley,  Secretary, 
but  it  was  not  sealed  with  his  seal,  as  required  by  the 
Vlth  section  of  the  Act 

By  examining  the  abstract  of  titles  of  Leamy  and  his 
wife,  the  vendors,  it  is  shown  that  they  had  acquired 
from  Sarah  Olmstead  (who  had  only  the  dower,  douai* 
ri&re,)  their  rights  in  the  property  sold,  and  that  they 
had,  as  she  had,  only  a  precarious  title,  and  that  the 
statute  did  not  authorize  them  to  sell  such  property  to 
the  Commisioners  of  IHiblic  Works. 

Let  us  see  who  really  were  the  parties  authorized  by 
the  statute  to  sell  to  the  commissioners?  They  are 
enumerated  in  section  8 : 

Seigniore,  bodies  odrporate,  guardiaiu,  tutors,  curators,  and 
trustees  whatsoever,  not  only  for  and  on  behalf  of  themselves,  their 
heirs,  successors  and  assigns,  but  also  for  and  on  behalf  of  those 
whom  they  represent,  whether  infants  (minor  children),  absentees, 
lunatics,  idiots,  femes  oouvert,  or  other  persons  otherwise  incapable 
of  contracting,  who  are  or  shall  be  possessed  of  or  interested  in  such 
lands,  real  property,  streams,  waters  and  water  courses,  as  aforesaid. 

We  find  here  a  large  number  of  persons  whose 
quality  of  legal  representatives  of  the  proprietors  would 
not  have  been  sufficient  in  law  to  enter  into  a  contract 
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1^^^      of  sale,  had  not  the  law,  in  the  public  interest,  author- 
Cbktbibb  ized  them  to  do  bo. 
Thk  QcEBjr.     The  question  then  arises,  are  there  other  persons,  be- 

— r  ,  sides  those  just  enumerated,  who  can  legally  convey 
a  property  pursuant  to  the  statute  ?  The  proprietor 
and  the  proprietor  only,  and  the  law  says  so  in 
the  most  positive  and  unequivocal  terms.  In 
the  following  section  it  is  there  stated:  "any  party 
who  might,  under  this  Act,  validly  convey  the  lands  or 
is  lawfully  in  possession  thereof  as  proprietor. ^^  The  first 
part  of  this  sentence  refers  evidently  to  those  who 
are  named  in  section  8,  and  the  latter  part  to  the 
proprietors  designated  by  the  following  words: 
"  those  who  are  lawfully  in  possession  as  proprietors^ 
Only  these  two  classes  of  persons  are  authorized  to 
give  a  title  to  the  commissioners.  Thus,  a  person 
who  has  only,  say  the  usufruct,  the  right  of 
dower,  who  is  a  tenant,  or  a  squatter,  could  not 
give  a  valid  conveyance,  and  all  contracts  entered 
into  with  them  by  the  commissioners,  affecting 
the  property,  would  be  absolutely  null  and  void,  and 
consequently  do  not  come  within  the  class  of  such  iiileB 
as  can  be  validly  confirmed  under  the  9th  section. 

It  must  be  borne  in  mind  that  this  statute  has  intro- 
duced exceptional  legislation,  and  must  therefore,  as  all 
laws  relating  to  the  expropriation  of  the  property  of  the 
subject,  be  rigorously  and  strictly  construed.  We  can- 
not extend  its  provisions,  even  if  it  were  in  the  public 
interest. 

In  this  instance,  if  it  is  reasonable  to  suppose  that 
the  commissioners  were  authorized  to  purchase  from 
the  lawful  proprietor,  or  from  those  who,  (altho'  they 
could  not  otherwise  legally  convey,)  were  authorized 
in  their  legal  ropresentative  quality  of  proprietor 
to  sell,  surely  it  is  impossible  to  go  so  far  as  to  contend 
that  this  statute  has  authorized  the  purchase  of  A^s 
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■ 

property  from  a  third   party,   which  would  be  the      1880 
case  if  the  Crown  had  the  right  to  acquire  the  property  CHByBna 
from  the  usvfruiliere.  «     JJ* 

''  Thb  Qcbbx. 

The  commissioners,  in  order  to  avail  themselves  of  — ;- 
the  benefit  of  that  statute,  must  have  purchased  from  "^*^''* 
some  x>^r6on  who  was  lawfully  in  possession  as  pro^ 
prietoTj  or  who  had  the  representative  character  of  the 
proprietor  such  as  curator,  tutor ^  &c.  Leamy  had  not 
any  such  representative  character,  and  he  was  not  the 
proprietbr. 

Nor  can  the  acquisition  made  from  Leamy  be  justi- 
fied or  validated  on  the  ground  that  the  real  owners, 
proprietors,  could  not  be  found,  for  the  statute  has 
made  provision  for  such  a  case  in  the  8th  section.  It 
provides  that  it  shall  be  the  duty  of  the  commissioners 
to  give  notice  in  the  ofiicial  (xazette,  and  in  two  distinct 
newspapers,  of  their  intention  to  cause  possession  to  be 
taken  of  the  necessary  land,  and  after  thirty  days  from 
the  publication  of  the  last  notice,  the  law  authorizes 
them  to  take  possession. 

The  commissioners  did  not  think  proper  to  adopt  this 
mode  of  acquiring  this  property,  but  they  purchased 
from  Leamy,  whom  they  knew  was  not  the  proprietor, 
as  is  clearly  established  by  the  writings  (which  will 
be  hereafter  mentioned)  of  Messrs.  Begley,  Secretary  of 
the  Board  of  Works ;  Coffin,  Merrill,  Sfc ,  writings  which 
informed  them  that  the  heirs  of  Philemon  Wright  Jr.^ 
whose  names  were  giren,  were  the  lawful  proprietors 
of  the  land  they  required.  Was  it  not  their  duty  to 
purchase  from  these  heirs ;  and  if  they  did  not  wish  to 
make  a  contract  with  them  because  Sally  Olmstead,  in 
virtue  of  her  dower,  or  A.  Leamy,  as  her  assignee  or  repre- 
sentative, was  still  in  possession  of  the  property,  could 
they  not  at  least  have  proceeded  against  them,  as  they 
might  and  were  bound  to  do  against  an  unknown  or 
absent  proprietor,  in  conformity  with  the  provision 
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1880      contained  in  section  8,  to  which  I  have  just  referred  ? 

Chbyribr  But,  no,  instead  of  doing  so,  they  thought  it  proper  to 
„,     J?-       enter  into  a  contract  with  a  person  whom  the  statute 
— --      did  not  authorize  to  sell. 

oumier,  .  j^  ^^  opinion,  therefore,  the  two  conveyances  above 
cited,  in  so  far  as  they  are  said  to  convey  more  than  usu- 
fructuary rights,  must  be  considered  void,  as  being 
execnted  contrary  to  the  provisions  of  the  statute  and 
conferring  no  right  on  Her  Majesty. 

These  two  conveyances  are  also  void  in  conseq Aence  of 
of  the  non-compliance  with  an  essential  formality  impos- 
ed by  the  statute,  the  affixing  of  the  seal  of  the  commis- 
sioner. This  objection,  at  first  sight,  may  seem  but  a 
technical  objection,  which  should  not  entail  such  a  grave 
consequences  as  the  avoidance  of  a  conveyance  which 
would  otherwise  be  valid.  The  statute  provides,  it  is 
true,  for  the  acquisition  of  property  by  deeds  in  authentic 
form,  but  it  does  not  relieve  the  commissioner  from  the 
obligation  of  affixing  his  seal  to  such  deeds ;  on  the  con- 
trary, it  declares  that  no  other  writing  or  document,  than 
those  bearing  such  seal,  shall  be  held  to  be  the  act  of  the 
said  Oommissioner.  The  provision  being  ^  no  other ^^  it 
cannot  be  denied  that  non-compliance  with  such  a  form- 
ality, when  it  is  enacted  by  statute,  will  invalidate  any 
document.  The  authorities  cited  hereafter  estab- 
lish this  point  beyond  doubt,  though  the  text  of  the 
law  ought  to  be  sufficient.  The  Commissioners  of  Public 
Works  were,  by  virtue  of  the  9  Tic,  c.  87,  constituted  a 
cori)oration,  which  could  only  make  a  contract  or  enter 
into  an  agreement  in  the  manner  prescribed  by  the  Act, 
to  wit :  by  a  writing  under  section  8,  and  by  affixing 
the  seal  of  the  chief  commissioner,  as  provided  in  sec. 
1*7,  the  latter  section  enacting,  as  I  have  before  stated, 
that  all  writings  and  documents  shall  be  signed  and 
sealed  by  the  chief  commissioner  and  countersigned 
by  the  secretary,  and  no  others  {writings  or  documents) 
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shall  be  held  to  be  the  acts  of  the  commissioners.    This      1S80 
formality  of  affixing  the  seal  of  the  chief  commissioner  Chbyusb 
not  having  been  complied  with  in  either  of  these  two  «^  ^' 
conveyances,  they  cannot,  for  this  reason  also,  be  held  to      — ^ 
be  the  acts  of  the  commissioners,  and  therefore  cannot    "™^^'^' 
have  any  validity  or  effect  under  that  statute. 

In  Marshall  Wood  vs.  The  Queen^  a  case  to  which  I  have 
before  referred,  decided  by  the  late  Chief  Justice  Richards 
in  the  Exchequer  Court,  the  Crown,  by  demurrer  to  a 
petition  of  right  claiming  value  of  work  done  for  and 
accepted  by  the  Department  of  Public  Works,  averred : 
that  by  the  express  terms  of  the  7  sec.  81  Vic.^  c.  12, 
(D.)  any  such  contract  or  agreement  must  have  been 
signed  and  sealed  by  the  Minister  of  Public  Works,  and 
charged  that  no  such  contract  was  in  fact  signed  and 
sealed ;  and  it  was  held  that  the  words  in  the  7  sect, 
of  the  Public  Works  Act,  (which  is  a  re-enactment  of 
sec.  It  of  9  Vic.,  c.  8Y,  relating  to  Public  Works,)  "  no 
contract  shall  be  binding  on  the  Department  unless 
signed  and  sealed  by  the  Minister  or  his  Deputy,"  must 
be  considered  imperative. 

We  now  come  to  the  fifth  plea  or  exception,  in  which 
the  Crown  invokes  the  judgment  of  confirmation,  dated 
8rd  July,  1856,  pronounced  by  the  Superior  Court  at 
Aylmer,  confirming  the  deed  of  sale  by  Leamy  and  his 
wife  above  cited,  7th  May,  1855,  No.  1082.  The  statute 
provides  the  mode  to  obtain  the  ratification  of  deeds  of 
acquisition  made  by  the  commissioners  pursuant  to 
the  statute,  and  says  proceedings  shall  be  had  for  con- 
firmation  "  of  such  title  in  like  manner  as  in  other  cases 
of  confirmation  of  title.*'  The  prothonotary  is  bound  in 
the  notice  to  be  given  to  the  interested  parties  to  state 
that  the  demand  for  confirmation  is  made  in  virtue  of 
the  statute  9  Fic,  c.  87.  It  also  enacts  that  "  the  judg* 
ment  of  confirmation  shall  for  ever  bar  all  claims  to  the 
lands  or  any  part  thereof  (including  dower  not  yet  open,) 
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1880      as.  well  as  all  hypothecs  and  incumbrances  ni>on  the 


Chbtsisb  same." 


Th  QuEKir  ^^^®  disjwsition  of  the  law  is  exceptional,  and  is  a 
— 7-  derogation  to  the  laws  in  force,  which  would  only  hare 
ournipr,  .  p^j.^^^  ^j^^  hypothecs  and  incumbrances  on  the  real  es- 
tate, but  would  not  hare  barred  any  rights  of  the  law- 
ful proprietor,  who  would  still,  notwithstanding  the 
ratification,  have  been  at  liberty  to  claim  them.  But  it 
can  be  easily  understood  that  the  Government,  being 
desirous  of  purchasing  real  estate  for  the  public  in- 
terest, and  Jn  order  to  build  public  works,  would  wish 
to  become  the  absolute  owner,  so  that  they  might  not  be 
exposed  to  be  ejected.  This  is  what  appears  to  me  to 
have  been  done  by  the  statute,  but  at  the  same  time  the 
proprietary  rights  of  the  subject  have  been  respected. 
It  was  no  doubt  for  the  purjwse  of  vesting  in  the  com- 
missioners an  absolute  title  that  the  statute  provided 
that  they  should  contract  with  the  i)erson  lawfuVy  in 
possession  as  proprietor^  imposing  on  them  the  duty  of 
finding  the  true  owner.  If  they  do  not  purchase  from 
him,  it  must  be  from  the  tutor,  curator  or  other  person 
having  the  legal  quality  of  representing  him,  or  they 
must  adopt  the  special  mode  of  proceeding  provided  for 
when  the  proprietor  is  not  known  or  a  non-resident. 

The  declaration  that  the  judgment  shall  bar  all  claims 
to  the  lands  cannot  afiect  the  proprietor ;  it  does  not  say  he 
shall  forfeit  his  rights,  if  he  does  not  pray  to  have  them 
recognized  by  opposition,  as  the  law  supposes  that 
these  rights  have  been  acquired,  and  that  the  proprietor 
sold  all  his  interest  before  a  judgment  for  confirmation 
can  be  asked  for  on  behalf  of  the  Grown.  Therefore, 
if  it  is  not  the  proprietor  who  has  made  the  conveyance 
as  provided  for  in  the  statute,  then  the  confirmation 
cannot  bar  his  rights  without  contravening  the  prov- 
ision which  imposes  on  the  commissioners  the  duty 
of  purchasing  from  him.    The  statute  itself  protects 
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him  from  such  an  effect  of  a  judgment  of  confirmation.      1^^ 
In  snch  a  case  the  confirmation  does  not  affect  his  Cuetrisb 
proprietary  rights  any  more  than  if  the  property  had  j^  qVbkk. 
not  been  purchased  by  the  Crown.    The  forfeiture  of      — ^^ 

all  rights  of  proi)erty  here  mentioned  has  only  refer-      ' '  * 

ence  to  the  proprietary  rights  of  those  persons  who  did 
not  convey  themselves,  but  who  sold  by  their  represen- 
tatives authorized  by  the  statute,  viz. :  tutors,  cura- 
tors, &c.,  or  to  an  unknown  proprietor,  when  the 
statutory  provisions  in  his  favor  have  been  complied 
with. 

Since  the  statute  imposed  on  the  commissioners  the 
duty  of  taking  a  deed  from  the  person  lawfully  in  posses- 
sion as  proprietor,  the  law  cannot  have  intended  to  con- 
firm a  title  deed  taken  from  the  proprietor's  neighbour. 
It  would  [be  a  spoliation  which  was  never  intended, 
and  which  was  not  enacted.  The  confirmation  of  a 
title  deed  under  the  civil  law  does  not  bar  the  claims 
of  the  proprietor  (1). 

Then  is  the  title  of  the  Crown,  not  having  been 
taken  in  conformity  with  the  statute,  a  valid  title,  in 
virtue  of  the  right  of  the  Crown  to  purchase  indepen- 
dently of  the  statute  ?  In  my  opinion,  it  would  have 
been  necessary  for  the  person  acting  for  the  Crown  to 
show  he  has  been  specially  authorized,  but  then  the 
title  of  the  Crown  would  not  be  a  title  taken  under 
the  authority  of  ch.  87,  9  Vic.,  and  therefore  could  not 
bar  the  claims  of  proprietors,  nor  would  the  ratification 
of  such  a  title  bar  the  proprietors'  claims  (2).  It  is 
unnecessary  to  say  more  on  this  point,  as  the  Crown 
has  entirely  relied  on  the  statutory  title. 

The  title  deed  being  null  and  void, — ^first,  because  it 
was  not  obtained  from  the  person  lawfully  in  posses-' 
sion  as  proprietor;  secondly,  because  it  is  not  in 
the  form  required  by  the  statute,  viz. :    not  having 

(1)  C.  C.  Art.  208],  sub.  7.  (2)  See  C.C.  Art  2081. 
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1880      affixed  to  it  the  seal  of  the  commissioner ;    thirdly, 

Cqeyribb  because  it  was  in  fact  a  purchase  with  notice  of  the  pro* 

iQ^Q^^j^^prietary  nghis  oi  third  parties — ;  the  confirmation  of 

— ;-      such  a  title  (not  being  such  a  title  as  provided  by  the 

'  '  Act),  cannot  afiect,  in  any  way,  the  rights  of  the  heirs 

of  Philemon  Wright  Jr. 

When  a  law  is  passed  which  is  derogatory  to 
the  law  in  force,  and  has  the  effect  of  depriving 
a  subject  of  his  property,  a  strict  compliance 
with  all  the  provisions  of  the  statute  is  an  absolute 
necessity.  It  is  a  well  known  rule  of  law  which  it 
is  not  necessary  to  support  by  authority,  and  which 
this  Court  has  applied  in  the  case  of  Nicholls  v.  Cum- 
viings  (1).  If  there  be  any  need  of  authority  I  cannot  find 
any  more  applicable  to  this  case,  or  words  more  ap- 
propriate  than  those  made  use  of  in  that  case  by  the  Hon. 
Mr.  Justice  Ritchie^  now  Chief  Justice  of  this  Court. 
These  words,  I  should  also  add,  have  been  cited  approv- 
ingly by  Mr.  Justice  Gwynne  in  another  case  before 
this  Court  of  McKay  v.  Chrysler  (2.)  They  are  as 
follows : — 

"  When  a  statute  derogates  from  a  common  law 
right  and  divests  a  party  of  his  property^  or  imposes 
a  burthen  on  him,  every  provision  of  the  statute  bene- 
ficial to  the  party  must  be  observed.  Therefore,  it  has 
been  often  held  that  acts  which  impose  a  charge  or  a 
duty  upon  the  subject  must  be  construed  strictly,  and 
I  think  it  is  equally  clear  that  no  provisions  for  the  benefit 
or  protection  of  the  subject  can  be  ignored  or  rejected^ 
And  again,  at  p.  427,  Mr.  Justice  Strong  says :  ^*  it  needs 
no  reference  to  specific  authorities  to  authorize  the 
proi)osition,  that  in  all  cases  of  interference  with 
private  rights  of  property  in  order  to  sub-serve 
public  interests,  the  authority  conferred  by  the 
Sovereign  (here  the  Legislature)  must  be  pursued  with 

(1)  1  Can*  8.  a  B.  422.  (2)  3  Can.  S.C.  R.  436. 
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the  utmost  exactitade  as  regards  the  compliance  with      ^^^ 
all  pre-reqnisites  introduced  far  the  benefit  of  parlies  Chbyribb 
whose  rights  are  to  be  affected. "  ,j^  Qubbst. 

I  will  now  take  up  the  pleas  of  prescription  invoked      — ^ 

by  the  Crown.    The  first  is  that  of  thirty  years.    The      ' 

first  point  to  be  discussed  is  whether  the  Crown  can 
plead  prescription.  It  is  not  important  to  know  what 
opinion  prevailed  on  this  point  before  the  publication 
of  the  Civil  Code,  but  I  will  here  state,  contrary  to  the 
opinion  expressed  by  the  learned  counsel  for  the  Crown, 
that  there  can  be  found  no  judicial  decision  in  the  Pro- 
vince of  Quebec  recognizing  the  right  in  the  Crown  to 
plead  prescription.  The  case  of  Laporle  v.  Principal 
Officers  of  Artillery  (1),  does  not  support  this  allegation. 
However,  the  Code  has  since  settled  the  difficulty  by 
enacting  under  art.  2211 :  "  The  Crown  may  avail  itself 
of  prescription." 

By  giving  to  the  Crown  the  right  of  availing  itself 
of  the  plea  of  prescription,  it  necessarily  follows  that 
the  Crown,  as  between  subject  and  subject,  can  be 
allowed  to  do  so  only  on  the  ordinary  conditions  im- 
posed by  law  on  a  subject  who  wants  to  avail  himself 
of  the  advantages  of  prescription.  There  is  no  exemf)- 
tion  of  any  of  the  conditions  in  favor  of  the  Crown,  and 
these  are,  for  the  purposes  of  the  prescription  of  80  years, 
a  continuous,  and  uninterrupted,  peaceable,  public,  un- 
equivocal possession,  and  as  proprietor.  All  these  ele- 
ments are  essential. 

In  the  present  case  this  prescription  would  only  be 
available  with  respect  to  the  property  acquired  on  the 
12th  September,  1849,  from  Sarah  Olmstead  and  Ntcholas 
Sparks^  her  husband,  if  the  Crown  were  allowed  to  join 
to  its  possession  that  of  its  vendors.  From  the  date 
of  this  deed  till  the  date  of  fiat  on  the  present  i>etitioil 
of  right,  the  Crown  has  only  possessed  this  property  27 

(1}  71^  as.  489. 


S6  StTPREitB  COUftT  OP  CANADA.    [VOL.  IV. 

1880      years.    In  order  to  complete  this  prescription  it  would 
Chbvrike  be  necessary  for  it   to  join  Mrs.    Sparks*  possession, 

Tub  QcEEx.  P^^^^®^  ^^^  latter,   under  her  title  and  possession, 

— ;-      could  prescribe. 

'  '     I  have  before  stated  that  Mrs.  Sparks  had  only  the 

title  which  her  dower  gave  to  the  possession  of  these 
159  acres,  part  of  which  she  sold  by  deed  of  the  12th 
September,  1849.  She  could  not  claim  that  property 
under  any  other  title.  Her  possession  must  be  in  ac- 
cordance with  her  title,  which  was  in  virtue  of  her 
dower,  and  this  necessarily  is  a  precarious  title.  The  deed 
of  sale  U}Leami/,  dated  7th  May,  1852,  contains  a  formal 
declaration  by  Mrs.  Salli/  Olmstead,  that  she  had  posses- 
sion of  this  property  in  virtue  of  her  dower,  and  she  then 
only  sold  such  rights  as  she  had  in  virtue  of  her  dower. 
The  other  deed  of  the  29th  Sept.,  1853,  does  not  contain 
this  admission.  In  this  deed  she  sells  all  her  rights  in  the 
property.  In  any  event  the  admission  in  the  first  deed  is 
evidence  against  her,  and  she  could  not,  unless  by  prov- 
ing it  was  an  error,  retract  a  declaration  so  made  in  con- 
formity with  her  title.  We  must  here  apply  the  principle 
of  law  thus  stated  by  Dunod :  "  Celui  qui  a  un  titre  est 
presume  poss6der  en  vertu  de  ce  titre — ad  primordium 
tituli  posterior  refertur  eventus  (1.)"  It  is  this  funda- 
mental princix)le  which  prohibits  the  usufruct  and  the 
tenant  to  secure  a  title  by  prescription  of  the  property 
he  holds  as  such,  and  that  even  by  lengthy  pos- 
session.   See  also  Merlin  (2) : 

Comxne  chacun  est  pr6siim6  possSder  en  vertu  d'un  titre,  on  doit 
dans  le  doute,  expliquer  la  possession  par  le  titre  qui  existe  et  la  re- 
duire  &  ces  termes ;  consequemment,  si  ce  titre  est  infecte  d'un  vice 
capable  d'empecher  la  prescription,  c^est-^-dire  sUl  est  inhabile  IL 
transferer  la  propri6t^,  c'est  indubitable  que  la  possession  mdme  la 
plus  longue  sera  sans  effet. 

The  possession  of  Mrs.  Sparks^  being  derived  from  a 
precarious  title,  in  virtue   of  her  dower,  was  want- 

(2)  Bep.  de  Juris.  Verba  ''Prescription." 
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iQg  one  of  the    essential    conditions,  viz. :    "  a  pos-      ^^^ 
session  unequivocal,  and  as  proprietor.^*    In  order  that  Chbtbiiib 
the  Gk>yernment  might  avail  themselves  of  this  i>os8es-  rj^^  nlnsEsr. 
sion,  they  would  have  had  to  prove  that  there  has  been      — 7- 

interversion  of  her  title,  that  instead  of  possessing  under      ' 

precarious  title,  she  held,  as  proprietor,  or  produce  a  deed 
by  which  Mrs.  Sparks  acquired  the  absolute  ownership  of 
the  immovable  property  of  which  she  could  only  claim 
the  usufruct.  There  is  no  evidence  that  she  ever  pos- 
sessed this  property  otherwise  than  in  conformity  with 
her  title  of  douairiire^  and  there  has  been  no  deed  pro- 
duced which  shows  that  she  acquired  the  property  sub- 
jected to  the  doWer. 

From  the  above  statement  of  facts,  it  is  clear  that  the 
Crown  has  not  possessed,  either  in  its  own  name,  or 
by  joining  with  Mrs.  Sparks'  possession,  as  proprietor 
during  thirty  years,  that  portion  of  the  169  acres  of 
land  which  was  acquired  by  the  deed  of  the  12th  Sep- 
tember,  1849,  and  consequently  that  plea  of  80  years 
prescription  cannot  be  maintained. 

Then  can  the  Grown  be  said  to  have  acquired  a  title 
by  10  years  prescription  ? 

The  plea  is  as  follows : — 

"  Thai  for  more  than  ten  years  before  the  fyling  of  said 
petition,  Her  Majesty  the  Queen  and  her  auteurs^  had 
been  in  the  possession,  use  and  occupation  of  the  land 
in  said  petition  mentioned,  of  which  the  said  petitioner 
prays  to  be  declared  proprietor,  peaceably,  openly,  un- 
interruptedly, in  good  faith  and  with  good  and  sufflcient 
title,  and  Her  Majesty  thereby  became,  and  was,  and  is 
owner  and  proprietor,  and  in  possesion  of  said  land, 
and  was  and  is  entitled  to  be  maintained  in  possession 
thereof;  and  the  said  petition  of  the  said  Petitioner,  by 
reason  of  the  premises,  ought  to  be  dismissed  with  costs." 

At  the  dato  of  the  execution  of  these  conveyances  the 

10  years  prescription  was  then  governed  by  art.  13  of 

7 
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1880      the  Custom  of  Paris,  which  differs  from  the  article  in 

Cbbybibb  the  Civil  Code  only  in  as  much  as  the  latter  has  made 

The  Queen  *^®  term  of  10  years  applicahle  to  absentees  as  well  as 

— ;-      to  persons  present.    The  Art.  first  relied  on  by  respon- 

'  'dent  is  Art.  2206  which  enacts  : 

Subsequent  purchasers  in  good  faith,  under  a  translatory  title  in 
good  faith,  derived  either  from  a  precarious  or  subordinate  possessor 
or  from  any  other  person,  may  prescribe  by  ten  years  against  the 
proprietor  during  such  subordinate  or  precarious  holding. 

By  giving  the  term  of  ten  years  as  new  law,  the 
Code  virtually  asserts  that  the  prescription  often  years 
did  not  in  the  case  in  question  exist  under  the  old  law, 
which,  as  we  have  already  seen,  required  thirty  years. 

Merlin,  when  discussing  the  question  of  the  inter- 
version  of  titles,  refers  to  only  two  decisions,  the  one 
of  the  16th  March,  1 692,  and  the  other  of  the  5th  April, 
1746,  which  maintained  the  plea  of  prescription  of 
thirt$f  years  of  a  person  who  had  purchased  from  a  pre- 
carious possessor.  The  prescription  invoked  here,  hav- 
ing commenced  to  run  before  the  promulgation  of  the 
Civil  Code,  must  be  governed  by  the  former  laws,  and, 
therefore,  in  my  opinion,  the  only  available  prescrip- 
tion was  that  of  SO  years,  and  not  that  of  ten  years. 

But  then  art.  2251  is  also  relied  on  and  it  enacts : 

He  who  acquires  a  corporal  immovable  in  good  faith,  under  a 
translatory  title,  prescribes  the  ownership  thereof  and  liberates  him- 
self from  the  servitudes,  charges  and  impositions  upon  it  by  an 
effective  possession  in  virtue  of  such  title  during  ten  years. 

It  is  clear  that  under  either  of  these  articles,  if  a  sub* 
ject  desires  to  avail  himself  of  this  prescription,  he 
must  have  acquired  under  a  translatory  title,  and 
in  good  faith.  The  expression  Juste  titre,  which  is 
to  be  found  in  the  Custom  of  Paris,  has  the  same 
meaning  as  translatory  title  which  is  made  use  of  in 
the  Code.    Another   condition,  says  Pothier  (1) :  "  // 

(I)  Prescription  No.  84* 
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faut  que  ce  litre  soit  valable'^    Thus  we  find,  as  some      ^^^ 
of  the  necessary  conditions  to  prescribe,  the  three  fol-  CuErBiBR 
lowing :   iranslatary  title^  valid  title^  good  faith.    Do  f^^^  quebx 
we    find    these  conditions    in    the    present   case?      — :- 
I  have  above  shown  by  what  mode  the  commission-      — ~ ' '  * 
ers  had  the  right  of  acquiring  property. 

Now,  can  it  be  said  that  the  conveyance  dated  7th 
May,  1865,  by  which  the  Government  claim  to  have 
acquired  another  and  the  larger  portion  of  this  property, 
is  on  its  face  a  translatory  title  of  property  ?  Is  it  not 
rather  a  sale  by  Leamy  and  his  wife  of  whatever  rights 
or  claims  they  had  on  the  real  estate  of  which  the  Q-ov- 
emment  were  in  possession  for  several  years  without 
a  title.  In  order  to  correctly  ascertain  the  true  character 
of  this  conveyance,  it  is  necessary  to  give  the  following 
important  extracts : 

Whereas  the  said  Commissioners  of  Public  Works  have  deemed 
it  necessary  to  acquire  for  public  purposes  certain  pieces  or  parcels 
of  lands,  situate  in  the  aforesaid  township  of  HmU  which  the  said 
Andrew  Ltamy^  and  his  said  wife  claim  to  be  theirs. 

Now,  therefore,  these  presents  and  we  the  said  notaries  witness 
that  the  said  Andrew  Leamy  and  his  said  wife,  have  sold,  assigned, 
transferred,  conveyed  and  made  over,  and  by  these  presents  do  sell, 
assign,  transfer,  convey  and  make  over,  with  promise  of  warranty, 
agunst  all  debts,  dowers,  mortgages,  claims,  and  demands 
generally  whatsoever,  wito  Her  Majesty,  ike,  Ac,  accepting  hereof 
by  and  through  the  said  Commissioners  of  Public  Works,  all  and 
every  the  pieces  and  parcels  of  land  and  water,  hereinafter  described 
as  follows  :  (Follows  the  description.) 

To  have  and  to  hold  the  aforesaid  sold  pieces  or  parcels  of  land 
and  water,  fint^  secondly  and  thirdly  described,  imto  Her  said 
Migesty,  Ac,  Ac,  from  henceforth  and  forever.  (Consideration, 
$1,404.16.) 

And  in  oonaideration  of  the  foregoing  promises,  the  said  Andrew 
Leamy  and  his  said  wife,  have  and  by  these  presents  do  transfer  and 
set  over  to  Her  said  Majesty  Ac,  all  and  every  right,  title,  in- 
terest, claims  or  demand  which  they  or  either  of  them  now  have  or 
ever  had  in  or  to  the  said  above  described  and  sold  premises  hereby 
fully  divesting  themselves  thereof  m  favour  of  Her  said  Mf^esty.     ^ 

»i  *  


FournieryJ. 
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^^y  These  extracts  clearly  prove  that  the  sale  was  not 
Chbyribb  executed  by  Leamy  and  his  wife  as  proprietors.  This 
Thb  Qunx.  ^^^  cannot  be  said  to  contain  one  single  expression  from 
which  it  could  be  inferred  that  they  were  proprietors. 
They  seem  to  have  purposely  omitted  to  assume  that 
quality,  and  also  to  have  prudently  abstained  from 
giving  any  information  of  their  title  to  the  properties 
they  purported  to  sell  or  even  to  refer  to  it.  They  only 
sell  their  ''  claim,"  and  *'  and  all  and  every  right,  titles, 
interests,  claims  or  demands."  This  naturally  brings 
up  the  question  of  what  consist  these  "  claims  and 
rights "  conveyed  and  sold  to  the  Government.  In 
order  to  get  a  proper  answer  to  this  question  it  is  neces- 
sary to  refer  to  Leamy  and  his  wife's  title  deed.  We 
find,  that  by  deed  of  7th  December,  1852,  which  I  have 
before  cited,  Leamy  and  his  wife  acquired  the  usufruc- 
tuary interest  of  SaUy  Olmstead  over  this  property. 

But,  independently  of  this,  it  will  be  seen  that  the 
Government,  in  their  own  deed  of  the  7th  May,  1855, 
(numbered  1032  by  the  notary),  and  the  references  there- 
in to  another  deed,  executed  between  the  same  parties, 
and  numbered  1081  by  the  notary,  were  duly  notified 
and  informed  of  what  rights  and  interests  Leamy  and 
his  author  Mrs.  Sparks  i>ossessed,  or  at  least  placed  in 
the  position  of  obtaining  exact  information  on  the 
subject. 

In  describing  the  first  lot  sold,  reference  is  made  in  the 
following  words  to  a  plan  annexed  to  the  deed  No. 
1031,— in  order  to  give  a  more  complete  description  of 
the  lot : 

On  the  plan  number  two,  annexed  to  a  certain  deed  of  sale  en* 
tered  into  between  the  said  parties  bearing  even  date  with  these 
presents  and  executed  before  the  said  notarieS|  as  upon  r^erenoe 
which  will  more  fblly  and  largely  appear. 

In  the  description  of  lot  No.  8,  in  the  same  deed,  th 
rights  of  the  heirs  of  P.  Wright  and  of  their  motheri 
Mrs.  SparkSf  are  thus  referred  to : 
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UniQ  mteneoied  hj  th«  boondarj  linaybetfTBeu  the  share  allotted      1880 
to  WtllingUm  Wright^  in  the  partage  amongst  the  heirs  of  the  late  ^  "^"'^ 
Philemon  Wright  Junior ,  according  to  the  sketch  or  plan  of  the  said         ^^ 
partage,  made  by  Anthony  Swalwell,  Deputy  Provincial  Surveyor,  Taa  Quviv. 
and  the  share  allotted  by  the  said  partage  and  according  to  the  said  ^    ^^    - 
^lukioSaUg  Olmtttad,  widow  of  the  late  Pkammm  Wright  Jumior,  •■  ^'"^^^' 
will  appear  by  the  first  mentioned  plan,  number  twoii 

This  plan  is  also  annexed  to  the  deed  of  sale,  altho* 
a  reference  is  specially  made  to  the  plan  annexed  to  the 
deed  of  sale  No.  108  i»  the  only  reason  no  donbt  being 
thai  this  last  deed  contained  complete  and  fiill  infor- 
mation respecting  the  division  which  took  place  be* 
tween  the  heirs  of  P.  WrighL 

Then  in  the  deed  No.  1081,  we  find  the  following 
statement,  which,  as  being  referred  to  in  the  deed  No. 
1082.  mnst  be  read  as  embodied  in  it  It  is  to  be  fonnd 
in  the  description  of  the  second  lot : 

So  much  of  the  said  strip  as  is  oomprised  in  thai  share  of  the 
estate  of  the  late  Phiiemon  Wright  Junior,  allotted  by  a  partage  or 
division  thereof,  made  between  his  heirs  and  SoMOtma  Wright,  wife 
of  one  Jame$  Parie^  and  the  other  options,  so  much  of  the  said 
strips  as  is  comprised  in  that  part  allotted  in  the  partage  to  Siillg 
Olnutead,  widow  of  the  said  kte  Philemon  Wright  Junior,  and  the 
eaidpartrnge  or  dMHons  being  r^reeemied  and  ehomn  bg  a  eketeh  or 
plan  thereof,  made  for  the  $aid  heire  6y  one  Anihong  Swalioell^ 
Depuig  Provineial  Surveyor » 

In  this  deed  it  is  stated  that  the  arbitrators,  to  whom 
certain  matters  in  dispute  had  been  referred  by  the  deed 
of  the  24th  April,  1854,  to  which  I  will  refer  later  on, 
having  delivered  their  award,  the  payment  of  a  sum 
of  ^18.  0.  6  has  been  made  to  Leamp  for  the  tat  and 
occupation  for  several  years  by  the  Grown  of  the  prop* 
erty  in  question.  This  deed  as  well  as  the  arbitrator's 
award  was  to  be  considered  as  annulled,  '*  so  fieff  as  they 
may  be  by  these  presents  in  part  fulfilled." 

A.  copy  of  SwalwelCs  plan,  by  which  the  division  of 
the  Wright  estate  was  made,  is  annexed  to  this  deed,  as 
well  as  to  the  deed  No.  1082. 
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1880  The  Crown  thus  had  ample  notice^  at  the  time  of  the 

Cbkvrieb  purchase,  of  the  precarious  rights  of  the  vendor, '  and 

The  Qubbx.  **  *'^®  same  time  was  duly  notified  of  the  proprietary 

— T      rights  of  the  heirs  of  P.  Wright, 

'  *     Thus  we  find,  in  the  expressions  used  in  the  title  deed 

of  the  Crown  and  by  the  references  therein  to  Leamp's 
rights,  that  the  Crown  evidently  purchased  nothing 
more  than  a  precarious  title,  and,  knowing  that  the  sale 
was  of  an  usufructuary  right  over  certain  property,  no 
doubt  paid  a  price  estimated  at  the  value  of  such 
usvfrucL 

Now,  in  my  opinion,  the  Crown  has  not  a  translatory 
title  of  this  property,  because  the  Crown  has  only  pur- 
chased, as  I  have  just  stated,  Z^arn^ '5  ^^ claims'^  and 
nothing  more,  which  consisted  in  the  usufruct  pur- 
chased from  Mrs.  Sparks.  We  may  also  infer  that  the 
reason  why  Leamy  would  only  sell  his  "  claims  "  was 
because  he  knew  perfectly  what  they  were.  He  was 
but  a  precarious  owner. 

It  has  also  been  said,that  before  executing  a  deed  to  the 
G-ovemment  Leamy  took  from  Mrs.  Sparks  another  deed, 
in  which  she  transfers  to  him  all  her  rights  and  interest 
and  omits  to  say  they  consisted  in  nothing  more  than  the 
usufruct  in  lieu*  of  her  dower.  But  this  conveyance, 
made  without  any  guarantee,  clearly  puts  Leamy  in  bad 
failhf  and  cannot  give  him  more  rights  over  the  property 
than  he  had  under  the  previous  deed.  The  interversion 
of  his  title,  from  that  of  a  precarious  owner  into  one  of 
an  absolute  owner  from  the  same  vendor,  can-only  give 
him  the  right  of  prescribing  by  30  years,  in  order  to 
purge  the  defect  in  his  title.  Not  being  proprietor,  he 
could  only  (rive  to  the  Crown  a  title  sufficient  to  pre- 
scribe by  1 0  years,  by  declaring  in  the  deed  that  he  was 
proprietor,  and  under  such  circumstances  as  would  have 
justified  the  Crown  in  believing  him.  The  following 
authority  is  in  point : 
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Von  eniend  par  d^tenteurs  pr§caires  ceuz  qui  poss^dent  en  verta        1880 

d*une  oonTeniioiii  ou  d*un  titrejpor  lequel  iU  rec(mnaisaent  le  droit  /wl^-^ 

dautrui  (I).  v. 

•  •  •  •  •  THiQunx. 

Mais  pour  qu'iin  aete  de  venU  fut  par  un  d£tent€ur  pricaire^  puisge  Yq^o^^t  J. 
servir  de  base  k  tme  possession  utile  au  profit  de  Pacqudreur  il  faut       ...» 
que  la  vente  aii  k\Jk  faite  a  Utre  de  propriiiaire^  et  qu'elle  ne  aoit  en- 
tach^e  fit  de  dol  ni  de  fraude  (2). 

The  plea  put  forward  by  the  Crown  is  that  the  Crown 
got  9k  just  title,  juste  tttre,  by  the  deed  of  the  7  May,  1855, 
but  how  can  it  be  said  the  Crown  purchased  the  fee 
simple,  when  by  the  deed  itself  it  appears  Leamy  sold 
only  his  "claims,"  which  were  those  of  an  nsufmctuary 
and  precarious  owner,  as  was  shown  by  the  referance 
in  the  deed  to  the  division  made  by  Swalwell  of  the 
property  belonging  to  the  estate  of  P.  Wright.  To 
these  "  claims  "  are  reduced  the  rights  of  the  Crown  in 
this  proi>erty,  yiz, :  to  the  usufruct  which  Leamy  had 
purchased  from  Mrs.  Sparks  and  which  he  sold  to  the 
GK)Yemment.  It  is  also  in  evidence  that  the  Crown  has 
had  the  use  and  occupation  of  this  property  for  a  period 
of  seventeen  years  since  the  24  April,  1854,  to  the  death 
of  Mrs.  Sparks,  9  Oct.,  1871,  which  put  an  end  to  the 
usufruct.  On  this  last  date  was  oi>ened  the  right  of  the 
heirs  to  claim  possession  of  the  proi>erty  subjected  to  the  . 
dower.  The  use  and  occupation  for  such  a  long  period 
was  likely  a  fair  value  for  the  price  paid,  and  in  fact  was 
all  that  the  G-ovemment  bought. 

Another  objection  to  this  prescription  is  that  the  deed 
of  5  May,  1855,  is  not  the  real  title  deed  of  the  Crown 
to  this  property.  When  the  Crown  obtained  the  convey- 
ance of  the  7  May,  1855,  they  had  already  been  in  pos- 
session of  the  property  they  were  buying  over  one 
year.  By  deed,  of  sale  dated  24  April,  1854,  (Exhibit 
89)  Leamy  et  uz.  had  already  bargained  and  sold  these 

(1)  Rep.  Gen.  du  Jour,  du  FaL       (2)  Ibid,  au  No.  349, 
Fo.  PreBcri|«tion  No.  313. 
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1880      same  lots  to  the  CommiBsioners  of  Public  "Works,  Chabot 

Che^ieb  and  Killalp^  represented  by  the  late  Col.  Ougy,  as  well 

The  Quebh  ®®  another  lot  which  was  not  included  in  the  sale  of 

— 7-      1855.    By  comparing  these  two  deeds  carefully,  it  will 

'  *  be  seen  that  the  sale  was  not  only  of  the  same  lots,  but 

it  is  made  in  exactly  the  same  language.  In  both  deeds 
Leamy  et  ux.  only  sell  "certain  pieces  or  parcels  of 
land  which  they  claim  to  be  theirs  "  as  well  as  **  all  and 
every  right,  title  and  interest,  claim  or  demand."  And 
even  in  this  deed  the  Q-ovemment  make  the  following 
important  declaration,  **  that  they  were  at  that  time  in 
possession  of  the  property. ^^ 

A  remarkable  feature  to  be  noticed,  and  one  which  is 
important  when  the  Grown  relies  on  the  prescription 
of  ten  years,  is  that  by  this  deed  the  Crown  thought 
proper  to  take  security  in  order  to  guard  itself  against 
the  invalidity  of  Leamy' s  title.  The  provision  is  thus 
worded : 

And  whereas  difficulties  or  doubts  may  arise  as  to  the  validity  of 
title  of  the  said  Andrew  Leamy f  and  his  said  wife  with  regard  to  the 
aforesaid  four  pieces  or  parcels  of  land,  and  it  is  necessary  that 
security  (caution)  shall  be  given  to  Her  said  Mcyesty  the  Queen, 
therefore  to  these  presents,  personally  came,  intervened  and  was 
present  James  Leamy,  also  residing  in  Bytown,  aforesaid,  hotel- 
keeper,  who  after  having  had  reading  and  taken  ccymmunication  of 
the  foregoing  premises  did,  and  doth  hereby  voluntarily  become  the 
security  {eaution)  for  and  on  behalf  of  the  saad  Andrew  Leamy  and 
his  said  wife,  and  doth  hereby  bind  himself  conjointly  with  the  said 
Andrew  Leamy  and  said  wife,  to  the  due  performance  of  all  the 
obligations  which  the  said  Andrew  Leamy  and  his  said  wife  have 
entered  into  aforesaid,  and  this  in  same  manner  as  if  he  was  the 
principal  or  principal  oblig4  to  these  presents. 

The  doubt  as  to  the  validity  of  the  vendor's  title  could 
not  be  more  forcibly  or  more  precisely  stated.  Then,  can 
a  title  taken  under  such  drcumstances  be  a  title  such 
as  meet  the  requirements  contained  in  Art.  2251  of  our 
Civil  Code  in  order  to  prescribe  ? 

Another  objection  is,  that  the  title  which  the  Crown 
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got  is  not  translatory,  becAiiBe  there  has  not  been  a      ^^^ 


strict  compliance  with  the  provisions  of  the  statute  CBimm 
I  have  indicated  that  a  contract  in  order  to  q^,  q„^^ 
be  valid,  valable^  must  be  signed  by  the  conunis-  — ;- 
sioner,  countersigned  by  the  Secretary  of  the  Public  ... ' 
Works,  and  that  the  seal  of  the  chief  commissioner 
must  be  affixed.  The  statute  declares  that  any  writing 
or  document  made  otherwise  shall  not  be  deemed 
to  be  the  act  of  the  commissioners.  Nor  can  I  see  any« 
thing  in  the  statute  which  dispenses  the  Crown  from 
conforming  itself  to  the  provisions  of  the  17th  sec., 
because  the  writing  would  be  passed  before  a  notary. 
Other  noLarial  deeds  fyled  in  the  case  were  signed  and 
sealed  by  the  commissioner.  The  seal  is  evidence,  no 
doubt,  that  the  party  signs  in  his  official  capacity,  and 
the  &ct  that  the  deed  is  passed  before  notaries  instead  of 
in  the  presence  of  witnesses  does  not  authorize  me  to 
put  two  constructions  on  the  17th  sec.,  viz. :  when  the 
writing  is  made  before  witnesses,  the  seal  is  necessary, 
but  when  before  notaries,  the  seal  is  not  necessary.  Cor- 
porations, when  parties  to  a  notarial  deed,  are  obliged  to 
affix  their  corporate  seal,  as  well  as  when  they  sign 
documents  passed  simply  before  witnesses.  And  as  a 
matter  of  fact  the  corporations  of  Quebec  and  MatUreal 
have  always  affixed  their  seal  to  notarial  deeds.  Now 
the  conveyances  in  question  do  not  contain  the  seal  of 
the  chief  commissioner,  and  for  this  reason  are  void. 
There  is  no  need  of  citing  further  authorities  on  this 
point.    The  following  are  sufficient : — 

When  the  statute  under  which  a  corporation  acts  restricts  the  ac- 
tion to  a  particular  mode,  none  of  the  agents  through  whom  the 
corporation  acts  can  bind  it  in  any  other  than  the  mode  prescribed 

(1)- 

When  a  legislative  power,  from  which  a  corporation  derives  its 

authority  to  act,  prescribes  a  particular  mode  in  which  the  act  shall 

be  performed,  the  corporation  cannot  lawfully  perform  the  act  in 

(1)  Abbott's  Pig.  law  of  Corporations,  p.  214,  Na  6a 
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1880       any  other  manner.    If  not  done  in  the  manner  prescribed,  the  act 
Chrvrikr   ^  *  mere  nullity  and  utterly  void  (1). 

9.  It  is  now,  however,  fully  established  that  as  the  corporation  will 

The  Qubrk.  not,  so  neither  will  the  other  side,  be  bound  by  any  agreement  not 
Foumier  J  ^^^^^y  ^^  ^^^  agreement  does  not  fall  within  one  of  the  excepted 
cases  (2). 

This  nullity  being  established,  it  follows  that  the 
Government  have  not  such  a  valid  {valable)  title  as  will 
allow  them  to  acquire  by  prescription.  This  proi)osi- 
tion  of  law  seems  to  me  to  be  incontrovertible,  but  it 
may  be  as  well  to  refer  to  some  authorities  on  this 
point. 

Pothier  says : 

Pourqu'un  possesseur  puisse  acqu6rir  par  prescription  la  chose 
qu'il  possMe,  il  faut  que  le  titre  d'ou  la  possession  proc^de,  soit  un 
titre  valable.  Si  son  titre  est  nul,  un  titre  nul  n'etant  pas  un  titre,  la 
possession  qui  en  procMe  est  une  possession  sans  titre,  qui  ne  pent 
op6rer  la  prescription  (3). 

Merlin  : — 

Quand  le  titre  est  frapp6  d'une  nulit6  absolue,  point  de  prescrip- 
tion. La  loi  r^siste  continuellement  k  P6x6cution  qu*il  pourrait  avoir, 
elle  le  r§duit  4  un  pur  fait  qui  ne  pent  Hre  ni  cmifirmi,  ni  autoris6, 
et  qui  ne  produit  aucun  droit,  aucune  action,  aucune  exception  (4). 

The  same  doctrine  is  embodied  in  our  Civil  Code 
which  has  not  altered  the  law  on  this  point.  Article 
2254  is  thus  worded :  ^*  A  title  which  is  null  by  reason 
of  informality  cannot  serve  as  a  ground  for  prescription 
by  ten  years." 

If  we  apply  the  law  as  laid  down  in  these  authori- 
ties to  the  informalities  which  exist  in  the  two  convey- 
ances relied  on  by  the  resx>ondent,  the  irresistible  con- 
clusion to  be  drawn  is,  in  the  words  of  Pothier,  that 
the  possession  of  the  Crown  is  a  possession  without 
title,  ^^ possession  sans  Hire  qui  ne  peul  opirer  la  prescript 

(1)  Ibid.  p.  869,  860. 1.  (3)  De  la  Prescription  Xo.  86. 

(2)  Green's  Brice,  Ultra  Vires,       (4)  Verba  Prescription. 
p.38i 
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tionJ*  The  condition  of  a  valid  (valable)  title  is  not  there.      ^^^ 
The  absence  of  these  two  conditions  is  sufficient  to  dis*  Cbevvokb, 
miss  the  pleas  of  prescription.  .p^  Qubbk 

It  may  be  argued  that  the  judgment  of  confirmation  — :- 
of  the  deed  of  1855,  admitting  for  the  sake  of  this  argu-  .... ' 
ment,  that  the  suppliants  improbation  against  this 
judgment  should  be  dismissed,  although  not  the  con- 
firmation of  such  a  title  as  was  authorized  by  the 
statute,  was  at  least  equal  to  a  translator^  title  sufficient 
to  serve  as  a  ground  for  prescription  by  ten  years. 
First,  if  the  judgment  of  confirmation  is  of  such  a  title 
as  was  not  authorized  by  the  statute,  then  the  parties 
who  applied  for  it,  had  no  authority  to  do  so,  and  there- 
fore, it  is  a  nullity.  Second,  a  judgment  of  confirmation 
cannot  give  validity  to  a  deed  which  is  null  and  void. 
Third,  a  judgment  per  se  is  not  a  translator y  title. 

Or  un  jugement  n'est  rien  de  tout  cela.  La  chose  jug6e  n'est 
0lass6e  nulle  part  parmi  les  moyens  d'acqu6rir  la  propridte ;  elle  n'est 
que  la  preuve  d'un  droit,  elle  n'est  pas  la  source ;  elle  ne  ooncdde 
pas  lapropri^td ;  elle  la  declare,  elle  sanctionne  un  titre  pr6-existiint ; 
elle  lui  assure  une  force  obligatoire;  mais  ce  n'est  pas  eUe  qui  le 
cr§e.  Quand  on  ezcipe  de  la  prescription  avec  juste  titre  et  bonne 
foi,  ou  est  oblige  de  nommer  son  auteur.  Eh  bien  oh  trouver  cet 
auteur,  quand  le  possesseur  n'invoque  que  la  chose  jug^e  (1). 

It  only  remains  for  me  now  to  consider  the  condition, 
of  good  faith.    Goodjaith,  according  to  Pothier^  consists : 

Dans  la  juste  opinion  que  le  possesseur  a  que  la  propri6t6  de  la 
chose  qu'il  possdde,  lui  a  6t6  acquise. 

And  Troplong  says : 

C'est  la  croyance  ferme  et-intacte  qu*on  est  propria  taire.  Elle  n*a 
lieu  qu'avec  la  conviction  que  nul  autre  n*a  di-oit  a  la  chose,  qu'on  en 
est  le  maitre  exclusif,  qu*on  k  sur  elle  une  puissance  absolue. 

Can  the  Gk)remment,  who  ordered  a  preliminary  ex- 
amination o{  Leamy^s  titles,  be  considered,  after  receiv- 
ing the  information  they  got  through  their  agent's  re- 
ports, as  having,  at  the  time  of  the  purchase  on  the 

(1)  Troplong  To.  Presoription,p.  404. 
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1880     7th  May,  1855,  that  just  opinion  and  firm  and  intact 

Chktrieb  conviction,  cetie  Juste  opinum^  cette .  croyance  ferme  et 

The QyBBH. *^^^'^»  that  they   had  become  absolute  proprietors? 

— r      Certainly  not.    On  the  contrary  the  Government  were 

'  'informed  of  all  the  defects  in  Leamy^t  titles,  and  at 

the  same  time  of  the  rights  of  the  heirs  of  Philemon 
Wright  Jr. 
In  Trofdcmg  we  find  that : 

II  ne  suffit  pas  d^avoir  un  juste  litre  soatenu  d'une  possession 
de  diz  et  vingt  ans.  Sans  la  bonne  foi  la  prescription  d^cennale  ne 
pent  ^tre  invoqu^e.  G'est  elle  qui  purifio  le  titre  de  ses  vices,  et  le 
ri§habilite  aux  yeux  de  la  conscience ;  c'est  elle  qui  appelle  sur  le 
possesseur  cette  faveur  et  cet  int^r^t  qui  le  font  pr6f<§rer  au  veritable 
proprietiure  coupable  d'avoir  neglige  Texercise  de  son  droit.  C'est 
elle  enfin  qui  fait  do  la  prescription  d^oennale  un  moyen  d'aoqu^rir 
tout  aussi  pur  et  tout  aussi  legitime  dans  le  for  int^rieur,  que  les 
contrats  et  les  titres  successifs. 

Sans  la  bonne  foi  exig6e  par  Tart.  113  de  la  Coutume  et  Fart.  2251 
C.  C,  un  titre  n'est  pas  un  juste  titre  suivant  la  Coutume,  ni  trans- 
latif  de  propri6t6  suivant  le  code.  Le  titre  translatifn*existe  pas 
sans  cela,  la  bonne  foi  en  est  la  prexnidre  condition.  Suivant  I^ttr«n<, 
au  No.  397  de  la  prescription  pour  qu*un  titre  de  propri^t6  soii 
v^ritablement  translatif  il  faut  qu*il  ait  les  qualit^s  suivantes : 

Dans  Tusucapion  de  dix  k  vingt  ans,  la  loi  ne  se  oontente  pas  de 
la  crojrance  du  possesseur  et  de  sa  pretention,  eUe  veut  que  cette 
crayanee  et  cette  pretention  aient  leur  fondement  dans  un  titre  qui 
aurait  transfer^  la  propriety  au  possesseur,  si  son  auteur  avait  M* 
proprietaire,  de  sorte  que  le  possesseur  doit  se  cioire  proprUtaire  en 
teriu  de  eon  Hire.  C*est  k  raison  du  Hire  et  de  la  bonne  foi  que  la  loi 
ahrige  la  dur^e  de  la  prescription  (1). 

Laurent  says : 

L'art  du  code  d6roge  sous  ce  rapport  au  droit  ancien,  les  ooutumes 
exigeaient  un  jueie  titre^  mais  on  interpr6tait  cette  condition  en  o% 
sens  que  le  titte  n'4tait  consid£r6  que  comme  un  element  de  h<mM 
foi  (-0. 

It  is  evident  that  the  Crown  has  not  complied  with 
any  of  the  essential  requirements  necessary  to  prescribe, 
when  it  is  stated  in  the  deed  of  sale  that  doubts  exist 

(1)  Yo.  Prescriptiaii  914  (2)  De  U  Boime  Foi  p.  430. 
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as  to  the  validity  of  the  vendor's  title,  ]and  that  it  is      ^^^ 
necessary  to  take  security  in  order  to  secure  the  Crown  CBBrsnim 
against  the   insufficiency  or  defect  in  the   ▼^ndo' '^  thb  Qunir. 
title.  — r 

As  to  the  third  condition,  it  has  been  shown  that  - ' 

Ltamy't  title  was  clothed  with  a  defect  which  prevent- 
ed  him  from  selling  the  fee  simple,  vi2 :  jnrecarious 
ownership. 

Traphmg  cites  Voei  in  support  of  his  opinion  (1) : 

Celui-U  ne  doit  paa  ftire  eonaiderft  sn  ^Ut  de  bonne  foi  [qui  doute 
81  son  Mitear  6tsit  ou  non  mattre  de  Is  chose,  et  svait  ou  non  le  droit 
de  Tali^ner,  car  autre  chose  est  croire  autre  chose  est  douter,  et  le 
donte  n^esi  qu'un  mifieu  entre  la  bonne  et  la  mauTaue  foi,  entre  la 
science  et  Pignorance ;  de  m^me  que  la  silence  de  celui  qu'on  inter- 
roge,  n'est,  si  on  Tenvisage  en  luiomftme,  ni  une  negation,  ni  une 
aflSrmaUon. 

La  preave  manifesto  que  celui  qui  doute  ne  prescrit  pas,  ressort  de 
la  kn  pro  emptors* 

The  same  principle  is  enumerated  in  Sep  Jour.  du. 
P.  (2): 

Gelui  qui  doute  si  son  anteur  6tait  on  non  maltre  de  la  chose 
et  aTsit  le  droit  de  I'ali^ner  ne  doit  pas  6tre  consid6r6  conune  6tant 
de  bonne  fbi,  car  le  doute  n'est  qu^un  milieu  entre  la  bonne  et  mau- 
vaise  foi.  Or  la  bonne  foi  (n6cessaire  pour  prescrire)  exige  une 
dosranes/VriM  et  positiTe,  une  eonfianoe  entiere  dana  le  droit  que 
Ton  possida. 

These  authorities  clearly  prove  that  a  deed  positively 
stating  that  doubts  exist  as  to  the  validity  of  the  ven- 
dor's title,  such  as  the  present,  cannot  serve  as  a  ground 
of  prescription.  But  in  this  case  we  find  the  vendors, 
not  only  admitting  that  there  may  be  some  doubts  as  to 
the  validity  of  their  title,  but  they  do  not  even  declare 
that  they  are  proprietors,  nor  do  they  claim  to  sell  as 
such.  I  cannot  see  how,  with  such  a  title,  prescription 
by  ten  years  can  be  invoked. 

But  it  may  be  contended  that  it  is  not  on  this  deed 

(1)  fob  F)resfription  Ne^  927.  (2)  Na  918,  To*  FMscription. 
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1880      that  the  Crown  has  relied  to  prescribe,  but  solely  on  the 
CuEVBiER  deed  of  the  7th  May,  1855. 

The  Ql'eew      ^*  ^  *^^®  *^®  defense,  which  has  set  up  many  titles 
— ^      which  have  nothing  whatever  to  do  with  the  case,  did 

'  '  not  specially  aver  this  deed  of  the  24th  April,  1854.    But 

in  the  general  plea  of  prescription  of  ten  years,  the 
Crown  alleges  to  have  been  in  possession  for  ten  years 
in  good  faith  and  with  good  and  sufficient  title.  Then  the 
Crown  not  Only  has  the  right  to  rely  on  this  deed,  but 
was  bound  to  do  so.    Pothier  says  (1) : 

Car  c*est  au  possesseur  a  justlfier  du  contrat  ou  autre  acie  qu'il 
pretend  etre  le  juste  litre  d'ou  precede  sa  possession. 

Then,  how  can  it  be  said  that  the  deed  of  the  7th  May, 
1855  is  the  title  deed  of  the  Crown  to  i  hese  lots  of  land  ? 
We  have  already  seen  that  it  is  a  sale  of  the  same  lots  of 
lands  as  those  already  sold  by  the  deed  of  the  24  April, 
1854.  Under  which  of  these  two  deeds  did  the  Crown 
become  proprietor  ?  Could  the  Crown  thus  purchase 
property  which  had  been  bought  by  another  deed  of 
sale  and  of  which  it  had  been  in  possession  for  several 
years  ?  It  is  a  canon  of  law,  you  cannot  purchase  what 
belongs  to  you,  and  for  this  reason  the  second  deed  is  a 
nullity  as  a  title  to  the  property  already  sold ;  in  any 
case,  the  second  title  cannot  have  added  to  the  Crown's 
rights  over  this  property.  The  following  authority 
clearly  demonstrates  this  proposition. 

On  ne  peut  vendre  &  quelqu'un  la  chose  dont  11  est  d^k  propria* 
taire.  **  Sua  ret  emptio  non  valet  sive  sciens,  sive  ignorant  emV* 
L.  16,  H  d.  tet.  La  raison  est  que  le  contrat  de  rente  consiste, 
Buivant  la  dSiinition  que  nous  en  avons  donnee,  dans  Fobli- 
gation  que  contracte  le  vendeur  de  faire  avoir  la  chose  & 
Tacheteur ;  et  par  consequent  11  consiste  &  rendre  Pacheteur  cr6ancier 
de  la  chose  qui  lui  est  vendue ;  or  il  est  Evident  que  cela  ne  peut 
avoir  lieu  par  rapport  &  une  chose  qui  appartiendrait  d^j^  &  Tache* 
teur,  car  personne  ne  peut  Stre  crSancier  de  sa  propre  chose ;  Tache- 
teur  ne  peut  pas  demander  qu'ou  lui  fasse  avoir  une  chose  qui  est 
d6ji  k  lui  (2). 

(1)  Preicription  No.  98,  (2)  Pothier  vente  No.  8. 
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This  last  deed  cannot  have  any  legal  effect,  in  so  far      ^^^ 
as  it  is  relied  on  for  the  prescription  of  ten  years.  Chbtubr 

This  deed  might,  perhaps,  have  been  available  had  j^  oggBw. 
Leamy  in  the  meantime  secured  other  rights  than  those      — ^ 

he  i)ossessed  over  the  properties  sold,  or  if  it  had  been      ' 

executed  to  disi>el  any  doubts  as  to  the  rights  of  the 
vendors  as  expressed  in  the  first  deed.  But  we  find 
there  is  nothing  of  the  kind.  This  second  deed  is  couched 
in  the  very  same  language  as  the  first ;  by  it  the  vend- 
ors  only  sell  their  "  claims,"  &c. 

Under  these  circumstances,  it  would  have  been  reason- 
able to  suppose  that  the  Crown,  after  declaring  in  the 
deed  of  1854  that  there  were  doubts  as  to  the  validity 
of  Leamy* $  title,  and  exacting  a  security,  would  not  have 
taken  a  second  deed  from  the  same  vendors  without 
previously  having  ascertained  that  all  reasonable  doubts 
no  longer  existed.  But  we  find  on  the  contrary,  that  the 
Grown  in  the  interval,  by  means  of  its  specially  author- 
ized agents,  obtained  direct  and  certain  information 
that  Leamy' $  title  was  in  reality  defective,  as  will  be 
shown  by  the  following  documents : 

1st.  By  the  conveyance  dated  7th  December,  1872,  Mrs. 
Sparks  only  sells  to  Leamy  her  right  of  dower,  as  follows : 

She  the  said  Sar<ih  OlvMiecid,  declared  to  have  assigned,  transferred 
and  made  over,  and  by  these  pi-esents,  doth  sell,  assign,  transfer  and 
make  over  from  henceforth  and  forever,  with  warranty  of  her  own 
acts  only  to  Mr.  Andrew  Leamy ^  of  the  said  Township  of  Hullf  in  the 
said  County  of  OttatpOj  in  the  said  District  of  Ottawa^  Lumbereri 
here  present  and  accepting,  all  and  all  manner  of  dower  and  right  or 
title  of  dower  whatsoever,  either  customary  or  conventional,  prefix, 
which  the  said  Sarah  Olmsiead,  might,  or  of  right  ought  to  have,  or 
claim,  in,  to  and  out  of  that  messuage,  tenement,  parcel  or  piece  of 
land  heretofore  belonging  to  PhUemon  Wright^  junior,  her  late  hus- 
band,  and  which,  at  the  division  or  partition  thereof  between  her  the 
said  Sarah  Olnutead  and  the  heirs  of  the  said  Philemon  Wright,  was 
set  apart  to  and  for  the  use  of  her  the  said  Sarah  Olmsteadf  for  the 
same  reference  to  a  diagram,  drawn  by  Anthony  Swalwellj  Deputy 
Provincial  Land  Surveyor,  and  hereto  annexed,  after  having  been 
signed  by  the  parties  hereto  and  us  Notaries,  (excepting  however; 
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1880       that  certain  piece  and  parcel  of  land  heretofore  sold  by  the  said 

r  ^'^M       Sarah  Olmsiead  to  Her  Majestyi  Queen   Victoria^  for  the  use  of  the 

9^  Oatineau  Works,  by  virtue  of  a  Deed  of  Bargain  and  Sale,  bearing 

Thb  Qurbx.  date  and  passed  before  A.  Larue^  one  of  the  undersigned  Notaries, 

-,        .      «  in  presence  of  witnesses,  under  the  number  two  thousand  two  hand- 
£  oumiert  0  • 

red  and  thirty-two,  on  the  twelfth  day  of  September,  one  thousand 

eight  hundred  and  forty-nine,  of  which  the  said  Andrew  Leamy^  here- 
by declares  to  have  had  and  taken  communication,  and  is  therewith 
satisfied. 

This  title  deed  was  taken  communication  of  by  the 
Crown's  agent,  as  shown  by  the  report  of  Mr.  CoffiUy 
exhibit  48,  and  it  was  in  consequence  of  this  report 
that  they  thought  it  necessary  to  take  security  in  order 
to  be  indemnified  for  any  risk  which  they  had  in  conse- 
quence of  their  doubt  on  the  validity  of  their  title. 

Then  we  have  an  extract  from  report  of  Mr.  Snow, 
to  the  Superintendent  of  Public  Works,  dated  11th 
April,  1853,  fyled  as  petitioner's  exhibit  No.  38  : 

(No.  19,527.)  HuL^  April  Uth,  1853. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  com- 
munication, with  one  from  the  Honorable  the  Commissioner  of  Pub- 
lic Works,  in  which  it  appears  that  my  report  of  the  survey  of  land 
at  the  Oatineau  is  not  considered  satisfactory  or  sufficiently  explicit, 
particularly  as  relates  to  Wnu  Leamy^s  property. 

To  make  the  matter  as  plain  as  possible,  I  may  add  that  Mr. 
Leamy^s  property  is  held  under  only  two  kinds  of  tenure,  viz. :  One 
pari  to  which  he  holds  a  good  and  sufficient  deed,  situated  on  the 
south  side  of  the  line  between  lots  one  and  two  in  the  5  th  Range, 
eastof  which  it  includes  both  sides  of  the  Range  line.  The  other 
part  to  which  his  title  is  good  merely  during  the  lifetime  of  Mrs. 
Nicholas  Sparks,  it  being  a  transfer  of  her  right  of  dower.  I  here 
subjoin  a  description  of  each  part  to  be  acquired  from  Mr.  Leamy, 
and  also  one  of  the  land  to  be  acquired  from  Mr.  Wright^  with  a 
schedule. 
HoRAOS  Mbrrill,  Esq., 

8upU  of  Ottawa  Worksj  Bytown. 

Then  Mr.  Coffin  is  instructed  to  consult  with  Mr 
McCord^  in  order  to  get  oyer  the  diiSicultiea  : 

27th  April,  1855. 
Sib  :  I  am  directed  to  inform  yoa  that  His  Exo  llenoy  the  Gov* 
eraor  General  bos  been  pleased  to  appoint  W*  27.  Coffin^  ftq.,  to 
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proceed  to  the   Ottawa^  for  the  purpose  of  taking  such  steps  as  he        1880 
may  deem  necessary  for  the  presenration  of  the  peace  and  protec-   ^  '^'"^ 
tion  of  property.    Mr.  Coffin  has  been  instructed  to  consult  and  co-         ^^ 
operate  with  yoU;  so  as,  if  possible,  to  have  arrangements  made  and  Thb  Qcsbn. 
bonds  entered  into,  of  such  a  nature  as  may  justify  the  commissioners  p^^^ZTjIL  t 
in  paying  the  whole  of  the  award  to  the  real  proprietors,  without       ...... 

any  risk  or  further  claim  on  them.        •        •        •        •        • 

In  order  to  facilitate  a  settlement  with  Mr.  Leamy^  all  the  papers 
were  sent  to  Mr.  McCord  Jr,j  advocate,  at  Ay  Inter,  and  that  gentle- 
man yesterday  reported  fully  on  them ;  which  reports  and  other 
documents  are  transmitted  to  you  herewith.  By  it  you  will  perceive 
that  the  hesitation  on  the  part  of  the  oommissionera,  to  pay  the 
award  to  Mr.  Leamy,  until  title  was  shown  by  him,  is  fully  justified  ; 
as,  of  the  four  separate  portions  of  property  required,  it  turns  out 
that  to  the^rff,  namely,  a  small  piece  of  land  on  the  east  side  of 
the  River  Oaiineau,  Mr.  Leamy  has  no  title  whatever.  To  the 
second,  being  a  strip  along  the  west  side  of  the  river,  he  has  title  to 
only  about  half.  To  the  third,  and  for  the  most  important  portion, 
his  title  exists  only  during  the  life  of  a  woman  between  65  and  70 
years  of  age.  To  the  fourth,  namely,  a  strip  along  the  south-west 
bank  of  the  Creek,  and  extending  to  the  centre  of  its  waters,  as 
shown  on  the  map,  his  title  is  reported  good. 

The  result  of  Mr.  Ct^n^s  operations  are  then  given 
in  the  following  extract  from  a  report  he  sent  to  the 
Provincial  Secretary : 

During  the  pendency  of  these  negotiations,  however,  in  the  inter- 
val between  the  signing  of  the  first  deed  of  sale  and  the  final  award 
of  Mr.  Euuell,  doubts  had  arisen  as  to  the  validity  of  the  titles  of 
Mr.  Leamy,  to  a  considerable  portipn  of  the  property  proposed  to  be 
conveyed  to  the  Board  of  Works,  and  a  formal  protest  was  served 
on  the  Grovemment  on  behalf  of  parties  claiming  residuaiy  rights  in 
the  said  property,  denying  Leamy^t  right  to  receive  the  same,  and 
making  the  Government  responsible  in  the  event  that  Leamy^s 
titles  should  ultimately  prove  to  be  insufficient. 

The  Board  of  Works  most  properly  demanded  and  obtained  com- 
munication by  Mr.  Leamy^a  titles  to  the  lands  in  question,  and  sub- 
mitted the  same  for  examination  and  opinion  to  their  counsel, 
Thomas  McCord,  Esq.,  of  Aylmer,  who,  after  careful  and  minute 
enquiry,  pronounced  that  Mr.  Leamy  could  give  a  valid  title  to  cer- 
tain portions  of  the  said  lands,  but  that  with  respect  to  the  remain- 
der, his  title  to  one  part  was  imperfect,  and  that  to  the  rest  he  could 

give  no  title  at  all. 
8 
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1880         Not  only  were  the  Gbvernment  informed  of  the  de- 

Chkybies  fects  in  Leamy's  title  by  official  communications,  but, 

The  Quebk.  ^  *'^®  following  clearly  establishes  the  fact,  they  were 

— T      informed  of  the  names  as  well  as  of  the  rights  of  the 

'  'heirs  of  Philemon  Wright  Jr. 

Bytowx,  Apra  16th,  1853. 
Sib  :  I  have  the  honor  to  acknowledge  receipt  of  your  letter, 
dated  March  24th,  respecting  Mr.  Snow^s  report  on  the  land  about 
to  be  required  round  the  Gatineau  Pond  and  Creek,  requesting  me 
to  call  on  Mr.  Snow  to  report  more  fully  on  the  subject. 

I  have  obtained  his  report  as  requested,  and  herewith  transmit 
the  same  to  the  department. 

Mr.  Snoto^s  report  does  not  mention  the  names  of  the  heirs  to  that 
portion  of  the  property  purchased  by  Mr.  Leamy^  of  which  he  only 
holds  a  temporary  title,  the  description  of  this  land  is  marked  B  in 
the  schedule  ]  if  the  names  of  these  heirs  are  required,  seven  in 
number,  they  are  as  follows:  Philemon  Wright,  Hull  Wright, 
Horatio  Wright,  Pamelia  McOoey,  Erexina  Leamy,  Cgrinne  Pierre 
and  ScUly  Cotter. 

I  have  the  honor  to  be, 

Your  obedient  servant} 
Thomas  A.  Bigbt,  Hobaob  Mebbill, 

Secretary  Public  Works,  Quebec.  Supt,  Ottawa  Works. 

Amongst  the  documents  produced,  we  find  also  that 
there  was  a  protest  sent  by  some  of  the  heirs,  protesting 
against  the  Gt)yemment's  intention  to  purchase  this 
property  from  Leamy.  The  date  of  the  protest  is  the 
26th  April,  1855,  a  few  days  prior  to  the  sale  made  by 
Leamy,  on  the  7th  May,  1855. 

This  document  reads  as  follows : — 

(Copy  of  No.  25765.) 

Hull.  Apnl  26th,  1855. 

To  the  Honorable  the  Commissioner  of  Public  Works. 
Sir,— 

We  desire  to  state  for  your  information  and  for  the  infor- 
mation of  the  Government,  that  the  proposed  sale  of  land  in  the 
Township  of  Hull,  by  Mr.  A.  Leamy  to  the  Government,  is  made 
without  the  sanction  of  the  individuab  who  are  mainly  interested  as 
proprietors  of  that  land.  That  we  are  personally  interested  in  the 
iand|  and  have  an  incidental  interest  towards  another  portion 
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included  in  the  proposed  sale.  You  will  use  this  information  as  you  1S80 
deem  mete,  and  should  it  prove  of  any  benefit  to  the  public  service,  -  "■^""^ 
it  will  be  most  gratifying  to  v. 

Your  most  obedient  humble  servants,  Tab  Qubbk. 

(Signed,)  Thomas  McGoey.  p^,;^^^  j, 

Hull  Wright.  ... 

These  documents  are  so  important  that  I  have  deemed 
it  necessary  to  give  at  length,  all  the  extracts  which 
have  any  bearing  on  this  cause.  The  inevitable  result 
of  this  enquiry  shows  that  the  Government  on  Yth 
May,  1855,  when  they  purchased  from  Leamy,  knew 
for  some  length  of  time  of  the  defects  in  the  titles  of 
Leamy^  their  vendor,  and  they  also  knew  what  rights 
the  heirs  of  Philemon  Wright  Jr.  claimed  in  the  pro- 
perty they  were  purchasing.  With  such  evidence,  is 
it  possible  to  believe  that  the  Government  had  a 
just  opinion  and  firm  and  intact  belief,  une  juste  opinion 
ou  la  croyance  ferme  et  intacte^  that  they  were  proprietors 
and  that  no  others  had  any  rights  to  the  property  pur- 
chased ? 

But  independently  of  the  question  whether  the 
Crown  has  acquired  this  property  in  good  faith  under 
a  translatory  title,  these  documents,  in  my  opinion, 
conclusively  bar  the  Grown  from  availing  itself  of  the 
prescription  of  ten  years,-— on  the  ground  that  they  con- 
stitute an  acknowledgment  by  the  Orown,  whilst  in 
possession  of  the  property  claimed,  of  the  rights  of  the 
heirs  of  P.  Wright,  sufficient  to  interrupt  civilly  the 
prescription  if  it  could  have  commenced—  1st  against 
the  property  purchased  by  the  deed  of  1849,  if  that  deed 
was  not  defective  for  the  reasons  I  have  before  given ; 
and  2nd,  against  the  property  acquired  by  the  deed  of 
24th  April,  1854,  and  bought  a  second  time  by  the  deed 
of  1th  May,  1855. 

Art.  2227  G.  G.  enacts : 

Prescription  ib  interrupted  civilly  by  renouncing  the  benefit  of  a 
period  elapsed,  and  by  any  acknowledgment  which  the  possessor  or 
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1880      the  debtor  makes  of  the  ri^t  of  the  person  against  whom  the  pre> 
ChIS^^  scription  runs. 

Te-oin.™.     Art.  2266  says : 

"T~    -       After  prescription  by  ten  years  has  been  renounced  or  in  ierrupted, 
._  '   '  prescription  by  thirty  years  alone  can  be  commenced. 

Bearing  in  mind,  that  at  the  time  of  the  execution 
of  these  reports  and  other  documents  the  Government 
were  in  possession  of  the  property  claimed  more  than 
a  year,  it  will  be  seen  that  the  acknowledgment  made 
in  this  case  is  sufficient  in  law  to  interrupt  this  prescrip- 
tion. First,  what  should  be  considered  an  acknow": 
ledgment?  and,  then,  by  whom  need  it  be  made? 
Troplong,  whose  opinion  on  this  x>oint  is  concurred  in 
by  all  commentators  on  the  Code  NapoUon^  thus  lays 
down,  the  rule  commenting  on  Art.  2248  G.  N.,  which 
concords  with  our  Art.  222*7  C.  0. 

Et  d'abord  la  reconnaissance  peut-dtre  ezpresse.  C'est  ce  qui  a 
lieu  lorsqu'elle  resulte  des  actes  mentionn^s  auzarts.  1337, 1338  C.N. 

Eile  peut  ^galement  r^sulter  d'une  lettre  missive.  *  *  *  La 
reconnaissance  n*a  pas  besoin  d'etre  accept^e  par  le  cr6ancier.  II 
Buffit  qu*elle  ne  soit  pas  repudi^e  par  lui  pour  qu'elle  lui  profite,  nul 
n'6tant  cens^  vouloir  perdre  et  s'appauvrir. 

Now,  in  these  documents  we  find  that  the  Crown 
admits  that  Mrs.  Sparks  never  possessed  this  property 
otherwise  than  in  her  capacity  of  usufructuary  as  dow- 
ago  (douairiere).  This  was  certainly  the  act  of  the  Crown, 
for  it  was  made  with  its  consent  and  knowledge,  and 
by  its  specially  authorized  agents. 

I  do  not  think  it  can  be  shown  that  the  Crown  ever 
has  notice  of  official  acts  done  in  its  name  otherwise 
than  by  reports  addressed  to  the  Government,  as  was 
done  in  this  case  through  the  Provincial  Secretary. 

Moreover,  in  this  case  we  find  that  the  officer  charged 
with  this  duty  had  been  authorized  to  act  by  Order  in 
Council.  To  support  the  proposition  that  an  acknow- 
ledgment made  by  such  an  officer  is  in  law  sufficient  to. 
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interrupt  civilly  prescription,  authorities  are  not  want-      ^^^ 
ing :  Chbvribb 

La  reooniuHsaanoe  est  sufllBante  lonqu'elle  ^muie  d'un  maadaUire  Xhb  Qubbv. 

•p^oial  (1).  — 

1        -.  Founiier,J. 

It  18  conclusive,  therefore,  to  my  mind,  that  the  Crown     

cannot  avail  itself  of  the  prescription  of  ten  years,  and 
that  if  prescription  commenced  to  run  at  all,  it  was 
civilly  interrupted ;  consequently  the  Crown  could  only 
prescribe  by  thirty  years  from  the  date  of  the  first  pur- 
chase of  this  property. 

Before  concluding  it  may  be  well  to  refer  also  to  the 
argument  founded  on  the  fact  that  some  of  the  oppos* 
ants  (two,  I  believe,)  after  having  opposed  the  confirma- 
tion of  the  title  of  the  Crown,  subsequently  discontinued 
their  oppositions  with  costs. 

It  is  true  that  the  judgment  of  confirmation  mentions 
the  &ct  that  these  oppositions  were  "  discontinued  with 
costs."  But  first  if  no  answer  could  be  given,  it  would 
be  necessary  to  decide  the  important  questions  raised 
by  the  appellants  by  the  improbation  of  this  judgment, 
before  any  advantage  could  be  gained.  But  how  can 
we  presume  they  have  admitted  they  had  no  proprietary 
rights  over  the  property  for  which  a  judgment  of  con- 
firmation was  asked  ?  If  in  such  cases  it  were  permit- 
ted to  surmise,  we  could  as  easily  presume  that  the 
opposants,  after  having  taken  communication  of  the 
Crown's  title  and  ascertained  that  the  Crown  had  pur- 
chased, as  it  is  evident  by  the  title  itself^only  the  usufruct 
of  an  immovable,  withdrew  their  oppositions,  because 
the  title  asked  to  be  confirmed  was  not  $nch  a  title  as 
could  affect  their  rights,  not  being  taken  from  a  person 
tfi  possession  as  proprietor^  and  because  the  title  deed 
itself  acknowledged  their  rights. 

Moreover,  the  argument  of  the  Crown  is  based  on  a 

(1)  See  Sirey— Codes  Annoftte,       Code  CSyil  Annot^,  art  2248,  No. 
art  2248|  ^9^  10 ;  DaUoa—       5|  14|  33,  34, 77. 
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1880     mere  snpjwsition,  for  the  oppositions  have  not  been  pro- 

Chetrieb  dnced,  and  it  is  impossible  to  say  on  what  gronnds  they 

The  Qcteex  w®^®  made.     The  maxim  of  law  "  de  non  apparentibus 

— :-      et  non  existentibus  eadem  est  lex  "  is  here  very  applicable 

. '  '  to  the  non-prodnction  of  these  oppositions. 

After  carefnlly  examining  the  titles  and  weighing 
the  evidence  in  the  cause,  I  have  come  to  the  conclu- 
sion that  the  appellant  has  established :  1st.  That  the 
heirs  of  Philemon  Wright  Jr.  have  never  alienated  their 
rights  in  the  159  acres  of  land  and  water,  which  were 
set  apart  for  the  use  and  enjoyment  of  Sarah  Olmstead, 
their  mother,  as  dowager. 

2nd.  That  the  Government,  by  the  title  of  the  12th 
September,  1849,  obtained  possession  of  21  acres,  1  rood, 
and  25  perches ;  that  by  the  conveyance  of  the  Yth  May, 
1855,  the  Grovernment,  being  a  purchaser  with  notice, 
obtained  a  precarious  title  to  65  acres  and  2  perches,  of 
which  they  were  in  possession  without  a  title  for 
several  years,  making  a  total  of  86  acres,  1  rood, 
and  27  perches  out  of  the  159  acres  of  land  and 
water  belonging  to  the  heirs  of  Philemon  Wright 
Jr.,  and  that  the  balance  of  these  159  acres  is  in  the 
hands  of  certain  persons  who  are  not  parties  to  this 
suit. 

8rd.  That  the  appellant  represents  the  following  heirs 
of  Philemim  Wright  Jr ,  and  that  the  respective  share 
of  the  heirs  he  represents  in  the  said  86  acres  1  rood, 
and  2Y  perches,  is  as  follows  : 

Philemon  Wright \=ih 

Erexina  Wright^  wife  of  T.  Leamy i=/A 

Sally  Wright,  wife  of  Boucher i=^V 

Pamelia  Wright,  wife  of  A.  McOoey i=-/A 

P.  Wright,   Serina  Wright  and  Helen  Wright, 

children  oi  Hull  Wright VV  of  i=,W 

making  his  proprietary  interest  amount  to  235  undi- 
vided 275ths,  or  W  undivided,  in  the  said  86  acres 
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1  rood  and  27  perches,  now  in  the  possession  of  the      l^so 
Gk>yeniment.  CHSTBnui 

4th.  That  both  conveyances  to  the  Gbvemment  are  rp^ ^  qowmx 
null  and  void,  because  they  were  not  made  in  conformity     — :- 
with  the  provisions  of  9  Ftc,  ch.  87.  Fourmor,  J. 

5th.  That  the  judgment  of  confirmation  which  is 
alleged  to  have  been  granted  of  the  conveyance  of  the 
7th  May,  1855,  (the  appellants  having  fyled  against  this 
judgment  an  improbation,  which  in  my  view  of  the 
case  it  is  unnecessary  to  determine)  not  being  the  con- 
firmation of  such  a  title  as  was  authorized  by  the  statute, 
cannot  affect  the  rights  of  the  proprietor  of  the  land 
thereby  conveyed. 

6th.  That  the  quit  claims  alleged  to  have  been  signed 
by  some  of  the  heirs  are  null,  and  that  the  discontinu- 
ance of  oppositions  which  have  not  been  produced  to 
the  confirmation  of  a  title  cannot  affect  the  proprietary 
tights  of  such  oppo8ant& 

7th.  That  the  titles  of  the  Crown,  being  null  by  reason 
of  informality,  cannot  serve  as  a  ground  for  prescrip- 
tion. 

8th.  That  the  acknowledgment  in  writing  by  a  spe- 
cial mandatory  of  the  Crown,  (while  the  GK>vemment 
were  in  i>o6session  of  the  property  claimed),  of  the  ex- 
istence of  the  heirs  of  P.  Wright,  and  of  their  rights, 
was  sufficient  to  interrupt  civilly  the  prescription  of 
10  years. 

9th.  That  the  Crown  has  not  in  law  a  title  to  the 
property  claimed  sufficient  to  prescribe  the  ownership 
thereof  by  10  year*s  possession  under  Arts.  2206  and 
2251. 

I  am,  therefore,  of  opinion,  that  the  i>etition,  in 
so  fiskr  as  it  prays  for  the  rents  and  profits  due  and 
accrued  before  the  date  of  the  execution  of  the  deeds  of 
grant  to  the  appellant,  must  be  dismissed,  and  that  the 
appellant  should  be  declared  proprietor  of  the  following 
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1880      undivided  indivis  share  in  the  said  86  acres,  1  rood  and 

Chevueb  29  perches  now  in  the  possession  of  the  Grown,  being 

The  Queex.  ^  P<>rtion  of  the  159  acres  belonging  to  the  estate  of 

— :-      P.  Wright  Jr.  and  which  was  subject  to  the  customary 

'  '  dower  of  Salli/  Olmslead,  to  wit :  fjths.,  and  that  he 

is  also  entitled  to  an  account  of  the  rents,  issues  and 
profits  of  the  said  property  from  the  date  of  his 
acquisition  of  the  same. 

Henby,  J.  :— 

The  legal  questions  involved  in  the  consideration  of 
this  case  are  so  numerous,  and,  at  the  same  time,  so  in- 
tricate and  important,  that  no  little  application,  research 
and  consideration  were  required  to  arrive  at  proper  con- 
clusions in  regard  to  them. 

For  some  time  after  the  argument  I  was,  in  regard  to 
one  or  two  of  the  controlling  points,  inclined  to  sustain 
the  judgment  of  my  late  learned  brother  Taschereau. 
I  have  since  bestowed  much  thought  and  research  up- 
on all  the  questions  involved,  and  I  shall  now  proceed 
to  state  the  result  at  which  I  have  arrived. 

The  property  in  question  in  this  suit  was  formerly 
owned  by  one  Philemon  Wright  Junior.  On  his  death, 
intestate,  it  became  the  property  of  his  children,  subject 
to  the  dower,  or  usufruct,  of  his  widow  Sarah,  formerly 
Sarah  Otmstead,  subsequently  Mrs.  N.  Sparks.  Some- 
time after  the  death  of  Philemon  Wright  his  real  estate, 
with  the  exception  of  a  part  set  out  for  his  widow,  Was 
divided  amongst  his  children,  and  deeds  confirming  the 
division  passed  between  them.  The  widow  did  not 
release  her  dower  to  any  of  the  lots,  and  therefore  held  it 
until  her  death.  She  might  have  disregarded  this  divi- 
sion and  made  a  claim  to  dower  in  the  whole  of  the 
lands,  for  all  that  appears  in  the  case,  unless  her  deed  to 
Leamy  in  1852  would  have  estopped  her ;  nor  did  she 
release  her  right  of  dower  to  any  of  them.    The  part  so 
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set  out  for  the  widow  includes  that  now  in  dispute.      ^^^ 
There  is  no  conveyance  from  any  of  the  heirs  to  her,  CHErRiBE 
and,  she  having  died  in  1871,  several  of  the  heirs  con- ^^q^^^^ 

veyed  their  interest  in  that  part  of  the  property  so  held      

by  her  to  the  appellant.  [ 

It  is  contended  that  she  derived  a  full  title  to  the  pro- 
perty she  held,  but  I  can  see  nothing  in  the  case  to 
justify  that  conclusion.  She  could  acquire  no  such 
right  as  the  widow  of  Wright^  and  whether  she  occupi- 
ed during  her  life  more  or  less  than  her  legal  share  of 
the  property  could,  in  my  view,  make  no  difference.  If 
more,  she  occupied  any  overplus  by  sufferance';  if  less, 
it  was  by  her  own  act,  and  the  fact  could  not  turn  her 
right  to  the  usufruct  into  a  sui)erior  title.  Besides,  she 
and  those  claiming  under  her  are,  in  my  opinion,  estop- 
-pei  by  her  conveyance,  which  expressly  limits  her  right 
to  that  of  a  life  estate. 

It  is  by  a  title  derived  from  her  that  this  action  is  de- 
fended, and  if,  for  some  of  the  reasons  assigned,  that 
title  is  sufficient  to  bar  the  legal  right  of  the  heirs,  our 
judgment  must  be  for  the  appellant.  There  was  an 
attempt  made  at  the  trial  to  prove  title  out  of  some 
of  the  heirs,  but  there  was  not  proof,  in  my  opinion,  of 
the  execution  of  the  deeds  produced  for  that  purpose. 

I  am  of  opinion  for  the  reasons  given  by  my  brother 
Foumiefy  that  the  description  of  the  property  in  the 
petition  was  sufficient;  and  also,  that  the  appellant 
cannot  claim  for  rents  and  profits  accrued  previous  to 
the  transfer  to  him  of  the  property. 

Several  conveyances  were  given  in  evidence  on  the 
part  of  the  Crown  from  heirs  of  Philemon  Wright  to 
Leamy ;  but,  as  they  were  only  of  the  lands  divided  be- 
tween the  heirs  and  not  of  any  part  of  that  set  apart  for 
the  widow  and,  therefore,  no  part  of  the  land  in  dispute, 
I  cannot  see  how  they  can,  in  any  way,  affect  the  issues 
before  us.    What  the  heirs,  or  Leamy ^  did  with  those 
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1880     other  lots,  cannot  in  any  way  affect  the  title  of  land 

Chbyribb  not  in  any  way  referred  to  in  the  deeds  in  question. 

The  Quben.  ^^  *^®  Grown  did  not  purchase  from  the  owners  of  the 

property,  has  it  acquired  a  title  independent  of  them 

[  '  and  in  opposition  to  their  legal  rights  ? 

The  question  is  not  as  to  the  abstract  right  of  the 
Crown  to  purchase  and  obtain  title  from  the  legal 
owner,  but  whether,  having  purchased  from  other  than 
the  legal  owners,  and,  by  retaining  possession  for  ten 
years,  the  latter  are  ousted  of  their  title.  If  such  a  ro- 
BXilt  has  been  reached  in  this  case,  it  must  be  by  virtue 
of  the  Civil  Code  and  by  statute.  The  statute  by  which 
the  claim  is  principally  supported  is  9  FVc,  ch.  37. 

Referring  to  Commissioners  of  Public  Works,  the  5  th 
section  provides  that  they  shall  have  power,  by  instru- 
ment under  their  handle  and  seals,  on  behalf  of  the 
province,  to  make  and  enter  into  all  necessary  contracts, 
&c.,  relative  to  the  public  works  of  the  province. 
Section  8  provides  that 

Said  CommiBsioners,  in  and  for  the  said  purposes,  shall,  at  all 
times,  have  power  to  acquire  and  take  possession  of  all  such  lands 
or  real  estate,  and  to  take  possession  of  all  such  streams,  waters,  and 
water-courses,  the  appropriation  of  which  for  the  use,  construe  lioa 
and  maintenance  of  such  public  works  aforesaid  as.  shall,  in  their 
judgment,  be  necessary. 

Power  is  also  given  to  the  Commissioners  to  contract 
for  the  purchase  from  all  persons,  seigniors,  bodies  cor- 
porate, guardians,  tutors,  curators  or  trustees,  lands  and 
real  estate.  This  provision  only  extends  to  a  purchase 
from  owners,  or  their  representatives.  It  does  not  au- 
thorize the  purchase  from  A  of  B's  land.  After  this 
provision  there  is  another  necessary  one  for  such  ob- 
jects, as  follows : 

If  the  owner  or  owners  of  such  lands,  &o.,  do  not  reside  in  the 
vicinity  of  such  property  so  required,  then  notice  shall  be  given  in 
the  Official  Oazette  and  in  two  distinct  newspapers  publbhed  in  or 
acyoining  the  district  in  which  such  property  b  situate,  of  the  inten* 
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tion  of  the  Commissioners  to  cause  possession  to  be  taken  of  such       1880 
lands,  &c. 


Chbviueb 

After  thirty  days  from  snch  notice  possession  was        «. 

authorized  to  be  taken,  and  the  land  to  become  vested      

in  Her  Majesty.    Provision  is  also  made  for  paying  the  ^®22[l  ^' 
amount  of  a  valuation  under  the  Act  into  Court. 

Sec.  9  provides  that  in  Lower  Canada  the  compensap 
tion  awarded  as  aforesaid,  or  agreed  ux>on  by  the  Com- 
missioners, and  any  party  who  might,  ufuier  thai  Act^ 
validly  convey  the  lands,  or  lawfully  in  possession 
thereof  as  proprietor  for  any  lands  taken  under  the  Act, 
without  the  consent  of  such  proprietor,  shall  stand  in 
stead  of  such  land,  and  any  claim  to  a  hypothec  or  in- 
cumbrance shall  be  converted  into  a  claim  to  or  upon 
the  compensation.  Provision  is  then  made  for  proceed- 
ings of  confirmation  in  either  of  the  two  cases  men- 
tioned— that  is,  where  the  purchase  and  conveyance  is 
from  the  owner  or  his  representatives,  as  stated  in  the 
clause  ;  and  second,  in  the  case  of  expropriation,  with- 
out any*such  purchase.  It  is,  in  my  opinion,  only  in 
one  or  other  of  those  cases  that  there  is  provided  any 
power  of  confirmation.  The  lands  in  question  were 
not  taken  under  the  provisions  for  expropriation ;  and  if 
the  widow  of  Ph  ilemon  Wright  could  not  give  a  title, 
then  the  provision  by  which  the  power  of  confirmation 
is  given  is  inapplicable.  The  terms  of  the  provision 
are  plain  as  I  read  them.  1st.  "Where  the  conveyance 
is  from  the  owner  the  confirmation  is  intended  and  pro- 
vided to  purge  the  lands  from  all  hypothecs  or  other 
legal  or  equitable  liens  ;  and,  2nd,  where  the  title  can- 
not be  procured  from  one  capable  of  making  it  ac- 
cording to  the  terms  of  the  Act,  the  amount  of  the 
award  is  paid  into  Court  for  the  parties  entitled  to  it,  to 
receive  it  in  payment  of  the  land  which,  in  either  case, 
becomes,  by  the  confirmation,  vested  in  the  Crown. 
To  apply    the    provision    for    confirmation    to    the 
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1880      case    of    a  purchase    from    A  of  B's   land,    would, 
CHRVRigB  in   my  matured  opinion,  be  doing  what   the  Legis- 

ThbQubin  ^**'^^®  ^^^  ^^*  niean  and  statute  has  not   provided. 

There  are  other  strong  grounds  mentioned  by  my  learned 

^JZl  '  brother  Fournier  which,  in  my  opinion,  are  legitimate 
against  the  validity  and  efficacy  of  the  confirmation  in 
question.  When  private  rights  are  invaded  by  a  statute 
the  mode  and  means  provided  by  the  statute  must  be 
strictly  pursued,  and  the  statute  itself  strictly  construed ; 
and,  unless  the  provision  be  clearly  and  plainly  appli- 
cable, no  title  can  be  acquired  under  it.  I  am  fully  of 
the  opinion  that  the  provisions  for  acquiring  a  title 
under  the  statute  in  question  are  inapplicable  to  the 
circumstances  of  this  case,  and,  therefore,  that  the  judg- 
ment of  confirmation  therein  was  ultra  vires  and  void. 

The  only  other  defence  that  I  think  necessary  to  con- 
8ider,concurring  as  I  do  generally  in  the  judgment  of  my 
learned  brother  Fournier^  is  that  of  prescription  by 
thirty  or  ten  years,  as  claimed  by  the  defence. 

The  claim  of  prescription  of  thirty  years  is  not  shown 
to  rest  on  a  proper  foundation. 

The  ];>o88ession  of  Mrs.  Sparks  must  be  characterized 
by  her  title,  and  as  her  possession  was  only  of  the  usu- 
fruct during  her  life,  and  her  title  therefore  precarious, 
and  not  as  a  proprietor,  one  essential  element  of  the 
right  of  prescription  was  wanting.  The  possession  of  the 
Crown  was  under  thirty  years,  and  it  therefore  cannot 
defend  by  prescribing  for  any  period  before  the  convey- 
ances. 

The  defence  under  a  prescription  of  ten  years  is  still 
open  for  consideration. 

By  article  2211  of  the  Civil  Code,  '*  the  Crown  may 
avail  itself  of  prescription.*' 

Availing  itself  of  that  right,  and  setting  up  a  defence 
under  it,  subjects,  in  my  opinion,  the  Crown  to  the  same 
roles  and  principles  as  a  subject  would  be. 
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Article  2206  of  the  Code  provides  that :  1S80 

Sabsequent  purchaBen  in  good  faiih,  under  a  translatory  title  deri-  Chevbiek 
ved  either  from  a  precarious  or  gubordinate  possessori  or  from  any  tp^^  Qukks, 
oiher  person,  may  prescribe  by  ten  years  against  the  proprietor  dur*       — « 
ing  such  subordinate  or  precarious  holding.  Ilenry,  J. 

It  is  contended  that  the  question  of  bad  faith  cannot 
be  raised  against  the  Crown,  and  should  not  therefore 
be  considered,  no  matter  the  extent  of  bad  faith  shown 
on  the  part  of  the  commissioners,  or  others  acting  for  the 
Crown  in  the  purchase  of  the  land.  That  the  King  can 
do  no  wrong  is  a  maxim  well  understood,  and  univers- 
ally applied,  and  therefore  bad  faith  cannot  be  imputed 
to  the  Sovereign.  The  ordinary  maxim  respondeat  sup- 
erior has  no  application  to  the  Crown ;  for  the  Sovereign 
cannot,  in  contemplation  of  law,  command  a  wrongful 
act  to  be  done ;  and  it  is  equally  well  established,  that 
the  Crown  cannot  be  prejudiced  by  any  laches  or  acts 
of  omission  of  any  of  its  officers.  The  doctrine  is  appli- 
cable this  far,  but  here  it  ends.  Where,  however,  a 
wrongful  act  is  done,  although  directly  by  the  Sove- 
reign, as  in  the  improper  issue  of  patents,  redress  is  given* 
on  the  principle  or  theory  that  the  Crown  was  misin- 
formed in  the  premises.  No  bad  faith  or  wrongful  act 
is  imputed.  When  a  patent  is  issued  interfering  with 
the  rights  of  a  previous  patentee,  the  Crown  is 
not,  theoretically,  charged  with  a  breach  of  faith  to- 
wards the  first  patentee,  although  a  wrong  was  done 
to  him  for  which  he  has  a  remedy.  Independently  of 
the  principles  upon  which  the  maxim  is  founded,  it 
would  be  bad  faith  in  the  Sovereign,  and  contrary  to  its 
own  previous  grant  to  both  parties,  to  grant  to  one  what 
it  had  no  right  to,  and,  by  doing  so,  interfere  with 
the  previously  acquired  rights  of  the  other.  Still,  those 
principles  do  not  prevent  justice  being  done  to  one  or 
both  of  the  parties.  In  every  suit  brought  in  the  Ex- 
chequer  Court  against  the  Crown,  the  claim  is  founded 
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1880      on  a  wrong  ;  but  not  on  one  imputed  to  the  Sovereign  ; 

Chkveikr  and  redress  is  given,  if  the  suppliant  is  entitled  to  it. 

Thk  Qcekx  ^®  ^  ^^*  answered  by  the  maxim  that  the  Sovereign 

can  do  no  wrong.    Neither  can  I  think  that  maxim  fur- 

^^Zl  '  nishes  an  answer  in  this  case.  At  page  60  of  Broom's 
Legal  Maxims,  under  the  heading  of  the  maxim  just 
referred  to,  we  find  doctrines  and  principles  applicable 
to  the  point  under  consideration.    He  says : 

With  respect  to  injuries  to  the  rights  of  property,  these  can  scar- 
cely be  committed  by  the  Crown,  except  through  the  medimn  of  its 
agents  and  by  misinformation  or  inadvertency,  and  the  law  has  fur- 
nished the  subject  with  a  decent  and  respectful  mode  of  terminating 
the  invasion  of  his  rights  by  informing  the  King  of  the  true  state  of 
the  matter  in  dispute,  being  by  petition  of  right ;  and  as  it  presumes 
that  to  know  of  any  injury  and  redress  it  are  insc2>arable  in  the  Royal 
breast,  then  issues  as  of  course,  in  the  King's  own  name,  his  order 
to  his  judges  to  d^  jjstica  to  the  party  aggrieved. 

The  record  teems  with  evidence  that  the  Government, 
through  its  departmental  and  other  officers,  were,  all 
along,  aware  of  the  precarious  title  they  were  getting 
from  Leamy  and  Mrs.  Sparks,  as  shown  in  the  judgment 
of  my  learned  brother,  before  alluded  to ;  and  of  the 
attempts,  from  time  to  time  made,  to  remedy  the  defects 
in  it.  As  before  asserted,  if  the  Grown  seeks  the  remedy 
of  a  statute  or  code,  the  whole,  and  not  part  of  it,  is 
invoked,  and  the  Crown  cannot  ask  to  have  any  part  of 
it  eliminated.  If  the  Crown  adopts  the  acts  of  its  sub- 
ordinates, such  as  the  purchase  in  this  case,  it  must  do 
so  under  the  circumstances  as  they  exist,  and  there  is 
no  principle  that  I  am  aware  of  that  would  give  the 
Crown  in  this  rcs^)*  ct  a  higher  or  diflferent  position, 
than  could  be  claimed  by  a  subject.  The  ingredient  of 
bad  failh,  although  not  necessarily  communicated,  is 
transmitted  to  the  Crown  with  the  conveyances ;  and 
independently  of  other  important  considerations  is 
sufficient,  in  my  opinion,  to  prevent  the  application  of 
the  prescription  by  ten  years. 

It  is,  however,  desirable  to  consider  the  ingredient  of 
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bad  faith  in  connection  with  the  principles  involved  in      ^^80 
the  maxim  that  the  King  can  do  no  wrong.  If  the  law,  Cbktbibr 
as  laid  down  in  the  extract  from  Broom,  "  presumes  that  ,j.^  OuBiar 

to  know  of  any  injury  and  to  redress  it  are  inseparable      

in  the  Soyal  breast,"  and  that  the  order  from  the  Sove-  !^ 
reign  is  "  to  do  justice  to  the  party  aggrieved,"  it  is  im- 
portant to  consider  whether  it  would  comport  with 
t!iat  order  that  any  defence  should  be  pleaded  in  direct 
violation  of  it.  When  the  Sovereign  orders  that  justice 
be  done,  it  must,  I  think,  mean  the  same  justice  that 
would  be  done  between  subjects,  and  by  the  same  legal 
and  equitable  principles.  I  do  not  contend  that  the 
plea  of  prescription,  if  applied  in  its  integrity,  would 
necessarily  amount  to  such  a  violation ;  but  to  apply 
the  prescription,  without  one  of  its  essential  constituents 
and  conditions,  would  I  think  do  so.  It  would  be  in 
direct  opposition,  not  only  to  the  principle  involved  in 
the  Code,  but,  in  my  humble  opinion,  to  the  principles 
which  are  involved  in  the  maxim  that  the  King  can  do 
no  wrong,  and,  at  the  same  time,  derogatory  to  the 
assumed  high  moral  and  dignified  position  of  the 
Sovereign.  The  servants  of  the  Crown  by  bad  faith 
acquire  for  the  Crown  a  translatory  title  from  one  man 
of  the  property  of  another.  The  fact  is  brought  to  the 
notice  of  the  Sovereign,  who  orders  that  justice  be 
done ;  but  the  counsel  of  the  Crown  would  desire  to 
frustrate  the  equitable  desire  of  the  Sovereign  by  invok- 
ing part  of  an  article  of  the  Code  and  excluding  the 
qualifying  provision  of  it,  by  which  that  very  question 
of  bad  faith  wbuld  be  withdrawn  from  consideration. 
This,  in  my  opinion,  would  be  giving  to  the  counsel  the 
light  to  oppose  the  Sovereign  will,  and  prevent  that 
justice  being  done  which  the  Sovereign  intended  and 
ordered.  I  will  not  speculate  as  to  the  propriety  of  the 
Sovereign,  in  view  of  the  high  toned  and  elevated  posi- 
tion he  is  assumed  to  occupy  in  regard  to  the  redressing 
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1880      of  wrongs  done  to  an  individual,  pleading  prescription, 

Chevrieb  as  it  is  not  necessary  in  this  case  to  do  so ;  but,  that  the 

The  Queen.  O^own  should  retain  the  title  and  possession  of  land 

belonging  to  others,  obtained  in  bad  faith  by  its  servants 

1  '  in  the  way  contended  for  here,  would,  I  think,  be  con- 
trary to  every  well  founded  principle  of  law,  equity  or 
honor.    The  Legislature,  by  the  provision  requiring 
good  faith,  has  decreed  that,  without  such,  prescription 
of  ten  years  between  subjects  shall  be  insufficient.    No 
subject  could  therefore  hold  land,  the    title  to  which 
had  been  acquired  contrary  to  such  good  faith.     The 
title  of  every  one  is  held  good  unless  some  one  can  pre- 
scribe for  thirty  years,  or  as  a  recipient  of  a  translatory 
title  in  good  faith  for  ten  years.    In  this  case  there  is  no 
evidence  of  either  the  thirty  years  or  of  the  good  faith. 
The  defence  rests  upon  shewing  good  faith.      It  is  a 
condition  of  the  article  and  upon  which  the  prescription 
by  ten  years  depends.    It  is  not  for  the  suppliant  to  show 
bad  faith.    It  is  not  necessary  to  impute  it,  but  for  the 
defence  to  establish  good  faith,  which,  I  think,  has  not 
been  done.    One  of  three  things,  I  think,  must  be  as- 
sumed :  first,  that  the  Sovereign  was  not  informed  of  the 
purchase  before  the  presentation  of  the  petition ;  second, 
that  if  informed  the  bad  faith  was  not  communicated ; 
or  third,  that  the  bad  faith  was  communicated.    There 
is  no  evidence  as  to  the  first,  nor  is  there  anything  to 
show  any  adoption  by  the  Sovereign  of  the  purchase. 
If  the  bad  faith  was  not  communicated,  the  Sovereign 
was  deceived  as  to  a  fraud  perpetrated,  which,  being 
subsequently  informed  of,  the  Sovereign  wishes  cor- 
rected.  If  it  was  communicated  the  prescription  should 
not  run.  As  to  the  true  position  of  the  Sovereign  in  this 
respect  we  have  no  evidence ;  but,  taking  the  second 
alternative,  which  is  the  important  one,  and  that  a 
fraud  was  practiced  on  the  Sovereign  by  suppressing 
the  fact  of  the  bad  faith,  the  only  honorable,  consistent 


VOL.  IV.]    SUPREME  COURT  OP  CANADA.  129 

and  justifiable  coarse  for  the  Sovereijjn  to  take,  on  dis-      ^^^ 
covering  it,  would  be,  as  has  been  done  here,  to  require  Che v  bier 
the  fact  to  be  inquired  into  and  ascertained,  and  justice  rp^^  qubbn. 

done.    The    Sovereign  is  the  fountain   of  honor  and      

dignity,  and  the  law  assumes,  as  before  stated,  that  — 1 
"  to  know  of  any  injury  and  to  redress  it  are  insepar- 
able." The  order  that  justice  be  done  cannot  surely  bo 
alleged  to  be  honestly  or  honorably  carried  out  by  taking 
a  course  to  prevent  it.  The  Sovereign  must  be  pre- 
sumed to  intend  what  she  orders ;  and  what  would  be 
justice  between  subjects  must  be  equally  between 
her  and  one  of  her  subjects  ;  and  what  is  meant  by 
the  order.  If  a  man  of  high  honor  and  principle 
ascertains  that,  by  means  of  the  bad  faith  of  his 
servant,  he  is  placed  in  a  position  to  claim  another 
man's  prox>erty,  I  need  not  suggest  what  would  be  rea- 
sonably expected  to  be  done  by  him.  The  Sovereign 
would  not  only  be  assumed  on  personal  considerations 
to  decline  holding  the  property  of  one  of  its  subjects, 
but,  on  the  principles  before  referred  to,  must  be  held 
bound  to  have  justice  done ;  and  not  by  eliminating  one 
part  of  an  article  of  the  Code  seek  to  prevent  it.  I  am 
not  dealing  with  any  assumed  merely  sentimental  ques- 
tion of  high  honorable  principle  in  the  breast  of  the 
Sovereign,  but  with  constitutional  doctrines  underly- 
ing rights  and  liberties  necessary  for  the  government 
of  the  empire  and  the  administration  of  justice,  and  re- 
quiring to  be  strictly  maintained.  The  honorable  and 
dignified  position  of  the  Sovereign  in  dealing  with  her 
subjects  is  too  important  to  be  frittered  away ;  and  it  is 
as  much  the  duty  of  Courts  to  uphold  it  as  to  administer 
the  law  in  any  other  respect.  I  think,  therefore,  to  give 
effect  to  the  i>osition  as  contended  for  would  be  placing 
the  Sovereign  in  a  position  antagonistic  to  the  im- 
portant constitutional  principles  to  which  I  have 
thought  it  necessary  to  refer. 

9 
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1880  There  is  still  another  objection  to  the  applicability  of 

Chbtbibr  the  alleged  prescription  of  ten  years  independently  of 

The  Qubbx.  *^^  question  of  bad  faith. 
_ ^       The  Civil  Code  by  article  2227  provides  that : 

AonrVi  J. 

..^^  Prescription  is  interrupted  civilly  by  any  acknowledgment  which 

the  possessor  or  debtor  makes  of  the  right  of  the  person  against 

whom  the  prescription  runs. 

Article  2225  provides  that : 

After  prescription  by  ten  years  has  been  renounced  or  interrupted, 
prescription  by  thirty  years  eUone  can  be  commenced. 

The  evidence  in  this  case  shews  that  the  Govern- 
ment, by  its  active  agents  and  officers,  prior  to  1855, 
purchased  the  property,  a  part  of  which  is  claimed  by 
this  x>etition,  and  received  a  deed  of  sale  made  by  A. 
Leamy  and  wife  to  Her  Majesty,  dated  the  24th  of  April, 
1854.  That  deed  contains  the  statement  that  the  Gov- 
ernment was  then  in  possession  of  the  land  thus :  "  And 
the  Government  who  are  now  in  possession  of  the  here- 
inafter mentioned  property."  Letters  and  reports  dated 
in  April  and  May,  1855  — a  year  after  the  Government 
acknowledges  to  have  been  in  possession — show  that 
the  Crown  agents  and  officers  had  not  only  notice  of 
the  precarious  title  under  the  previous  deed,  but  clearly, 
expressly  and  unequivocally  acknowledged  the  pro- 
prietary rights  of  the  parties  against  whom  is  invoked 
the  prescription  of  ten  years. 

It  seems  to  me  that  under  such  circumstances  the 
prescription,  if  any,  under  previous  titles  would  cease 
to  run  and  be  interrupted. 

Article  2227  of  the  Code  provides  that : 

Prescription  is  interrupted  civilly  by  renouncing  the  benefit  of  a 
period  elapsed,  and  by  any  acknowledgment  which  the  possessor  or 
the  debtor  makes  of  the  right  of  the  person  against  whom  the  pre- 
scription runs. 

Troplong  commenting  on  article  2248  of  the  Code 
Napoleon — which  corresponds  with  the  article  last 
cited — says : 
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And  first  of  all  the  acknowledgment  can  be  made  in  express  terms.       1880 
The  acknowledgment  need  not  be  accepted  by  the  creditor.    It  can    -,  ^^yy 
also  be  made  by  letter.    It  is  sufficient  for  the  creditor  not  to  repudi-         9, 
ate  it  in  order  that  he  may  avail  himself  of  it,  nobody  being  supposed  Thb  Quebk* 
to  give  up  any  right,  &c.  jj  —  j^ 

This  Court  is  asked  to  say,  under  the  circumstances 
in  this  case,  that  the  prescription  has  not  been  inters 
rupted  and  gives  a  right  to  defend  this  action. 

The  Sovereign,  by  her  agents  or  officers,  was  in  pos* 
session  for  a  year  before  the  acknowledgments  were 
made;  and  the  knowledge  and  dealings  of  an  agent 
whose  act  in  respect  to  other  parties  is  adopted  by  his 
principal  must  be  considered  the  knowledge  and  deal- 
ings of  the  principal. 

In  the  words  of  Article  2227  the  prescription  was 
civilly  interrupted  by  the  acknowledgment  while  in  pos- 
session of  the  proprietary  rights  of  the  persons  against 
whom  the  prescription  is  invoked.  Having  once  ack- 
nowledged this  right — with  the  full  knowledge  of  the 
title — the  prescription  was  interrupted  and  therefore 
according  to  Article  2255 : 

After  prescription  by  ten  years  has  been  interrupted,  prescription 
by  thirty  years  alone  can  be  commenced. 

It  cannot  be  contended  that  by  taking  another  deed 
from  the  same  vendors  subsequent  to  the  acknowledge 
ment  the  defect  was  cured,  and  the  peculiar  piovisions 
of  Article  2255  are  to  be  rendered  inoperative.  On  the 
contrary,  in  my  opinion,  it  strengthens  the  opposite  con- 
tention. After  the  acknowledgments  of  title  in  the 
authors  of  the  suppliant,  no  further  conveyances  from 
the  same  vendors  could  remedy  the  defect  in  the  title, 
as,  nemo  sibi  causam  possessionis  mutare  posse y  or,  as 
put  by  a  French  writer, — "  toute  quality  imprim6e  k  un 
titre  doit  subsister  ind6finiment." 

It  may  be  claimed  that  after  the  ratification  by  the 
Superior  Court,  supposing  that  to  have  been  intra  vires 
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^^      as  relating  to  the  title  of  the  heirs,  the  holding  was  in 

Chbtbier  good  faith,  and  that  it  was  a  holding  animo  domini 

The  Qteex.  f^om,  that  time.    I  don 't  think  it  should  be  so  concluded. 

The  knowledge  of  the  1  itle  of  the  heirs  existed  before, 

— !  at,  and  after  the  alleged  ratification ;  but  if  the  ratification 
divested  that  title  we  need  not  consider  the  question  of 
prescription.  If  it  did  not  from  any  cause  do  so,  it  can- 
not be  taken  as  anything  more  than  a  further  attempt 
unsuccessfully  made,  a  void  proceeding  against  the  title 
of  the  heirs,  and  being  inoperative  cannot  cure  the  bad 
faith  previously  existing.  It  must  I  think,  be  regarded 
only  as  another  ineffectual  struggle  to  deprive  them  of 
their  rights  in  the  proi)erty  without  remo^nng  the 
element  of  bad  faith. 

I  am  of  opinion  that  the  appeal  should  be  allowed 
and  judgment  given  for  the  appellant,  to  the  extent 
stated  in  the  judgment  of  my  learned  brother  Fournier^ 
with  costs. 

Tascherbau,  J.,  concurred  in  affirming  the  judgment 
of  the  Exchequer  Court. 

GWYNNE,  J. : — 

The  petition  alleges,  and  it  may  be  admitted  to  be 
true,  that  Ph  ilemon  Wright,  the  younger,  on  or  about  the 
4th  day  ot  May,  1808,  being  then  seised  in  fee  of  Lots 
Nos.  2  and  8  in  the  5th  range  of  the  Township  of  Hull^ 
was  married  to  Sarah  Olmstead  without  any  marriage 
contract,  and  that,  being  still  seised  of  the  same  estate 
and  other  lands,  he  died  intestate,  leaving  issue  of  that 
marriage,  and  his  widow  Sarah,  him  surviving. 

The  petitioner  has  produced  in  evidence  a  deed  dated 
the  20th  of  November,  1822,  appointing  the  said  Sarah 
Olmstead  tutrix  of  the  children  of  the  marriage,  whose 
names  and  ages  are  therein  respectively  stated  to  be  as 
follows:— 1st.  Philemon  Wright,  stated  to  be  aged  14 
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years ;  2nd.  Hull  Wright,  aged  12  years  ;  8rd.  Pamelia      ^^ 
Wright,  aged  10  years ;  4th.  Horatio  Gates  Wright,  aged  Chbtrieb 
8  years  ;    6th.  Wellington  Wright,  aged  6  years ;    6th.  f^^^  q^KOi. 

Erexina  Wright^  aged  4  years ;    7th.   Serina   Wright,      

aged  2  years ;  and  8th,  Sallp  Wright,  aged  10  months.  ' 

Now,  it  is  apparent  that  at  some  time  before  the  year 
1838,  and  during  the  minority  of  several  of  the  children, 
an  arrangement  (which  may  well  be  believed  to  have 
been  a  family  arrangement  for  the  partition  of  the  whole 
heritable  estate  whereof  Philemon  Wright  Jr.  died 
seised  in  the  above  lands  among  his  eight  children  and 
his  widow,  the  latter  to  take  in  fee  a  smaller  portion  of 
the  estate  than  she  would  have  been  entitled  to  for  her 
estate  in  dower),  wa^  verbally  agreed  upon,  and  that 
notwithstanding  the  minority  of  several  of  the  child- 
ren it  was  acted  upon  as  if  it  had  been  perfect  and  effec- 
tual in  law,  for  we  find  that  .on  the  11th  of  January, 
1887,  Wellington  Wright,  who  was  then  most  probably 
himself  a  minor,  and  while  his  three  younger  sisters 
certainly  were,  conveyed  the  share  allotted  to  him  upon 
the  partition  to  Nicholas  Sparks,  to  whom  Sarah  Olm* 
stead  had  been  married  in  1826,  and  on  the  same  11th 
January,  1887,  Horatio  Gates  Wright,  by  a  like  deed, 
conveyed  also  to  Mr.  Sparks  the  share  allotted  to 
Horatio,  by  the  same  agreement  for  partition. 

In  these  deeds  Wellington  Wright  and  Horatio  G. 
Wright  respectively  describe  the  piece  of  land  by  each 
conveyed  to  Sparks  as :  "  That  part  of  the  farm  belong- 
ing to  my  late  father,  apportioned  to  me,  as  will  appear 
on  the  diagram  drawn  by  Anthony  Swallwell,  Deputy 
Provincial  Surveyor,  which  piece  of  land  is  butted 
and  bounded  as  follows " —  &c.,  &c. ;  and  the  deeds 
contained  covenants  executed  by  each  grantor  respect- 
ively  for  further  aRsurances  to  be  executed  by  all  and 
every  other  person  or  persons  whomsoever  having  any 
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1880      claim,  estate,  right,  title  or  interest  in  or  to  the  piece  of 
CHErRiBB  land  thereby  granted,  &c.,  or  any  part  thereof. 
The  Queen.     Then  we  find  that  by  several  deeds  executed  npon 

the  6th  day  of  March,  1838,  all  in  like  form,  the  heirs  of 

1 '   '  Philemon  Wright,  deceased,  reciting  the  partition  which 

had  been  agreed  npon,  purported  to  secure  to  each  other 
the  allotment  assigned  to  each.  The  deed  to  Erezina, 
then  the  wife  of  Andrew  Leamp,  is  as  follows : 

Know  all  men  by  those  presents  that  we  Philemon  Wright  Jr.,  Hull 
Wright,  Pamelia  Wright,  wife  of  Thomaa  IfcGoey,Esq.',  Horatio 
Wright,  Serina  Wright,  wife  of  James  Pearce;  Erexina  Wright, 
wife  of  Andrew  Leamy  ;  Sally  Wright,  surviving  heirs  of  the  late 
Philemon  Wright  Jr.,  of  the  Townsliip  of  Hull,  in  the  District  of 
Montreal,  in  the  Province  of  Lower  Canada,  having  mutually  agreed 
to  divide  the  inheritance  left  U9  by  our  late  father,  we  have  caused 
the  same  to  be  surveyed  by  Anthony  Swallwell,  Deputy  Surveyor 
for  the  Province  of  Lower  Canada,  who  having  ascertained  the 
quantity  of  land  in  Lots  numbers  2,  3  and  4,  in  the  5th  concession  of 
the  said  Township  of  Hull,  being  the  property  of  our  late  father, 
hath  computed  the  same  to  be  591  acres  1  rood  and  24  perches,  in- 
cluding a  certain  pond  of  water,  the  said  portion  of  land  hoHng 
been  sub'divided,  the  following  portions  haive  been  allotted  to  each, 
that  is  to  say : 

To  Philemon  Wright, 

To  Hull  Wright, 

To  Pamelia  Wright, 

To  Horatio  Wright,  53    "      1    "    24  perches. 

To  Wellington  Wright, 

To  Serina  WHght, 

To  Erexina  Wright, 

To  Sally  Wright, 

To  Sally  Olmstead,  OUT  mother,  159  ''  the  said  pond  of  water 
inclusive,  with  all  which  we  are  content. 

And  in  order  the  better  to  secure  to  each  other  a  legal  title  to  the 
said  portions  of  land  aforesaid,  we  the  said  Philemon  Wright,  Hull 
Wright,  Pamelia  Wright,  Horatio  Wright,  Serina  Wright,  and  Sally 
Wright  by  these  presents  do  grant,  remise,  release,  and  forever  quit 
claim  unto  the  said  Erexina  Wright,  her  heirs  and  assigns  all  our 
right,  title,  interest  And  estate  to  the  65  acres  of  land,  (described  by 
metes  and  bounds'),  to  have  and  to  hold  the  above  released  premises 
to  her,  the  said  Erexina  Wright,  her  heirs  and  assigns  to  her  and 
their  uae  and  behoof  fureveri  bo  that  neither  we  the  said  Philemon 
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Wright^  Hull   Wright^  Pamdia   Wright^  Horatio  Wrighij  Serinm       1880 
Wright  and  Sallg  Wright^  nor  our  heirs,  nor  any  other  person  or  r*^!2^g^ 
persons  claiming  by,  from  or  under  us  or  them,  or  in  the  name,ri^t         0, 
or  stead  of  us  or  them,  shall  or  will  by  any  ways  or  means  have,  claim  Thb  Quvnr. 
or  demand  any  right  or  title  to  the  above  released  premises  or  to  any  q^^Z^  j 
part  or  parcel  thereof.  -.-. 

This  instnunent  is  signed  by  all  the  parties  named 
therein  except  Wellington  Wright,  who  was  then  dead, 
and  Senna  Wright  and  her  husband  James  Pearce^  who, 
though  living,  were  not  parties  executing  it ;  although 
not  executing  this  deed,  Serina  appears  to  have  executed 
all  the  other  deeds.  Now,  with  reference  to  the  recital 
in  these  deeds  of  the  allotments  which  had  preyiously 
been  made,  and  which  must  have  been  made  in  the  life- 
time of  Wellington  Wright  and  during  the  minority  of 
three  at  least  of  the  children,  if  not  also  during  the 
minority  of  Wellington,  it  is  to  be  observed  that 
the  allotment  stated  to  have  been  made  to  Sallp 
Olmstead,  the  mother,  is  stated  in  precisely  the 
same  language  as  the  allotments  to  all  the  others. 
The  whole  of  the  estate  whereof  the  father  died 
seised  is  stated  to  have  been  divided  into  nine 
parcels,  and  a  parcel  is  allotted  to  each  ot  nine  i)er- 
sons,  one  of  whom  is  Sallp  Olmstead,  the  mother.  That 
one  of  the  nine  persons  to  whom  the  respective  allot- 
ments are  made  is  to  take  a  different  estate  fix>m  the 
others  is  not  stated ;  the  contrary  seems  to  be  implied, 
for  the  agreement  recited  is  not  an  agreement  to  divide 
presently  among  the  heirs  the  residue  of  the  estate 
whereof  the  father  died  seised,  after  deducting  the  one- 
half  to  which  the  mother  was  entitled  as  customary 
dower,  and  the  reversion  in  such  half  (abiding  the  event 
of  her  death  to  come  into  possession  of  the  latter  half ), 
nor  is  it  an  agreement  to  divide  presently  among  the 
heirs  the  one-half,  and  to  leave  the  other  half  to  be 
divided  at  the  death  of  the  mother ;  the  agreement  is 
to  divide  presently  the  whole  inheritance  left  by  the 
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1880      father,  and  for  that  purpose  to  divide  it  into  nine  parcels 

Chevribr  and  to  allot  a  parcel  to  each  of  nine  persons  alike,  one  of 

TiiK  qVebv  ®^^^^  being  the  mother.   It  is  not  suggested,  on  the  deed, 

nor  yet  by  any  evidence  given  in  the  cause,  that  the  159 

;'_  /  '  acres  allotted  to  the  mother  were  so  allotted  as  having  a 
peculiar  value  equal  to  the  value  of  half  of  the  whole 
estate,  nor  that  she  had  consented  to  take  the  159  acres 
in  life  use  as  her  customary  dower,  nor  that  the  part  of 
the  159  acres,  which  consisted  of  a  pond  of  71  acres,  had 
any  value.  Nor  is  it  likely  that  at  that  early  period  be* 
fore  the  improvements  subsequently  made  that  it  had. 
However,  there  is  no  suggestion  that  the  159  acres 
were  to  be  enjoyed  by  the  mother  for  her  life  only,  or 
that  they  were  a  fair  and  reasonable  equivalent  for  her 
customary  dower  in  the  295  acres,  the  half  of  the  estate, 
nor  that  the  allotment  was  made  upon  that  foundatioui 
or  with  that  view,  or  that  the  mother  had  agreed  to 
any  such  arrangement,  and  in  the  absence  of  any  sug- 
gestions  or  evidence  of  the  above  nature  the  recital  in 
the  deeds  is  more  consistent  with  an  agreement  for  par- 
tition having  been  made,  as  it  might  have  been,  if  the 
parties  were  willing  to  concur  in  it,  that  the  whole 
property  should  be  divided  into  nine  allotments,  one  to 
be  given  to  each  of  the  nine  persons  named,  of  whom 
the  mother  was  one,  to  be  enjoyed  presently,  in  severalty 
in  fee ;  and  that  this  was  the  intention  obtains  con- 
firmation, as  appears  to  me,  from  the  frame  of  a  deed  of 
the  same  date  executed  in  favor  oi  Nicholas  Sparks,  con- 
firming to  him  Wellington  Wright's  i)ortion  conveyed 
to  him  by  this  deed  of  January,  183t.  This  deed  is  as 
follows : 

Know  all  men  by  these  presents  that  we  Philemon  Wright,  Hull 
Wright,  Pamelia  Wright,  wife  of  Thomas  McGoey,  Esq.,  Horatio 
Wright,  Serina  Wright,  wife  of  James  Pierce,  Erezvna  Wright,  wife 
of  Andrew  Leamy,  and  SaUy  Wright,  surviving  heirs  of  the  late 
Philemon  Wright  Jr.,ofihe  Township  of  Bull,  &c.,  have  mutually  re- 
leased and  quitted  claim  to  each  other  the  several  portions  of  our 
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late  fathei-'s  estate  allotUd  to  us  Ly  deed  bearingeven  date  with  these  1880 
presents  5  and,  whereas,  our  late  brother  Wellington  Wright  i\iA  by  ^  ^^''^ 
deed,  bearing  date  the  eleventh  day  of  January,  in  the  year  of  Our  „, 

Lord  one  thousand  eight  hundred  and  thirty-seven,  for  a  certain  oon-  The  Qctbrx 
sideration  therein  mentioned,  relinquish  his  claim  to  the  certain  por-  q 
tion  of  our  father^ e  property  allotted  to  him^  in  favor  of  Nieholae       ....• 
Sparks  J  Esq.,  of  By  town  ^  and  whereas  it  appears  to  us  to  be  just  and 
reasonable  that  the  said  Nicholas  Sparks  should  be  confirmed  in  his 
title  to  the  said  portion  of  our  late  brother.    Therefore,  Ac,  A'c,  &o. 

This  deed  appears  to  have  been  executed  only  by 
Hull  Wright,  Serina  Wright,  Pamelia  Wright,  and  Sally 
Wright,  although  prepared  for  execution  by  all  parties. 
It  speaks  however,  as  it  appears  to  me,  of  the  allotments 
made  to  each  as  the  certain  iwrtion  of  each  in  their 
father's  property,  an  expression  precisely  applicable, 
assuming  the  whole  estate  to  have  been  divided  and 
Sarah  Olmstead  to  have  taken  one  allotment  equally 
with  the  others.  Then,  by  deeds  of  lease  and  release, 
bearing  date  respectively  the  30th  of  April  and  1st  May, 
1839,  Sally  Wright  and  her  husband,  William  Colter, 
bargained,  sold  and  released  to  Andrew  Leamy,  his  heirs 
and  assigns  forever,  the  piece  of  land,  describing  it  by 
metes  and  bounds,  which  by  the  deeds  of  March,  1888,  is 
said  to  have  been  allotted  to  Sally  Wright 

W  e  find  next,  that  by  a  deed  bearing  date  the  12th 
September,  1849,  Sarah  Olmstead,  claiming  this  property 
as  her  own  absolute  proi>erty,  by  notarial  deed  executed 
by  her  and  her  husband,  Nicholas  Sparks,  granted, 
bargained,  sold,  assigned,  transferred  and  made  over, 
with  promise  of  warranty  against  all  gifts,  dowers, 
debts,  mortgages,  substitutions,  alienations  and  other 
hindrances  whatsoever,  to  Her  Majesty  Queen  Victoria, 
Her  heirs  and  successors,  represented  herein  by  the 
Honorable  Etinne  Pascal  TacM,  Chitf  Commissioner  of 
Public  Works  of  the  Province  of  Canada,  a  certain  piece 
of  land,  &c.,  &c.,  describing  it — *'  The  aforesaid  hereby 
bf^rgained  aud  sold  piece  of  land  and  premises  being 
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1S80      holden  by  the  tenure  of  free  and  common  socage,  free 
Chevriee  and  clear  of  every  charge,  burden  and  incumbrance," 

The  Queex.  ^^''  ^^' 

Now,  the  piece  of  land  hereby  conveyed  was  part  of 

^^^ill^'  '  the  above  allotment  made  to  Sarah  Olmslead,  and  this 
deed  is  only  consistent  with  the  fact  that  up  to  the  time 
of  its  execution,  in  September,  1849,  she  was  under  the 
impression  and  belief  that  she  was  seised  in  fee  simple 
of  the  portion  allotted  to  her. 

In  the  year  1852,  Andrew  Leamy  plainly  entertained 
the  design  of  increasing  his  estate  in  these  and  the 
adjoining  lots,  for  he  purchased  from  one  Nancy  Louisa 
Wright^  by  a  notarial  deed,  dated  the  6th  December, 
1852,  a  part  of  lot  No  2,  in  the  4th  concession,  and 
of  lot  No.  1,  in  the  5th  concession,  and  a  pait  of  lot 
No.  28  in  the  long  range  of  the  Township  of  Temphton, 
on  the  east  side  of  the  Gatineau  Siver,  adjoining  those 
lots  whereof  Philemon  Wright  Jr.^  had  died  seised,  and  by 
another  notarial  deed,  dated  the  7th  December,  1852,  he 
purchased  from  Mr.  Sparks^  who,  jointly  with  his  wife, 
Sarah  Olmstead,  conveyed  to  Leamy  the  resi>ective  pieces 
purchased  by  Sparks  from  Wellington  and  Horatio  O. 
Wright,  free  and  clear  of  every  charge,  burden,  &c., 
excepting  such  as  are  imposed  by  the  Letters  Patent 
from  the  Crovni,  comprehending  the  said  pieces  of  land. 

It  would  seem,  that  about  this  time  the  Commission- 
ers of  Public  Works  were  making  surveys,  and  contem- 
plating acquiring  more  land  in  the  locality  for  improve- 
ments  about  to  be  made  in  the  Gatineau  works,  and  it 
is  not  unlikely  that  those  contemplated  improvements 
may  have  operated  in  some  measure  in  inducing  Leamy 
to  extend  his  estate  by  purchase.  The  knowledge  that 
the  Commissioners  of  Public  Works  would  investigate 
the  title  of  any  lands  they  might  be  about  to  purchase, 
may  have  induced  him  to  have  been  more  particular  in 
having  the  title  of  Sparks  to  the  land  he  was  about  to 
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ptircliase  from  him  looked  into,  than  he  would  other-      1^80 
wise  have  been.    Up  to  this  time  there  does  not  appear  Chbybibb 
to  have  been  any  doubt  whatever  raised,  by  any  of  the  m^  q 

parties  interested  in  the  Philemon  Wright  estate,  as  to      

the  right  of  Sarah  Olmstead,  then  Mrs.  Sparks^  selling  as  ^'^^^^ 
absolute  proprietor,  the  piece  of  land  which,  claiming 
to  be  such,  she  had  sold  to  the  Commissioners  of  Public 
Works  in  1849.  It  seems  that  when  Leamy  was  con- 
templating purchasing  the  lands  in  which  Sparks  was 
interested  by  purchase  from  Horatio  and  Wellington 
Wright,  he  also  contemplated  purchasing  from  Mrs. 
Sparks  the  residue  of  the  159  acres,  including  the  pond 
allotted  to  her,  after  deducting  the  21  acres  1  rocKl  and  25 
perches  sold  by  her  to  the  Commissioners  of  Public 
Works  in  1849,  and  it  is  not  improbable  that  Leamp's  bet- 
ter knowledge,  arising  perhaps  from  his  residing  in 
the  neighborhood,  of  the  quantity  and  situation  of  the 
lands  which  the  Commissioners  were  having  inspected, 
and  surveyed,  and  would  require,  induced  him  to  make 
those  purchases,  and  it  is  altogether  likely  that  upon  the 
negotiation  of  the  purchase  from  Sparks,  he  had  his  title 
investigated  and  also  that  of  Mrs.  Sparks  to  the  residue 
of  the  159  acres  allotted  to  her,  which  he  contemplated 
purchasing  also.  It  was  probably  at  this  time  discov- 
ered that,  however  much  the  parties  may  have  inten- 
ded, and  Mrs.  Sparks,  formerly  Sarah  Omstead,  may  have 
believed  that  she  held  the  159  acres  allotted  to  her  in 
fee,  as  the  children  held  their  shares,  and  in  lieu  of  her 
claims  to  dower  in  the  half  of  her  deceased  husband's 
estate,  yet  that  no  deed  may  have  been  executed  to  her, 
as  had  been  to  the  children  in  March,  1 838,  or  if  executed, 
that  it  was  defective  by  reason  of  some  of  the  children 
having  been  infants,  and  she  may  have  then  for  the  first 
time  been  awakened  to  the  discovery  that  a  title,  which 
she  may  have  considered  to  be,  and  which  all  her  children 
may  have  considered  and  intended  to  be,  perfecti  was  in 
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iS80      truth  imperfect,  for  the  want  of  a  deed  executed  by  par- 

Chevrikr  ties  competent  in  law  to  bind  themselves  and  their 

The  Quern  ^®^^®»  evidencing  what  may  have  been  well  known  in 

the  family  to  have  been  the  intention  of  the  whole 

^TT"^- family. 

The  petitioner  relies  upon  a  notarial  deed  executed 
upon  this  same  7th  December,  1852,  by  Mrs.  Sparks  to 
Learn  t/y  for.  the  purpose  of  showing  that,  as  he  contends, 
the  fact  is  Leamy  knew  that  Mrs.  Sparks  had  only  a 
usufructuary  interest  for  life  as  her  dower,  in  the  159 
acres.  By  this  deed  she,  describing  herself  as  Sarah 
OlmstecLfly  declared  that  she  sold,  assigned,  transferred 
and  made  over  from  thenceforth  and  forever,  with  war- 
ranty of  her  own  acts  only,  to  Mr.  Andrew  Leamy^  all 
and  all  manner  of  dower  and  right  or  title  of  dower 
whatever,  either  customary  or  conventional,  prefix, 
which  she  might,  or  of  right,  ought  to  have  a  claim  into 
and  out  of  that  messuage  tenement  parcel  or  piece  of 
land  heretofore  belonging  to  Philemon  Wright  Jr.^  her 
late  husband,  and  which,  at  the  division  or  partition 
thereof  bet  ween  her  the  said  Sarah  Olmstea/l  and  the  heirs 
of  the  said  Philemon  Wright^  was  set  apart  to  and  for  the 
use  of  her  the  said  Sarah  0/m$/^a</,excepting,ho  we ver,t hat 
piece  sold  by  the  said  Sarah  Olmstead  to  Her  Majesty  for 
the  use  of  the  Oa/meau  Works  by  deed  (1032),  dated  12th 
September,  1849,  to  have  and  to  hold  unto  the  said 
Andrew  Leamy ^  his  heirs,  executors,  administrators  or 
assigns,  the  said  dowers  and  all  other  rights  whatsoever 
belonging  to  the  said  Sarah  Olmstead^  and  which  the 
latter  claims  as  her  right  of  dower  of,  into  and  upon  the 
said  messuages,  tenements,  parcel  or  piece  of  land  re- 
ferred to  in  said  diagram,  and  called  Sally  Olmstead^ 
with  the  exception  of  the  piece  sold  to  Her  Majesty, 
and  the  said  Sarah  Olmstead  thereby  substituted  and 
subrogated  the  said  Andrew  Lcamy^  his  heirs  &c.,  &c., 
in  and  to  all  and  singular  her  rights  of  actions  for  and 
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in  resi)ect  of  said  dowers,  to  be  claimed  in  the  said  mes-       ^880 
snage  tenement,  parcel  or  piece  of  land  referred  to  in  Ohevrieb 
said  diagram  and  marked  ScJly  0/m5/«arf,excepting,  how-  rj^^  qcbbx. 

ever,  what  is  before  excepted.  

It  is  quite  consistent  with  this  deed,  notwithstanding  ' 

its  frame,  that  both  Sarah  Olmstead  and  Leamy  may  have 
well  known  that  the  intention  of  the  family  was  that 
the  former  should  enjoy  the  159  acres  in  fee  in  lieu  of 
her  dower  in  her  husband's  estate,  and  that  Leamy  may 
have  been  advised  that,  whatever  might  be  their  belief 
or  knowledge  upon  that  point,  if  the  fee  had  not  been 
in  law  secured  to  her  by  a  deed  executed  for  that  pur- 
pose by  persons  competent  to  bind  themselves,  it  would 
be  of  no  use  to  him,  if  he  comtemplated  selling  to  the 
Government,  to  take  a  deed  in  fee  from  Sarah  Olmstead 
as  from  an  absolute  proprietor,  if  he  could  produce  no 
deed  showing  such  a  title  in  her,  and  that  under  the  cir- 
cumstances his  best  plan  would  be  to  take  a  deed  des- 
cribing the  title  as  it  would  be  in  the  absence  of  a  deed 
conveying  the  land  to  her  in  fee,  and  that,  as  he  knew 
what  the  intention  of  the  family  had  been,  of  which 
family  he  was  a  member  by  marriage  at  the  time  of  the 
execution  of  the  deeds  of  1888,  having  been  married  to 
Erezina  Wright,  in  1835,  he  might  run  the  risk  of  hav- 
ing the  title  made  perfect  by  the  family,  so  as  to  enable 
him  to  give  a  good  title  to  the  Commissioners  of  Public 
Works.  It  may  be  said  that  all  this  is  mere  suggestion ; 
but  after  the  death  of  the  parties  to  this  transaction,  and 
27  years  after  it  took  place,  a  suggestion  of  motives  ex- 
planatory of  conduct,  which,  from  matters  which  do 
sufficiently  appear,  would  seem  to  be  very  natural  and 
highly  probable,  may  well  be  put  forward  and  relied 
upon  in  answer  to  suggestions  of  bad  faith,  for  which 
purpose  this  deed  is  relied  upon  by  the  petitioner,  and . 
for  the  purpose  also  of  adding  weight  and  support  to 
the  bonaftdez  of  other  instruments  subsequently  execut- 
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1880      ed  which  the  Grown  relies  upon,  and  which  are  assailed 
Cheviubb  by  the  petitioner  as  false. 

The  Qukbh.     ^*  ^^^^^  ^^^^  **  ^^^^  '™®  t^®  Commissioners  of  Public 
Works,  through  their  counsel,  were  taking  the  ordinary 

G  Wynne,  J.  ..  <■•  •  <»  •••aai_ 

i precautions  usual  in  such  cases  of  enqumng  into  the 

title  to  the  lands  they  contemplated  acquiring,  and  it 
seems  reasonable  to  conclude  from  the  letters  and  re- 
ports which  passed  between  the  Superintendent  of 
Works  and  the  Secretary  of  the  Commissioners  that,  in 
so  far  as  affected  the  title  to  so  much  of  the  land  then 
contemplated  being  acquired,  which  formed  x^art  of  the 
159  acres  alloted  to  Sarah  OlmsUadj  the  only  title  shown 
up  to  and  in  the  month  of  April,  1853,  was  the  title, 
whatsoever  that  might  be,  which  appeared  upon  the 
transfers  of  Horatio  G.  Wright  and  of  Wellington  Wright's 
interests,  sold  and  conveyed  to  Sparks  by  the  deeds  of 
January  7th,  183t ;  upon  the  releases  of  the  5th  March, 
1888 ;  upon  the  deed  of  lease  and  release  of  1839,  execu- 
ted by  Sal/j/  Wright  and  her  husband  to  Leamy ;  upon 
the  deed  executed  by  Sparks  in  December,  1852,  convey- 
ing to  Leamy  the  shares  of  Horatio  O.  and  Wellington 
Wright ;  and  upon  the  deed  of  the  same  month  of  Dec- 
ember executed  by  Mrs.  Sparks,  formerly  Sarah  Olmstead, 
and  her  husband  to  Leamy.  It  may  be  admitted  that  the 
deed  of  release  of  3rd  February,  1858,  had  not  as  yet 
been  communicated  to  any  person  acting  in  the  investi- 
gation of  the  title  upon  the  part  of  the  Commissioners. 
That  deed  purports  to  bear  date  the  8rd  of  February, 
1858,  and  to  have  been  executed  by  Horatio  &,  Wright^ 
Elizabeth  Wright,  Sarah  Wright  and  Philemon  Wright 
in  the  presence  of  James  Goodwin  and  John  Doyle — and 
to  sell,  transfer  and  make  over  unto  Andrew  Leamy,  his 
heirs  and  assigns  aU  right,  title,  interest  and  claim  of 
whatever  nature  either  as  heirs  or  otherwise,  which 
they  or  any  of  them  then  had  or  might  thereafter  have 
in.  to  or  upon  that  piece  of  land  and  pond  of  water 
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heretofore  belonging  to  Philemon  Wright  Jr.,  in  his  life-       1S80 
time,  of  Hull,  and  which  at  a  division  of  his  j}ropeity  be*  Chbvbibb 
twetn  his  heirs  and  his  widow,  Sarah   Olmstead,  was  ^^^theQukkjt 

apart  to  and  for  the  use  of  the  said  Sarah  Olmslead,  as  will      

appear  by  reference  to  a  diagram  drawn  by  Anthony  ^{]|^> 
Swattwell,  surveyor,  annexed  to  a  transfer,  made  by  the 
said  Sarah  Olmstead  to  the  said  Andrew  Leamy,  execut- 
ed before  A.  Larue  on  the  tth  December,  1852,  and  part 
of  which  is  now  used  for  the  purposes  of  the  Oatineau 
boom. 

Now,  this  deed  is  so  framed  as  to  be  consistent 
with  the  fact  that  the  159  acres  were  intended  by  all  par- 
ties to  have  been  enjoyed  in  fee  by  Sarah  Olmstead  as  her 
share  on  the  partition,  although  that  intention  may  not 
have  been  effectually  executed  in  law.  Nothing  turns 
upon  the  fact  of  the  signature  of  Elizabeth  Wright 
(Mrs.  Leamy)  to  this  deed  being  yoid,  for  the  title  of  the 
Crown,  in  so  far  as  Mrs.  Leamy' s  interest  is  concerned, 
requires  not  this  deed  to  support  it;  for  she  is  a 
party  to  the  conveyances  under  the  statute  under  which 
the  Crown  claims. 

But  the  petitioner  asserts  that  this  deed  is  a  forgery 
in  80  far  as  the  signatures  of  Sarah  and  Philemon 
Wright  are  concerned.  These  two  persons  were  called 
by  the  petitioner  and  severally  denied  the  signatures 
of  their  respective  names  to  be  in  their  hand  writing. 
Sally  Wright,  however,  having  been  shown  the  deeds  . 
of  lease  and  release  of  1839,  admitted  Ihat  she  had 
signed  them,  and  upon  being  asked  to  compare 
those  signatures  with  *  the  signature  of  the  name 
of  Sarah  Wright  to  the  deed  of  February,  1858,  she 
admitted  that  they  resembled  each  other,  and  that 
she  sometimes  signed  her  name  as  Sarah  and  sometimes 
as  SalJy.  Philemon  Wright,  upon  being  asked  whether 
he  had  any  reason  for  saying  that  the  signature  of  *'  P. 
Wright "  to  the  deed  was  not  in  his  hand  writing,  said 
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^^^      witness  also.     Unless  the  deed  was  executed  by  some 

Chbybibr  persons  representing  themselves  to  be  the  parties  rc- 

Thb  Qubbk.  spectively  signing  it,  both  this  witness  and  Doyle  must 

have  been  parties  to  a  forgery.      Now,  it  is  impossible 

'  '  to  read  the  witness's  evidence  as  intending  to  convey 
that  he  could  falsely  have  set  his  nama  as  subscribing 
witness  to  the  execution  of  a  deed  which  he  had  never 
seen  executed,  and,  if  this  be  not  what  he  intended, 
then  his  evidence  is  just  what  might  have  been  expect- 
ed from  an  honest  witness  after  23  years,  who  had  no 
recollection  of  the  fact  of  execution,  but  who  saw  his 
own  signature  and  that  of  another  i>erson  whom  he 
knew  set  as  subscribing  witnesses  to  the  execution,  and 
who,  upon  the  faith  of  such  subscription,  had»  in  1876, 
made  oath  to  the  execution  for  registration. 

There  are  many  reasons  which  may  be  urged,  and 
there  is  also  other  evidence  which  may  be  relied  upon, 
in  my  judgment,  in  support  of  the  genuine  character  of 
the  deed.  Firstly,  The  recitals  in  the  deeds  of  March,  1888, 
afford  evidence  to  my  mind,  that  the  intention  of  all 
the  parties  to  the  partition  of  Philemon  Wright's  estate 
recited  in  those  deeds  was  that  the  whole  of  his  estate 
should  be  divided  into  nine  parts,  of  which  his  widow 
should  take  one  part  in  satisfaction  of  and  in  lieu  of 
her  dower,  and  that  it  was  with  this  intent  that  the 
169  acres,  of  which  71  acres  were  pond,  were  allotted  to 
her.  Secondly,  Then  as  to  Horatio  and  Wellington 
Wright^  the  deeds  executed  by  them  respectively  to 
Sparks  are  fairly,  as  it  seems  to  me,  open  to  the  construe- 
tion  that  they  were  selling  the  whole  of  their  respective 
interests  in  their  father's  estate.  Thirdly,  When  Sarah 
Olmstead,  in  1849,  sold  the  21  acres  1  rood  and  25 
perches  to  the  Government,  there  can  be  no  doubt  that 
she  regarded  herself  as  being,  and  claimed  to  be,  the 
owner  in  fee  of  the  169  acres  allotted  to  her.  Fourthly, 
That  she  had  so  sold  this  piece,  claiming  to  be  seised  in 


<  * 
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fee,  must  have  been  known,  we  may  fairly  assume,  to      1^80 
her  children,  and  yet  none  of  them,  so  far  as  appears,  chbtrire 
made  any  objection  to  her  having  so  done,  or  disputed  ^^  quebx 

her  right  to  do  so.    Fifthly,  Leamy  may  have  been  advis-      

ed  to  take  the  deed  of  December,  1852,  in  the  frame  ^ 

in  which  it  was,  because  of  Sarah  0!mstead  being  unable 
to  produce  a  deed  transferring  the  fee  of  the  159  acres 
to  her,  although  as  one  of  the  family  he  may  have 
known  that  the  intention  of  all  parties  was  that  she 
should  take  the  fee,  and  he  may  have  relied  upon  get- 
ting the  family  to  confirm  his  title  in  pursuance  of,  and 
with  a  view  to  giving  effect  to,  such  original  inten- 
tion, so  as  to  enable  him  to  deal  with  the  Commis- 
sioners. In  this  view  the  frame  of  that  deed  cannot  be 
appealed  to,  to  his  prejudice.  Sixthly,  Under  these 
circumstances  and  in  this  view,  the  execution  of  the 
deed  of  the  3rd  of  February,  1853,  would  have  been  a 
proper  act  to  be  performed  by  the  respective  parties  to 
that  deed,  and  would  have  been  but  the  fulfilment  and 
discharge  of  a  moral  obligation  resting  upon  those 
parties  to  give  legal  effect,  so  far  as  they  could,  to  what 
had  been  agreed  between  the  parties  to  the  partition, 
and  acted  upon  as  if  it  had  been  legally  effectuated. 
Seventhly,  Under  these  circumstances,  it  would  be 
reasonable  that  the  deed  should  be  executed  without 
any  consideration  therefor  being  paid  by  Leamy.  None 
appears  or  is  pretended  to  have  been  paid  by  him ;  it 
merely  states  that  it  is  executed  for  good  and  valid 
considerations  previously  paid.  Eighthly,  The  with- 
drawal of  all  opposition  by  Hull  Wright,  Pamelia 
Wright  and  Serina  Wright  to  the  confirmation  of  the 
deed  of  May,  1865,  subsequently  executed  by  Leamy  to 
the  Q-ovemment,  also  affords  strong  evidence  in  con- 
firmation of  the  position  that  Sarah  Olmstead  was 
intended  to  have  an  estate  in  fee  in  the  159  acres, 
and  that  it  was  for  this  reason  that 'the  opposition 
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1880      ^as  withdrawn ;  and  Ninthly,  The  execution  of  the 

Chbvkibr  several  deeds  under  which  the  petitioner  claims,  for 

Tm  Queew.  *^®  consideration  of  which  evidence  has  been  given,  is 

quite  consistent  with  the  parties  who  executed  those 

'  'deeds  believing  that  they  had  no  beneficial  interest  to 

transfer,  and  is,  to  my  mind,  wholly  inconsistent  with 
their  believing  themselves  to  have  any  beneficial  in- 
terest. 

But,  besides  all  these  considerations,  there  is  the  evi- 
dence of  one  Clark,  who  having  taken  receipts  from 
Horatio,  Serina  and  Philemon  Wright,  which  he  pro- 
duced, testified  to  his  belief  that  the  instrument  dated 
the  3rd  February,  1863,  was  signed  by  those  persons ; 
an  opportunity  of  the  comparison  of  the  signatures  of 
those  persons  with  undoubted  documents  signed  by 
them  respectively  has  been  also  afforded  us,  which,  I 
confess,  instead  of  creating  a  doubt  in  my  mind,  con- 
firms me  in  the  belief  that  the  signatures  to  the  deed  of 
February,  1858,  are  genuine. 

It  was  argued,  that  if  the  deed  was  genuine  it  would 
have  been  brought  forward  by  Leamy  at  once  ui>on  its 
execution.  But  who  is  to  say  ?  Certainly  no  one  does 
say  that  it  was  not  exhibited  to  Mr.  McCord,  the  coun-* 
sel  taking  the  title  ui>on  behalf  of  the  Commissioners. 
Its  having  been  produced  to  Mr.  McCord,  we  may  con- 
elude  with  certainty,  would  have  had  no  effect  what- 
ever upon  him,  so  as  to  have  diverted  his  mind  for  an 
instant  from  taking  the  steps  which  he  seems  to  have 
resolved  to  take,  namely,  to  take  a  deed,  under  the  Act 
of  Parliament,  executed  by  Leamy,  as  the  best  and  most 
perfeet  title  which  in  his  judgment  could  be  obtained, 
and  the  only  one  that  he  would  recommend ;  and  to 
procure  a  confirmation  of  it.  Upon  the  whole,  therefore, 
the  evidence  in  favor  of  the  genuineness  of  the  deed  ap- 
pears to  me  to  be  immeasurably  stronger  than  that  of- 
fered against  it. 


YOL.  IV.J    SUPEBMB  COUBT  OP  CANADA.  149 

l^e  &ct  of  this  deed  not  having  been  registered  nntil      ^^^ 
after  the  registration  of  the  deeds  nnder  which  the  Chevukb 
petitioner  claims,  is,  in  my  judgment,  of  no  importance,  j^^  qxjssk. 

for  the  title  by  the  conveyance  under  which  the  Grown      

claims  from  Leamy  and  wife,  which  is  made  a  good^'TT"^' 

title  by  statute,  and  which  deed  was  registered  at  the 

time  of  its  execution,  intervened  (1).     Moreover,  at 

the  time  of  the  Code  coming  into  force,  the  Crown  was 

in  open  and  public  possession  of  the  land  as  owner,  and 

so  within  the  exception  enacted  by  article  2088  of  the 

Code. 

Then,  by  notarial  deed  dated  the  27th  September,  185S, 
Sarah  Olmstead  sold,  ceded,  transferred  and  made  over, 
with  warranty  of  her  own  acts  and  deeds,  to  Andrew 
Leampt  all  the  right,  claim,  title  and  interest,  demand 
and  property  of  the  said  Sarah  Olmitead^  of,  in,  to  and 
upon  that  piece  or  parcel  of  land  situate,  &c.,  &c.,  and 
described  on  the  plan  ^rawn  by  Anthony  SwaUweU^ 
surreyor,  and  which  is  of  record  in  the  office  of  A. 
Larue,  one  of  the  undersigned  notaries,  together  with 
the  pond  of  water  included  in  the  said  piece  or  parcel 
of  land,  excepting,  and  the  said  Sarah  Olmstead  doth  ex* 
cept  and  reserve  out  of  said  piece  or  parcel  of  land  and 
pond  of  water,  all  that  certain  piece  containing  21  acres 
1  rood  and  25  perches,  sold  to  the  Government  by  deed 
bearing  date  the  12th  September,  1849.  This  deed  is 
expressed  to  be  made  in  consideration  of  <£100  acknow* 
ledged  to  have  been  paid  to  her  by  Leamy  previous  to 
the  iTth  December,  1852,  upon  which  day  the  said  Sarah 
Olmstead  declares  that  she  delivered  unto  the  said 
Andrew  Leamy  seisin  and  i>ossession  of  the  said  piece  or 
parcel  of  land  so  transferred  and  described  as  aforesaid. 

With  respect  to  this  deed  it  may  be  observed  that,  if 
it  was  never  intended  that  Sarah  Olmstead  should  be 
the  owner  in  fee  of  the  piece  allotted  to  her,  in  lieu  of 

(I)  See  article  2089,  Cnril  Code. 
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1880      her  dower  in  her  deceased  Iinsband*8  estate,  and  if  it 

Chevubr  was  only  allotted  to  her  to  enjoy  the  usufruct  for  life 

Tab  Queex.  ^  ^®'  dower,  there  would  have  been  no  sense  whatever 

—      in  her  executing  this  deed  after  having,  in  December, 

Wynne,  .  2gg2^  goj^  all  her  interest  in  the  land,  if  her  usufruct  by 

way  of  dower  was  all  the  interest  she  was  supposed  to 
have ;  but  if  the  deed  of  December,  1852,  was  executed 
under  the  circunstances  and  for  the  purpose  which  I 
have  above  suggested  when  dealing  with  that  deed  as 
the  probable  motive  for  its  being  executed  in  the  frame 
in  which  it  was  prepared,  then,  if  Leamy  had  after- 
wards procured  the  release  of  February,  1863,  to  be  ex- 
ecuted by  the  parties  thereto,  which,  if  executed  by 
them,  is  fairly  open  to  the  construction  that  it  was  so 
executed  in  recognition  and  confirmation  of  the  previous 
intention  entertained  at  the  time  of  the  partition,  that 
Sarah  Olmslead  should  hold  her  allotment  in  fee,  it  was 
not  unnatural  or  improbable  that  Leamy  should  have 
been  advised  to  take  a  deed  from  Sarah  Olmslead^  con- 
veying to  him  her  estate  in  the  land,  whatever  it  might 
be,  not  describing  it  as  dower,  in  support  of  Leamy^s  title 
to  the  whole  lot  in  fee  as  against  McOoey  and  Hull 
Wright  and  Serina  Wright,  in  case  they  should  persist 
in  withholding  their  recognition  of  Sarah  Olmstead*s 
claim  to  the  fee  in  accordance  with  the  intention  en- 
tertained at  the  partition.  The  execution  of  this  deed 
affords  to  my  mind  strong  evidence  of  the  bona  fides  of 
the  contention  that  such  was  the  intention  entertained 
by  the  parties  to  the  partition  at  the  time  it  was  made. 
I  pass  over  the  deed  of  March,  1854,  executed  by 
Leamy  and  wife,  because  by  deeds  subsequently  executed 
by  them,  in  May,  1855,  that  deed  was  vacated.  It  appears 
that  subsequently  to  March,  1854,  the  Commissioners 
contemplated  acquiring  more  land  than  was  mentioned 
in  that  deed,  and  not  being  able  to  agree  with  Leamy 
as  to  the  price,  it  was  by  mutual  agreement  referred  to 
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Mr.  A.  J.  Russell  to  set  a  price  upon  the  several  parcels.      ^^^ 
This  Russell  did,  and  the  prices  so  set  by  him  were  Cbetbisb 
adopted  by  Leamy,  who  thereupon  agreed   to  accept  rp^  Q^naof. 

those  prices  for  the  lands.  Accordingly,  two  deeds  were      

prepared,  bearing  date  the  tth  of  May,  1856,  and  ezecu-  ^^  * 
ted  by  Leamy  and  wife :  by  one  of  those  deeds  they  con- 
veyed to  the  Crown  the  18  acres  and  26  perches  acquir- 
ed by  Leamy  by  the  deed  of  December,  1852,  from  Nancy 
Louisa  Wright ;  a  strip  of  land,  parcel  of  the  allotment 
of  Wellington  Wright^  conveyed  by  him  to  Sparks  in 
January,  183t,  and  sold  by  Sparks  to  Leamy  by  deed  of 
December,  1852,  and  a  small  strip  forming  part  of  the 
allotment  of  Erexina  Wright^  Leamy^s  wife.  By  the 
other  deed  Leamy  and  wife  conveyed  the  following  par- 
cels of  the  said  lots  2  and  8,  in  the  6th  concession  of 
Hull^  namely :  1st,  a  strip  of  land  on  the  east  side  of  the 
Oatineau  River ;  2nd,  65  acres  and  10  perches,  parcel 
of  the  159  acres  allotted  to  Sarah  Olmstead ;  and  8rd,  a 
part  of  lot  No.  2,  particularly  described  in  the  deed.  Of 
the  lands  comprised  in  this  deed  it  is  only  with  the  65 
acres  and  10  perches,  as  I  understand  it,  that  we  have 
to  deal.  The  price,  however,  representing  all  the  lands 
comprised  in  this  deed,  as  agreed  upon  between  Leamy 
and  the  Commissioners  in  pursuance  of  the  award  of 
RusselL  was  paid  into  the  hands  of  the  Prothonotary  of 
the  Court  of  Queen's  Bench  tor  the  district  in  which  the 
lands  lay,  in  pursuance  of  theprovisions  of  9th  Ftc,  ch. 
37,  sec.  9,  for  the  advisers  of  the  Commissioners  seemed 
to  have  determined  to  rest  upon  a  title  acquired  under 
that  Act. 

Now  the  8th  sec.  of  the  Act  had  enabled  the  Com- 
missioners to  contract  and  agree  as  to  the  price  of  the 
lands  they  might  require,  with  all  persons  possessed  of 
or  interested  in  such  lands.  And  by  the  9th  section  it 
was  enacted  that — in  Lower  Canada  the  compensation 
agreed  upon  by  the  Commissioners  and  any  party  law- 
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1880     fully  in  possession  as  proprietor  of  any  lands  which 

Chkvbieb  might  be  lawfully  taken  under  the  Act,  without  the 

Thb  Qcebn,  ^^^^^^  of  t^®  proprietor,  should  stand  in  the  stead  of 

such  land,  and   that  ant/  claim    to^  as  well  as    any 

^^mL '  hypothec,  or  incumbrance  upon  the  said  land,  or  any 
portion  thereof,  should  be  converted  into  a  claim  to  or 
upon  the  compensation^  and  that  if  the  Commissioners 
should  have  reason  to  believe  that  any  such  claims, 
&c.,  &c.,  exist  upon  the  land,  &c.,  &c.,  &c.,  or  if  for  any 
other  reason  the  Commissioners  should  deem  it  to  be 
advisable,  it  should  be  lawful  for  them  to  pay  the 
money  into  the  Court,  together  with  an  authentic  copy 
of  the  conveyance,  and  that  proceedings  should  be 
thereupon  had  for  confirmation  of  such  title,  in  like 
manner  as  in  other  cases  of  confirmation  of  title,  except 
that  in  addition  to  the  usual  contents  of  the  notice,  the 
Prothonotary  should  state  that  such  conveyance  was 
under  the  Act,  and  should  call  upon  all  persons  entitled 
to,  or  to  any  part  of  the  land,  or  representing  or  being  the 
husband  of  any  parties  so  entitled,  to  file  their  opposition 
for  their  claims  to  the  compensation,  or  any  part  thereof 
and  all  such  oppositions  should  be  received  and 
adjudged  upon  by  the  Court,  and  the  adjudgment  of 
confirmation  should  forever  bar  all  claims  to  the  land, 
or  any  part  thereof,  including  dower  not  yet  open,  &c., 
&c.,  &c.,  and  the  Court  should  make  such  order  for  the 
distribution,  payment  or  investment  of  the  compensa- 
tion, and  for  securing  the  rights  of  all  parties  interested, 
as  to  right  and  justice,  according  to  the  provisions  of 
this  Act  and  to  law  should  appertain,  &c. 

From  this  Act  it  appears  that  the  Legislature  contem- 
plated the  Commissioners  agreeing  with  a  person  in 
possession  animo  domini  as  to  the  price  to  be  paid  for 
the  fee  simple  title  to  the  land  of  which  he  was  in  pos- 
session, although  he  might  turn  out  not  to  be  seised 
of  the  whole  of  such  estate.    The  Act,  as  it  apx^ears 
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to  me,  authorizes  the  Commissioners  to  agree  as  to  the      ^^^ 
amount  of  compensation  which  is  to  stand  instead  of  Chbybibb 
the  land  with  a  person  in  possession  animo  domini^  that  rp^^  q^bbk 

is,  as  a  proprietor,  although  it  might  turn  out  that  the      

title  under  which  he  claimed  was  imperfect,  or  that  he      l ' 

was  not  sole  proprietor,  but  that  others  were  entitled 
to  undivided  interests  in  the  land  with  him. 

The  provisions  of  the  9th  section  and  of  the  last  clause 
of  the  8th  section  seem  to  me  to  have  been  framed  for 
the  precise  purpose  of  meeting  such  a  case  and  of  vest* 
ing  in  Her  Majesty,  her  heirs  and  successors,  all  land 
contracted  for  in  manner  aforesaid,  and  the  object  ap- 
pears to  have  been  to  protect  the  Crown,  when  contract- 
ing with  a  person  in  possession  as  a  proprietor,  against 
the  claims  of  all  other  persons  to  the  land,  or  to  any- 
thing but  the  compensation  so  agreed  upon,  in  case 
any  others  should  prove  to  be  entitled  to  the  land,  or  to 
some  part  thereof. 

The  Legislature  has,  by  these  two  sections  taken 
together,  in  effect  declared,  that  a  contract  made  with 
the  commissioners  by  a  person  in  possession  as  pro*- 
prietor  shall  convert  the  claims  of  all  persons  interested 
in  the  land  from  claims  to  the  land  into  claims  for  the 
compensation  agreed  to  be  paid  for  the  land. 

Now,  that  Leamy^  when  this  deed  of  the  7th  of  May, 
1855,was  executed, was  in  possession  as  a  proprietor,  and 
that  he  believed  himself  to  be,  and  that  he  claimed  to  be, 
absolute  proprietor  of  the  159  acres  allotted  to  Mrs. 
Olmstfod,  I  do  not  think  we  can  reasonably  doubt ; 
from  the  view  which  I  take,  as  already  expressed,  it 
will  beseen  that,  in  my  opinion,  he  had  just  and  suffi- 
cient grounds  for  entertaining  such  belief  but,  however 
this  may  be,  there  can  be  no  doubt,  I  think,  that  he  was 
in  possession  as  proprietor,  animo  domini^  and  that  he 
was  a  person  comi)etent,  within  the  provisions  of  the 
Act,  to  agree  with  the  Commissioners  upon  the  price  tp 
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1880      be  paid  for  the  whole  land,  and  so  to  convert  the  claims  of 
Chbvribb  aU  persons,  if  any  others  should  prove  to  be  interested 
^    .^'       in  the  land  with  him,  into  claims  upon  the  compensa- 
— ^      tion  so  agreed  upon, 
^n!!!'        The  deed  having  been  executed  under  the  8th  section, 
we  find  that  proceedings  were  taken  under  the  9th 
sec.  to  obtain  confirmation  of  that  deed.   These  proceed- 
ings, as  it  appears  to  me,  were  not  enacted  so  much  for 
the  purpose  of  making  the  title  of  the  Grown  to  the  land 
contracted  for  with  Leamy  by  the  Commissioners  more 
perfect  than  it  always  was  in  virtue  of  the  contract 
with  Leamy,  and  the  conveyance  executed  by  him, 
which  by  force  and  effect  of  the  8th  section  in  connec- 
tion with  the  9th  had,  as  I  think,  in  the  existing  cir- 
cumstances converted  the  claims  of  all  persons  "  to  the 
land  or  any  portion  thereof  ^^  into  a  claim  upon  the  said 
compensation,  as  they  were  inserted  for  the  protection 
of  the  Crown  against  claims  to  the  compensation. 

But  assuming  the  proceeding  to  confirmation  to  be 
a  step  necessary  to  complete  the  bar  of  all  claims  to 
the  land,  this  step  was  taken,  and  upon  being  taken, 
Hull  Wright  and  Pamelia  Wright,  the  wife  of  Thomas 
McOoey,  which  Hull  Wright  and  Thomas  MtOoey  had, 
by  letter  of  April  26, 1855,  notified  the  Commissioners  of 
Public  "Works  that  they  were  personally  interested  in 
the  land,  and  Serina  Wright,  filed  oppositions  in  the 
proper  court  in  that  behalf.  The  Act  declares  that 
such  oppositions  being  made  shall  be  received  and 
adjudged  upon  by  the  Court,  and  such  proceed- 
ings were  thereupon  had  that  these  oppositions  were 
withdrawn  upon  application  of  the  opposants  to 
the  Court,  which  therefore  adjudicated  upon  the 
oppositions  by  dismissing  them.  Now,  when  these 
parties,  in  conformity  with  a  notice  informing 
them  that  the  deed  sought  to  be  confirmed  was  a  con- 
veyance executed  by  Leamy  Mid  wife  for  the  purpose  of 
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giving  a  title  under  the  Act,  and  calling  upon  all  per-      ^^^ 
sons  entitled  to  any  part  of  the  land  to  file  their  opposu  CmvmK 
tions  Jor  their  claims  to  the  compensation  or  io  any  partrp^Q*    ^ 

thereof,  do  file  such  oppositions  and  afterwards  with-      

draw  them,  they  must  be  considered  as  abandoning  ^'^^[J^'  • 
all  claims.  And  after  so  withdrawing  their  claims 
such  opx>osants  cannot,  in  my  opinion,  be  permitted,  nor 
can  any  person  claming  through  or  under  them  be  per- 
mitted, afterwards  to  impugn  the  title  obtained  by  the 
Crown  by  reason  of  any  imperfection,  irregularity  or  de- 
fect, if  any  such  should  occur  in  the  proceedings  taken 
towards  confirmation  of  the  title  subsequently  to  the 
withdrawal  of  such  oppositions,  and  therefore  it  is  not, 
in  my  opinion,  competent  for  these  parties,  or  for  the 
petitioner  as  claiming  through  them,  to  attack  the  judg- 
ment of  confirmation  as  he  has  done  by  the  inscrip- 
tion en  faux  for  an  alleged  omission  to  paraph  the  judg- 
ment. What  injury  could  it  work  to  the  parties  who 
had  withdrawn  their  claims,  if  subsequently  some  ir- 
regularity or  defect  should  occur  ?  Plainly  they  would 
not  be  prejudiced  by  any  such  defect,  and  therefore, 
as  it  seems  to  me,  upon  no  principle  should  they  be 
allowed  to  make  such  an  objection.  I  am  of  opinion, 
however,  that  the  evidence  which  they  offered  in  sup- 
port of  the  inscription  en  faux  was  defective  and  insuffi- 
cient, for  the  reasons  given  by  the  learned  Judge  of 
the  Court  of  Exchequer  in  his  judgment  in  that  Court. 
It  is  said,  moreover,  that  the  oppositions  which  were 
filed  in  Court  were  improperly  withdrawn  by  the 
attornies  of  the  opposants  without  their  consent.  In 
reply  to  this,  it  may  be  observed  that  this  is  an  asser- 
tion of  which  no  proof  was  offered,  and  if  it  were  true, 
as  asserted,  that  could  not  affect  the  title  of  the  Crown 
to  the  land,  for  if  the  attornies  of  the  opposants  im« 
properly  withdrew  the  oppositions  filed,  without  the 
consent  of  their  clients,  the  utmost  relief  in  such  a 
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1880      state  of  things  which  the  clients  could  obtain  would 

OaBYRiBB  be,  to  be  reinstated  in  their  oppositions,  and  that  they 

Thb  Qubbk  ®^^^^^  ^  permitted  to  reassert  their  claims  against 

the  compensation,  which  by  the  statute  was  made  to 

^^^^*  •  stand  in  the  place  of  the  land.  The  improper  and  un- 
authorized withdrawal  of  the  oppositions  filed  by  the 
attomies,  if  such  a  thing  did  take  place,  would  not 
revest  the  interest,  if  any,  which  the  clients  may  have 
formerly  had  in  the  lands  in  them  so  as  to  enable 
them  to  convey  such  interests  to  the  petitioner.  It 
seems,  therefore,  to  me,  to  be  unnecessary  to  enter  ui>on 
the  point  as  to  the  transfers  under  which  the  petitioner 
claims  being  transfers  of  droits  litigJetix. 

A  point  was  urged  to  the  effect  that  the  deed  execut- 
ed by  Leamy  and  wife,  purporting  to  convey  the  land  in 
question, was  imperfect,  by  reason  of  its  not  having  been 
executed  under  the  hand  and  seal  of  the  Oommissioner 
of  Public  Works,  as  well  as  by  Leamy  and  his  wife,  and 
that  by  reason  of  such  imperfection  the  deed  was  not 
such  a  one  as  could  have  been  confirmed  under  the  Act. 
I  do  not  understand  this  objection  to  be  rested  upon 
any  provision  of  the  Civil  Code  applicable  equally  to 
all  cases  of  deeds  of  sale  of  lands,  but  that  the  objection 
is  relied  upon  as  applicable  only  to  the  cases  of  deeds 
of  sale  under  the  Act  9th  FVc,  ch.  87,  and  that  it  is 
wholly  founded  upon  the  17th  section  of  that  Act, 
which  enacts  : 

That  the  Chief  Commissioner  for  the  time  being  shall  be  the  legal 
organ  of  the  Commissioners,  and  all  writings  and  documents  signed 
by  him  and  countersigned  by  the  Secretary,  and  sealed  with  the 
seal  of  the  Chief  Commissioner,  and  no  others,  shall  be  held  to  be 
the  acts  of  the  Commissioners. 

The  observations  I  have  already  made,  as  to  an  ob« 
jection  taken  in  respect  of  any  irregularity  in  the  pro* 
ceedings  to  obtain  confirmation  occuring  subsequently 
to  the  withdrawal  by  the  opposauta  of  their  oppositious 
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filed,  would  apply  equally  to  this  objection,  if  there      ^^^ 
were  anything  in  it.  Chktsixs 

After  notice  given  ni)on  behalf  of  Her  Majesty  that  .p^^  qtokt. 
she  claims  under  the  deed  as  a  deed  accepted  by  her      — 

under  the  Act,  and  after  the  purchase  money  agreed      ' 

upon  by  the  Commissioners  had  been  paid  into  Court ' 
for  the  benefit  of  all  having  any  claims  to  any  part  of 
the  land,  and  after  the  opposants  had  come  in  and  filed 
their  opi>08itions  in  answer  to  a  notice  calling  upon 
them  to  file  their  oppositions  for  claims  upon  the  com' 
pensation  so  paid  into  Court,  neither  the  opposants  them- 
selves, nor  any  person  claiming  under  them,  can,  as  it 
appears  to  me,  be  heard  to  say  that  the  deed  is  defective 
for  want  of  execution  by  the  Chief  Commissioner.  The 
Vlth  section,  however,  has  no  reference  to  the  case  of  a 
deed  conveying  lands  to  Her  Majesty.  The  8th  and 
9th  sections  relate  to  such  deeds,  and  these  sections  de- 
cli^re  that  the  lands  purchased  or  acquired  by  the  Com- 
missioners  shall  be  vested  in  Her  Majesty,  and  that  the 
conveyances  may  be  accepted  by  the  Commissioners 
upon  behalf  of  the  Crown,  but  this  acceptance  may  be 
signified  as  it  might  be  by  any  other  purchaser,  viz. : 
by  payment  of  purchase  money,  the  manual  acceptance 
of  the  instrument  and  entry  under  it  upon  the  lands. 
No  better  signification  of  the  acceptance  of  the  convey- 
ance could  be  given  than  the  lodging  a  copy  of  it  to- 
gether with  the  purchase  money  in  Court,  as  the  Act 
directs,  for  the  purpose  of  obtaining  confirmation  of  it, 
and  the  entry  upon  and  continuous  possession  of  the 
land  under  the  conveyance. 

The  Itth  section  relates  to  those  executory  contracts 
which,  to  be  binding  upon  the  Crown,  must  be  executed 
08  directed  in  that  section,  and  has  no  reference  to  a 
deed  transferring  title  to  Her  Majesty.  A  deed  executed 
by  persons  having  authority  to  agree  with  the  Commis* 
sioneiB  upon  the  price  to  be  paid  for  the  whole  fee,  as 
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1880      provided  in  the  Act,  vests   the  whole  estate  in  the 

Cbetribb  Crown,  barring  forever  the  claims  of  all  i>ersons  whom- 

Thb  Qcbex.  ®^v®^  upon  the  land,  whether  snch  deed  should  be 

signed  by  the  Chief  Commissioner  or  not,  and  converts 

' "  their  claims  into  claims  for  the  compensation. 

Upon  the  whole,  I  am  of  opinion,  that  the  title  of  the 
Crown  to  the  lands  in  question  is  unimpeachable ;  in  my 
opinion,  Ihe  intention  of  the  parties  to  the  partition  of 
Philemon  Wright  the  younger's  estate  appears  to  have 
been  that  Sarah  Olmstead  should  enjoy  in  fee  the  88  acres 
of  land  with  the  71  acres  of  pond  in  satisfaction  of  her 
claim  for  dower,  and  she  entered  ux>on  the  land  and 
exercised  acts  of  ownership  upon  it  upon  the  faith  of 
such  being  the  intention,  and  although  legal  effect  may 
not  have  been  given  to  that  intention  by  a  deed  prop- 
erly executed  by  the  parties  interested  find  competent 
to  give  a  valid  title,  or,  if  executed,  may  have  been  lost, 
still,  when  she  conveyed  to  the  Crown  the  lands  com- 
prised in  the  deed  of  1849,  she  was  in  possession  as 
proprietor,  claiming  to  be  entitled  as  such,  as  I  think 
we  must  reasonably  infer,  in  virtue  of  a  family  arrange- 
ment, which  she  then  in  good  faith  believed  to  be 
acknowledged  and  regarded  as  good  by  all  parties  inter- 
ested ;  and  if  the  Commissioner  of  Public  Works  in  good 
faith  contracted  with  her,  believing  her  to  be  in  i>os- 
scssion  as  proprietor,  and  agreed  with  her  in  good  faith 
as  to  the  price  to  be  paid  for  the  land,  and  in  pursuance 
of  such  agreement  took  a  conveyance  from  her  and 
entered  upon  the  land  under  such  conveyance,  and  ap- 
plied it  to  the  public  purpose  for  which  it  was  acquired, 
the  claims  of  all  persons,  if  any  others  should  prove  to 
be  entitled  to  the  land,  would,  in  my  opinion,  be  conver- 
ted under  the  provisions  of  the  statute  from  claims  to 
the  land  into  claims  to  the  compensation  so  agreed  up- 
on. 
But,  assuming  confirmation  of  that  deed  to  have  been 
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a  step  necessary  to  make  the  title  of  the  Crown  to  the      ^^^ 
land  perfect  under  the  statute  (a  step  which  does  not  Chbtbibr 
api>ear  to  have  been  taken  with  reference  to  this  deed),  r^^^  qubbx. 

still  the  possession  acquired  by  the  Crown  under  that      

deed,  executed  and  accepted  in  good  faith  and  in  the  ^^  ' 
belief  that  it  conveyed  a  good  title,  would  make 
a  basis  for  prescription  to  operate  upon ;  and  there  is 
not  a  particle  of  evidence  warranting  the  slightest 
imputation  of  bad  faith  to  the  parties  acting  for  the 
Crown  in  taking  title  under  that  deed.  Her  Majesty's 
title,  therefore,  to  the  land  coveyed  by  the  deed  of  1849 
cannot,  after  twenty-seven  years  undisputed,  uninter- 
rupted possession  under  that  title,  be  called  in  question. 

It  was  contended  that  until  the  Code  Her  Majesty 
could  not  acquire  title  by  prescription,  but  the  article 
2211  which  declares  that  the  Crown  may  avail  itself  of 
prescription  is  given  as  old  law,  and  whatever  may  in 
truth  have  been  the  law  of  France  upon  that  subject, 
we  are  concluded  by  the  above  article,  which  we  must 
construe  as  declaring  what  was  the  law  in  Lower  Canada 
before  the  adoption  of  the  Civil  Code,  and  this  article 
must  be  read  as  declaring  the  right  of  the  Crown  by 
prescription  to  have  accrued  in  the  like  cases  and  under 
the  like  circumstances  as  title  by  prescription  would 
have  accrued  to  the  subject,  that  is  to  say,  as  appears 
by  the  1st  vol.  of  the  Commissioners'  Report  upon  pre- 
scription (1),  by  prescription  during  ten  years  against 
a  proprietor  present,  and  twenty  years  against  an  ab- 
sentee. 

The  article  2251,  which  makes  new  law,  providing 
for  the  future  only,  cannot  alter  or  abridge  in  any 
resi>ect  the  effect  of  the  declaratory  article  2211  as  to 
what  was  the  old  law.  Under  article  225 1 ,  for  prescrip- 
tions begun  since  the  Code,  ten  years  will  be  sufficient 
against  absentees,  where  formerly  twenty  years  would 

tl)  P.  539,  iM,  02. 
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1880      have  been  required,  but  the  old  law  prevails  (uuaffected 

CaBVBiBA  by  this  or  any  provision  in  the  Oode  pointing  to  the 

Thb  Queen  f^*^^^®)  where  the  prescription  began  to  run  before  the 

Code.    This  is  specially  provided  by  article  2270.    It  is 

Wynne,  .  ^Yqqj^  therefore,  that  prescription  in  favor  of  the  Crown 
could  begin  before  the  Code,  and  could  mature  into  a 
perfect  title,  where,  in  like  circumstances,  it  would 
have  done  so  in  favor  of  a  subject. 

As  to  the  residue  of  the  land  comprised  in  the  deed 
of  the  *7th  May,  1855,   I   have  already  expressed  my 
opinion  to  be  that,  for  the  reasons  already  given  by  me, 
the  title  of  the  Crown  is  perfect  under  the  provisions  of 
the  statute,  but  Her  Majesty's  title  to  this  portion  also 
is  good  by  prescription.    It  is  apparent,  from  the  whole 
evidence,  as  it  strikes  my  mind,  taken  even  in  connec- 
tion with  those  notices  of  claim  given  in  1858,  and  in 
April,  1855,  which  the  petitioner's  counsel  so  much  re- 
lied upon  for  the  purpose  of  establishing  bad  faith,  that 
the  persons  acting  as  advisers  of  the  Commissioners 
were  particular  in  taking  care  that  there  should  exist 
no  just  ground  for  imputing  to  them  any  want  of  the 
most  perfect  good  faith  in  the  taking  the  title  which 
should  be  accepted.    It  appears  that  an  experienced 
counsel  was  employed  to  secure  a  good  title,  and  he 
seems  to  have  resolved  to  take  title  only  under  the  pro- 
visions of  the  statute.    Under  his  advice,  a  deed  was 
taken  from  a  party  in  possession  of  the  land  claiming 
to  be  absolute  proprietor,  but  undoubtedly  interested 
therein  to  a  large  amount,  if  not  to  the  extent  of  the 
whole  estate.    Having  taken  what  I  can  see  no  reason 
to  doubt  counsel  believed  to  be  a  good  deed  under  the 
statute,  he  must  have  communicated  to  the  Commis- 
sioners of  Public  Works,  the  proper  ofBlcers  represent- 
ing the  Crown,  the  facts  of  the  execution  of  the  deed, 
and  of  its  having  been  taken  under  the  statute,  for  we 
find  that  upon  the  28rd  of  June,  1855,  the  Commis- 
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siouers   caused   to  be  deposited  the  purchase-money,       ^^^ 
£1,401 168.  2d.,  together  with  the  deed  of  the  7th  May,  Chbvribb 
1855,  in  the  proper  Court  in  that  behalf,  under  the  f^,  q^^^, ^ 

provisions  of  the  statute.  Now,  from  this  date,  at  least,      

we  must  hold  that  the  Commissioners  of  Pablic  Works,      ' 

representing  the  Crown,  had  notice  from  their  counsel 
that  the  deed  of  the  7th  May  was  perfected,  and  that  it 
was  taken  under  the  statute.  This,  then,  is  the  ];)eriod 
at  which  the  test  is  to  be  applied  to  determine  whether 
the  Commissioners  had  any  reason  to  doubt  the  good- 
ness of  the  title  which  they  accepted  by  thus  paying 
the  purchase-money  into  Court,  to  be  dealt  with  in  ac- 
cordance with  the  provisions  of  this  statute  in  that  be- 
half. The  petitioner's  counsel  relied  upon  a  passage  in 
Pothier  (1). 

La  bonne  foi  requise  pour  la  prescriptioni  6tant  la  juste  opinion 
que  la  possesseur  a,  que  la  propri6t6  de  la  chose  qu'il  possMe  lui  a 
6t6  acquise,  c'est  une  consequence  que  lorsque  mon  procureur  a 
acquis  pour  moi  un  heritage  avant  que  j'ai  6t6  inform^  de  Tacqubi- 
tion,  je  pe  puis  nSanmoins  oommencer  le  temps  pour  la  prescription 
jnsqu'i  ce  que  j'ai  6t6  inform^  de  Facquisition  ;  car  se  ne  puis  avoir 
Topinion  que  je  suis  proprietaire  d'un  heritage  avant  que  de  savoir 
qu'on  en  a  fait  pour  moi  racquisition. 

And  they  asked :  Is  there  anything,  then,  to  establish 
that  Her  Majesty  has  since  the  execution  of  the  deed 
become  cognizant  of  it  ? 

If  by  this  question  is  meant  whether  there  is  any  evi- 
dence that  Her  Majesty  has  personally  become  cognizant 
of  the  deed,  I  answer,  no.  Nor,  in  my  opinion,  is  it 
necessary  that  there  should  be.  If  the  law  required 
that  Her  Majesty  should  personally  be  made  cognizant 
of  the  execution  of  a  deed  so  procured  to  be  executed, 
vesting  land  in  her,  so  likewise  to  establish  the  want  of 
thsit J usle  iitre^  whereon  to  base  prescription,  it  would 
be  necessary  to  show  that  Her  Majesty  personally  did 
not  entertain  that  firm  and  undoubted  ^lief  that  she 

(1)  FiMoripiioa  No.  30. 


I 

V. 
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1 880      liad  become  proprietor,  which  alone,  as  was  so  strongly 
CHEyBiBB  urged  by  the  petitioner's  counsel,  constitutes  bonne  Jot ^ 

The  Queen.  ^^^  ^  ^®^  Majesty,  as  we  know,   personally  knows 

nothing  whatever  about  these  transactions,  the  effect 

'  '  would  be  that  the  Crown  could  never  stand  for  title 

upon  prescription  by  ten  years  undisputed  possession 
under  sl  Juste  titre.    But  under  this  Act  the  Gommis* 
sioners  for  Public   Works  must  be  held  to  represent 
Her  Majesty.     They  are  the  persons  who  are  authorized 
to  contract  for,  purchase  and  acquire  the  lands,  which, 
when  so  purchased  and  acquired,  the  Act  declares,  shall 
be  vested  in  Her  Majesty,  and  to  put  a  rational  con- 
struction upon  the  Act  we  must  hold  that  the  know- 
ledge acquired  by   the  Oommissioners  of  the  fact  of 
the  execution  of  the  deed  (of  which  fact  we  must  con- 
clude they  were  informed,  when,  upon  the  28rd  of  June, 
1855,  in  acceptance  of  the  title  so  acquired,  they  paid 
the  consideration-money  into  Court  to  be  dealt  with 
under  the  statute),  is  sufficient,  within  the  meaning  of 
the  passage  extracted  from  Polhier,  to  base  prescription 
ui>on,  and  as  there  does  not  appear  to  me  to  be  a  tittle 
of  evidence  to  cast  a  doubt  upon  the  bonne  Joi  of  the 
Commissioners  at  that  time,  construing  bonne  foi  as  the 
petitioner's  counsel  contend  it  should  be  construed, 
namely,  the  entertaining  a  "  firm  and  undoubted  belief" 
in  the  goodness  of  the  title  so  acquired,  prescription  by 
ten  years  possession  under  this  title  would  make  the 
title  of  the  crown  good,  if  there  was  no  other  to  rest 
upon.    It  appears  to  be  rather  inconsistent  for  the  peti- 
tioner's counsel  to  contend  that  this  knowledge  of  the 
Commissioners  as  to  the  execution  of  the  deed  which 
led  to  the  payment  of  the  consideration  money  into 
Court  under  the  provisions  of  the  statute  could  not  be 
relied  upon  as  a  base  of  prescription  from  that  date, 
when  they  insisted  so  strongly  upon  the  knowledge 
acquired  by  the  Commissioners  by  notice  to  them  in 
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1868,  and  in  April,  1855  for  the  purpose  of  establishing      1^80 
the  absence  of  good  faith  in  May,  1855.    But  it  is  said  Chbitribr 
that  ten  year's  prescription  is  insuflB.cient,  by  reason  of  rj.gj5Qj.ggjj^ 
the  absence,  as  is  alleged,  of  Serina  and  Sally  Wright      -^— 
and  of  the  children  of  Hull  Wright, 

In  answer  to  this  objection,  it  is  to  be  observed :  Ist. 
That  there  is  no  replication  in  answer  to  the  plea  assert- 
ing title  in  the  Crown  by  ten  years'  prescript  ion, 'which 
asserts  the  absence  of  any  of  the  parties  to  be  affected 
by  such  prescription ;  the  only  answer  to  that  plea  is  one 
denying  it,  and  according  to  every  principle  of  plead- 
ing prevailing  under  every  system  of  jurisprudence,  if 
there  be  no  pleading  raising  an  issue  upon  the  subject, 
evidence  of  the  absence  of  any  of  the  parties  which 
would  be  affected  by  prescription  is  inadmissible.  But 
2nd.  As  to  Hull  Wright^  the  evidence  shows  that  he 
was  not  absent,  for  he  was  present  when  he  entered  his 
claim  under  the  statute  upon  the  proceedings  being 
taken  in  Court  for  confirmation  of  the  deed,  and  he  con- 
tinued to  be  present  until  his  death,  in  April,l857,  and 
there  was  no  interruption  of  the  prescription  so  begun 
during  the  currency  of  the  ten  years  upon  behalf  of 
any  one  claiming  through  or  under  him.  So  also  as  to 
Serina;  she  was  also  present  when  she  entered  her 
claim  in  Court  upon  the  proceedings  taken  for  confirm- 
ation of  the  deed,  nor  is  there  any  evidence  of  her  hav- 
ing been  absent  at  any  time  until  after  the  expiration 
of  the  ten  years  from  the  opening  of  the  prescription 
in  1855,  and  as  to  Sally  Wright^  there  is  no  evidence  of 
her  having  been  absent  when  the  ten  years'  prescription 
began  to  run  in  1855,  nor  of  any  interruption  of  such 
prescription  upon  her  part.  But  3rd.  The  absence  of  Sally 
Wright^  if  established,  is,  in  my  judgment,  immaterial, 
for  the  reason,  that  in  my  opinion,  it  sufficiently  appears 
that  she  executed  the  quitclaim  deed  of  February,  1858, 
and,  moreover,  twenty  years  had  elapsed  before  the 
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1880      institution  of  proceedings  by  the  petition  of  right  in  this 

Cheyrikb  case,  so  that  upon  the  whole,  as  it  appears  to  me,  the 

Thb  Qvees.  ^^^^^  ^^  ^^^  Crown  to  all  the  land  in  litigation  is  unim- 

peachable  and  the  appeal  should  be  dismissed  with 

Qwyxine*  J.        . 
'     costs. 


1879     L'UNION  ST  JOSEPH  DE  MONTREAL.. Appellants; 

Van'y  29. 

'  AND 

•April  16. 

CHARLES  LAPIERRE Respondent. 

ON  APPEAL  FROM  THE  COURT   OF  QUEEN'S  BENCH  FOR 

LOWER  CANADA  (APPEAL  SIDE.) 

Benejii  aoeieiy — Expulsion  of  memher^Prior  notice  not  necessary 

under  By-laws—^Mandamus. 

L,  was  expelled  from  membership  in  L.  U.  St,  J.,  an  incoiporated 
benefit  sooiety,  for  being  in  default  to  pay  six  months'  eontribu* 
tions.  Art  20  of  the  society's  by-laws^  sec.  5,  provides  that 
**  When  a  member  shall  have  neglected  during  six  months  to 
pay  his  contributions,  or  the  entire  amount  of  his  entrance  fee, 
the  society  may  erase  his  name  from  the  list  of  members,  and 
he  shall  then  no  longer  form  part  of  the  society ;  for  that  pur^ 
I>ose,  at  every  general  and  regular  meeting,  it  is  the  duty  of  the 
Collector-Treasurers  to  make  known  the  names  of  those  who  are 
mdebted  in  six  months  contributions,  or  in  a  balance  of  their 
entrance  fee,  and  then  any  one  may  move  that  such  members 
be  struck  off  from  the  list  of  members  of  the  society." 

L.  thereupon  brought  suit  under  the  shape  of  a  petition,  pray* 
ing  that  a  writ  of  mandamus  should  issue,  enjoining  the  company 
to  reinstate  him  in  his  rights  and  privileges  as  a  member  of 
the  society.  1.  On  the  ground  that  he  had  not  been  put  en 
demsure  in  any  way  ;  and  that  no  statement  or  notice  had  been 
given  him  of  the  amount  of  his  indebtedness ;  2.  On  the  groimd 
that  many  other  members  of  the  society  were  in  arrear  for  similar 


*PBBUHfu.BiiGhia,  C.  J.|  and  Foumier,  Henryi  Taachereau  and 
Gywnne,  J  J« 
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periodsi  and  that  it  was  not  competent  for  the  society  to  make       1879 

any  distinction  amongst  those  in  arrears ;  3.  On  the  ground  that  uj^^^"^  a 

no  motion  was  made  at  any  regular  meeting.  Josbph  db* 

The  Court  of  Queen's  Bench  for  L.  C.  (appeal  side)  held  that  L.  Mortbxax» 

should  have  had  '<  prior  notice  "  of  the  proceedings  to  be  taken  T^Apreitsx. 

with  the  view  to  his  expulsion.  ..^ 

HM :  On  appeal,  that  as  L.  did  not  raise  by  his  pleadings  the  want 

of  "  prior  notice/'  or  make  it  a  part  of  his  case  in  the  Court  beloW| 

he  could  not  do  so  in  appeal. 
Per  Tasehereau  and  Oywnnt^  J.  J.,  a  member  of  that  societyi  who 

admits  that  he  is  in  arrears  of  six  months'  contributions,  is  not 

entitled  to  "  prior  notice ''  before  he  can  be  expelled  for  non* 

payment  of  dues. 

Appeal  &om  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada  (Appeal  side),  rendered  at 
Montreal^  21st  December,  1877. 

This  was  a  suit  instituted  under  the'  shape  of  a  peti- 
tion  for  a  peremptory  mandamus  and  requite  libell6e, 
by  the  respondent,  who  alleged  jn  his  petition, 
among  other  things,  that,  having  been  duly  admitted, 
he  continued  for  many  years  to  be  a  member  of  the 
defendant  society,  which  is  a  body  corporate  established 
in  the  Oity  of  Montreal  whose  object  (as  stated  in  the 
petition)  was  and  is  to  aid  those  belonging  thereto  in 
case  of  sickness,  and  to  secure  similar  assistance  and 
other  advantages  to  the  widows  and  children  of  de% 
ceased  members. . 

The  petition  further  stated  that  the  society  was  and 
is  governed  by  a  constitution  and  by-laws,  and  admit- 
ting that,  on  the  18th  of  January,  1877,  the  petitioner 
had  neglected  during  more  than  six  months  to  pay  his 
contributions,  and  that  it  was  then  competent  for  the 
defendant  society  to  strike  his  name  from  the  list  of 
members  and  to  prevent  him  from  any  longer  forming 
part  of  the  said  society,  averred  that  to  that  end  it  was 
necessary  for  the  society  duly  to  require  the  member 
thus  in  arrear  to  pay  the  said  arrears,  and  that  at  a 
general  and  regular  meeting  the  collector-treasurers 


16«  SUPREME  COURT  OP  CANADA.  [VOL.  IV. 

1879  should  make  known  the  names  of  those  who  are  in- 
L'UNioy  St.  debted  in  six  months'  contributions,  and  then  that  some 
M^xTREA?  one  should  make  motion  that  such  members  be  struck 
V.  from  the  list  of  members,  and  he  referred  to  the  by-laws 
of  the  society  in  support  of  this  contention.  The  peti- 
tioner then  alleged  :  That  no  request  was  ever  made  to 
him  for  the  payment  of  his  arrears  either  by  the  Treasurer, 
or  by  the  Collector  or  his  assistant.  That  no  account 
was  ever  sent  to  him  and  that  he  has  never  known  and 
does  not  know  what  is  the  amount  due  by  him  for  the 
arrears.  That  no  motion  was  made  on  or  before  the 
13th  January,  187Y,  by  any  member  of  the  society  de- 
fendant, at  any  general  and  regular  meeting,  with  the 
object  of  striking  from  the  list  of  members  the  names 
of  those  members  which  the  collector-treasurers  are 
obliged  to  make  known  as  being  indebted  in  six  months' 
contributions  or  .more,  and  that  in  reality  no  motion 
was  adopted  to  that  effect.  That  on  and  before  the 
said  13th  day  of  January,  and  even  after,  there  was  and 
there  is  still  a  great  number  of  members  who  are  in 
arrears  for  more  than  six  months'  contributions,  and 
who  are  in  the  enjoyment  ot  all  the  benefits  and  advan- 
tages of  membership.  That  the  defendant  society  has 
often  consented  to  receive  the  payment  of  more  than 
six  months'  arrears  from  its  members.  That  the 
defendant  had  no  right  to  erase  the  name  of  the  peti- 
tioner from  its  list  of  ^lembers  under  the  pretext  that 
he  owed  more  than  six  months*  contributions,  without 
erasing  at  the  same  time  the  names  of  all  members  who 
likewise  owed  more  than  six  months'  contributions. 
The  petition  further  alleged  that  on  the  2Srd  of  April, 
1877,  the  petitioner  presented  himself  at  a  general  and 
regular  meeting  of  the  society  defendant  held  at 
the  society's  ordinary  place  of  meeting,  and  that  there 
and  then  the  petitioner  did  offer,  in  presence  of  the 
president,    the   officers  and  members  of  the  society 
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assembled  in  regular  meeting,  in  good  current  money,       '^^^ 
the  sum  of  $20.00  to  pay  the  arrears  which  he  may  uUnion  St. 
have  owed  the  defendant,  that  he  might  be  again  receiv  ^oictrbal 
ed  as  a  member  of  the  said  society^  which  the  defendant  ,     «. 

liAPIBRKBa 

illegally  and  unjustly  refused,  and  that  ever  since  the 
said  the  13th  of  January  the  defendant  has  refused  to 
reinstate  the  plaintiff  petitioner  in  his  rights  and  privi- 
leges as  a  member  of  the  said  society,  and  that  illegally 
and  fraudulently  and  without  cause  or  reason ;  wherefore 
tiie  x>etitioner  prayed  that  a  writ  of  mandamus  should 
issue,  enjoining  the  defendant  to  reinstate  the  petitioner 
in  his  rights  and  privileges  as  a  member  of  the  said 
society. 

To  this  requdte  libell6e  and  to  the  writ  of  m4indamus 
the  defendant  filed  an  exception  piremptoire,  wherein 
the  defendant  society  says  and  alleges  that  it  avails 
itself  of  the  important  admissions  contained  in  the 
requ6te  libell6e,  to  wit,  that  the  petitioner  was  indebted 
for  more  than  six  months  and  that  he  has  been  regularly 
ex{)elled  from  the  society. 

That  in  fact  the  petitioner  was  well  and  duly  expelled, 
according  to  the  constitution  and  by-laws  of  the  said 
society,  conjointly  with  twelve  other  members  in  default 
like  himself,  by  a  resolution  adopted  unanimously  at  a 
meeting  of  the  society  held  in  the  assembly  hall  on  the 
8th  day  of  January,  18*77. 

That  the  said  resolution  of  expulsion  was  in  order  and 
had  been  preceded  by  the  reading  of  the  names  of  the 
members  in  default  whom  the  society  desired  to  expel, 
— ^that  the  defendant  is  not  obliged  to  collect  at  their 
domiciles  the  contributions  of  members  in  arrears,  but 
that,  on  the  contrary,  the  members  are  obliged  to  pay  all 
their  contributions,  fines  and  other  dues  at  the  [hall  of 
the  said  society  where  it  holds  its  meetings  and  where 
all  its  business  is  transacted,  at  the  general,  as  well  as  at 
the  weekly  meetings. 
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1879         Xhat  the  right  of  the  defendant  to  expel  its  members 
L'Uniox  St.  in  arrears  is  optional,  and  it  is  responsible  therefor  to  no 

Joseph  db 

9'  That  the  defendant  has  a  right  to  expel  either  all  or 

any  part  of  its  members  in  arrears,  and  it  considers  of 

essential  importance  the  power  to  expel  when  it  chooses, 
and  those  whom  it  chooses,  consmlting  merely  the 
opportunity  of  circumstances  and  its  own  well  under- 
stood interests,  wherefore  the  defendant  prayed,  that  the 
writ  of  mandamus  be  quashed,  and  that  the  requ6te 
libell6e  be  dismissed. 

For  answer  to  this  peremptory  exception  the  peti- 
tioner replied,  declaring  that  all  the  facts  tending  to  con- 
tradict the  allegations  of  the  requite  libell6e  are  false 
and  unfounded  in  fact,  wherefore  the  plaintiff,  persist- 
ing in  the  conclusions  by  him  taken  in  his  said  requite, 
prayed  that  the  peremptory  exception  should  be  dis- 
missed. 

The  plaintiff  filed  the  following  articulations  of  facts 
to  be  proved  by  him,  to  which  the  defendant  gives  the 
respective  answers  following : 

"  Articulation  1. — Is  it  not  true  that  before  the  month 
of  January  last,  (1877)  the  plaintiff  was  a  member  of  the 
society  defendant?  Answer. — Yes,  but  liable  to  be 
struck  off. 

"  Articulation  2. — Is  it  not  true  that  when  the  name 
oT  the  defendant  was  erased  from  the  list  there  were  at 
the  same  time  other  members  in  arrears  with  the  pay- 
ment of  their  contributions,  whose  names  remained  on 
the  said  list  ?    Answer — ^Tes. 

**  Articulation  8. — ^Is  it  not  true  that  in  the  month  of 
January  last,  and  at  the  time  of  the  institution  of  this 
action,  there  were  persons  owing  more  than  six  months' 
contributions  who  are  still  in  the  enjoyment  of  the 
rights  and  privileges  of  members  of  the  society  de- 
fendant ?    Answer. — ^Yes,  a  number  remain  member8» 
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bnt  the  fact  of  being  in  arrears  deprives  them  of  some      1879 
of  the  benefits.  L'Ukion  St. 

'' ArUctdation  4.— Is  it  not  true  that  all  the  facts  al-  i^^j^^ 
leged  in  the  said  requfete  are  true  ?    Anzwer, — ^No."  »• 

Certain  extracts  from  the  constitution  and  by-laws 
of  the  society  were  produced  in  evidence  and  admitted, 
whereby  it  appeared  that  each  candidate  for  admission 
to  membership  promised  to  be  faithful  to  the  by-laws 
of  the  society.  That  by  article  5  of  the  by-laws  the 
regular  contribution  of  members  was  forty  cents  per 
month,  payable  each  month ;  and  by  article  11  that  it 
was  the  duty  of  the  collector- treasurers  to  collect 
those  dues  during  the  meetings,  and  at  each  regular 
and  general  meeting  to  call  over  the  names  of  members 
who  were  indebted  in  contributions  for  six  full  months 
or  over  *****#;  and  by  article  22  that 
every  member  who  should  fail  to  attend  any  general 
and  regular  meeting  should  be  liable  to  a  fine  of  5 
cents  without  appeal,  except  in  cases  of  sickness  or 
absence  from  the  city ;  and  by  article  20  sec.  5,  that 
when  a  member  should  have  neglected  during  six 
months  to  pay  his  contributions,  the  society  might 
erase  his  name  from  the  list  of  members,  and  he  should 
then  no  longer  form  part  of  the  society ;  that  for  this 
purpose  it  should  be  the  duty  of  the  collector-treasurers 
at  every  general  and  regular  meeting  to  make  known 
the  names  of  those  who  are  indebted  in  six  months' 
contributions,  and  then  that  any  one  might  move  that 
such  members  be  struck  off  from  the  list  of  members 
of  the  society ;  and  further,  by  sec.  6  of  the  same  article, 
that  every  member  who  should  have  compromised  the 
honor,  the  dignity,  or  the  interests,  of  the  society,  might 
be  expelled  therefrom ;  that  a  member  should  be  held 
to  have  compromised  the  honor  of  the  society  when 
guilty  of  immoral  conduct,  and  the  corresponding 
•eeretary,  having  warned  him  in  writing  and  by  ordet 


Lapibrrb. 
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1879  of  the  society  to  reform  his  conduct,  if  he  does  not  amend 
i.'Union  St.  his  ways  in  the  space  of  the  month  he  might  be  expelled 
MoOTRBAL  °^  Diotion.  And  by  article  10  of  the  constitution  it  was 
».  provided  that  every  member  forfeits  his  right  to  the 
benefits,  and  his  other  rights  who  does  not  fulfil  the 
obligations  required  by  the  by-laws.  And  by  article  7  of 
the  constitution  it  was  declared  that  the  members  should 
pay  the  monthly  contribution  as  fixed  by  the  by-laws. 

There  was  also  produced  and  filed  as  evidence  in  the 
cause  an  admission  in  writing  signed  by  the  attornies 
for  the  petitioner  in  the  words  following : 

'*  The  parties  admit  that  the  exhibits  produced  are  true 
copies  of  the  documents  they  purport  to  be,  and  that 
the  name  of  the  plaintiff  was  read  at  the  meeting  at 
which  his  name  was  erased  before  the  motion  was  made 
for  expulsion,  as  well  as  the  names  of  the  members 
mentioned  in  the  resolution  produced  in  the  record." 

This  motion,  extracted  from  the  minutes  of  the  gen- 
eral meeting  of  the  8th  January,  1877,  was  also  produc- 
ed, and  was  as  follows  :  '*  Moved  by  Mr.  Leclerc,  and 
seconded  by  Mr.  /.  Bee.  Mass€^  that  the  following 
named  gentlemen  be  struck  from  the  list  of  members 
of  the  society  on  account  of  arrears,  to  wit :"  (here  fol- 
lows the  names  of  18  members,  including  the  petitioner). 

Upon  this  record  and  evidence  the  learned  Judge  of 
the  Superior  Court  rendered  judgment  in  favor  of  the 
defendants,  considering  the  exceptions  of  the  defend- 
ants to  be  well  founded  in  law,  and  he  granted  the 
conclusions  thereof  and  dismissed  the  petition  of  the 
petitioner  with  costs. 

Mr.  Carter^  Q.  C,  and  Mr.  Mousseau^  Q.  0.,  for  the 
appellants : 

In  this  case  the  respondent  was  expelled^for  the  mere 
cause  of  non-payment  of  his  monthly  contributions.  In 
his  petition  he  admits  he  was  in  arrears  for  six  months, 
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and  that  it  was  competent  for  the  appellants  to  strike  his      1879 
name  from  the  list  ot  members,  and  by  the  admission  l'Uniox  St. 
of  facts  which  is  of  record  admits  that  in  accordance  ^^^^  ^" 
with  the  by-laws  his  name  was  read  at  the    meeting        «• 
where  his  name  was  erased,  before  the  motion  was 
made  for  expulsion.     Nothing  else  was  required  by  the 
constitution  and  by-laws  of  the  society.    Contributions 
are  payable  at  the  hall  where  the  members  meet  at  the 
monthly  meetings,  and  as  all  members  are  bound  to 
attend  these  meetings,  every  member  must  be  presumed 
to  be  present,  and  know  what  is  going  on. 

The  only  grounds  of  complaint,  such  as  laid  down  in 
his  petition,  are  three  in  number :  1st.  No  mise  en  de^ 
meure^  or  demand  of  payment.  2nd.  Many  other 
members  of  the  society  were  equally  in  arrears, 
and  the  society  had  no  right  to  discriminate 
amongst  them  ;  8rd.  No  motion  made  to  expel  re- 
spondent. The  Superior  Court  deemed  these  grounds 
insufficient,  and  on  appeal  to  the  Court  of  Queen's 
Bench,  their  decision  was  reversed,  because  respondent 
had  been  expelled  without  "  prior  notice."  This  was  a 
new  argument,  it  was  not  one  of  the  grounds  chosen 
in  limine  J  before  the  Superior  Court,  and  it  would 
be  a  great  injustice  to  allow  it.  And  why?  No  evi- 
dence is  allowed  in  api>eal ;  if  the  point  had  been  raised 
in  the  Superior  Court,  the  appellant  would  have  proved 
a  usage,  a  coulume  followed  by  unanimous  consent,  and 
prove  that  the  mode  of  procedure  to  expel  members  in 
arrears  was  and  has  been  the  oae  adopted  against 
Lapierrej  and  hundreds  of  members  have,  in  fact,  been 
struck  off  in  the  same  manner. 

Now  we  come  to  the  merit  of  the  contention  that 
prior  notice  was  necessary.  Why  should  such  a  notice 
be  necessary  in  the  present  case?  Lapierre  is  not 
accused  of  misbehavior,  of  having  compromised 
the  honor  or  the  dignity  of  the  society.  If  such  a  charge 
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1879      had  been  preferred  against  him,  notice  would  have  been 
i;UxiOTr  St.  necessary,  as  provided  and  required  by  sub-section  6 
MoJJJL^  of  art.  20  of  the  by-laws. 

0.  Lapierre  has  been  expelled  for  the  mere  cause  of  non- 

"'"*'  payment  ofhis  monthly  contributions,  burial  dues  and 
fines.     In  such  cases,  prior  notice  is  not  necessary. 

This  case  is  to  be  viewed  as  a  matter  of  contract,  and 
we  contend  that  this  by-law  is  equivalent  to  a  notice. 
The  case  of  Ragget  v.  Musgrave  (1)  is  in  point,  and  in 
this  as  in  that  case  the  rules  provided  for  the  manner 
of  pa3rment.  When  the  date  and  the  place  of  payment 
is  determined,  as  in  the  present  instance,  the  law  pre- 
vailing in  the  province  of  Quebec  requires  no  mise  en 
demeure,  no  demand  of  payment,  nor  any  notice  what- 
evt»r  prior  to  the  time  of  payment. 

The  rules  and  by-laws  of  this  society  fall  under  the 
provisions  of  the  Civil  Code  of  the  province  of  Quebec, 
See  Arts.  1056,  1181  and  1184. 

The  society  is  not  and  cannot  be  bound  to  pass  a  trial 
on  a  member  on  the  mere  question  of  non-payment  of 
his  dues  The  question  of  prior  notice  does  not  apply. 
A  member  of  a  society  such  as  the  society  appellant  in 
default  is  never  notified  in  advance  that  he  may  defend 
himself  on  a  charge  of  non-payment,  and  there  are  Eng- 
lish authorities  clear  on  this  point.  See  Scratchley's 
Practical  Treatise  on  Building  and  Lands  Societies  (2) ; 
Card  V.  Carr  (8). 

Mr.  Doutre,  Q.  C,  for  respondent : 

The  petition  sufficiently  alleges  the  want  of  notice. 
In  one  paragraph  it  is  alleged  that  the  respondent  was 
illegally  and  fraudulently  and  without  cause  or  reason 
refused  by  the  appellants  to  be  reinstated  in  the  enjoy- 
ment of  all  rights  and  privileges  belonging  to  members. 
According   to   all  authorities,  when  it  is  desired  to 

(1)  2  a  *  P.  566.  (2)  P.  78  And  oMe  ihertt 

C9}  1  C.  £.  N.  a  197. 
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deprive  a  member  of  his  rights  in  a  society,  where  there      ^^"^ 
is  a  question  of  property,  he  is  entitled  to  receive  notice.  L'Uniox  St. 
This  is  unwittingly  admitted  by  the  appellants,  who  ^^ntrbal 
filed  of  record  a  paper,  being  the  account  intended  to  be        v. 
sent  to  respondent,  which  account  contained  a  notice. 
The  motion  for  expulsion  does  not  even   contain  any 
statement  that    the  member  was  in  arrears  for  six 
months,  and  that  his  name  was  erased  because  he  was 
six  months  in  arrears.     It  was  the  duty  of  the  ap* 
pellants  to  prove  that   prior  notice  had  been  given. 
I  will  refer  the  Court  to  Angeil  and  Ames  *on  Corpora- 
tions (1) ;    King  V.  The   Chancellor  of  the    University 
of    Cambridge   (2);    Rex.    v.    Mayor ^   Sfc.    of    Liver- 
pool (3) ;  Orant  on  Corporations  (4) ;    Brice  on   ultra 
vires  (5) ;  Field  on  Corporations  (6) ;  Bagg^s  Case  (7) ; 
Mereweather  sJiiStephens  on  Municipal  Corporations  (8); 
Schmitt  V.  Saint  Franciscus  Benevolent  Society  (9). 

The  charter  being  silent  as  to  conferring  any  i)ower 
to  inflict  forfeiture  operating  ipso  facto  on  the  res- 
pondent, the  appellants  are  governed  by  the  common 
law  which  requires  prior  notice. 

To  say  that  the  petitioner  did  not  complain  of 
want  of  notice  is  playing  on  words.  He  was  taken 
by  surprise,  and  thereby  deprived  of  rights  for 
himself,  his  widow  and  his  children,  to  secure  which 
he  had  paid  contributions  for  twenty  years.  If  it  be 
sound  law  that  such  notice  should  have  been  given,  it 
was  sufficient  for  him  to  say  that  he  had  been  illegally 
expelled. 

As  to  the  articles  of  the  Civil  Code  relied  on  by  the 
counsel  for  appellants,  it  is  sufficient  to  say  that  the 
whole  i>olicy  of  our  civil  law  has  been  that  no  lapse  of 

(1)  a  420.  (5)  2  Ed.  1877,  p.  39. 

(2)  3  Burr.  1647.  (6)  Sees.  64,  65,  504. 

(3)  2  Burr.  723.  (7)  6  Coke's  Bep.  174^  184, 185. 

(4)  Pp.  245, 246, 274.  (8)  3  Vol.  p.  1526. 

(9)  24  How.  Pri.  Bap.  N.Y.  216. 
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1879      time  was  fatal.  By  referring  to  art.  1069  of  the  Civil  Code 
LX'MoxSr.it  will  be  found  to  be  only  applicable  to  commercial 

MoKTREAL  ™^*^t^^8>  ^^^  ®v^^  *^  ^  ^®w  l*w-    The  only  way  the 
V.        appellant  could  exx)el  the  re8x>ondent  was  according  to 
"     '     '  law,  and  by  law  respondent  was  entitled  to  a  notice  of 
some  kind. 

Mr.  Carter^  Q.  C,  in  reply : 

When  motion  was  made,  it  must  be  taken  as  having 
been  made  in  conformity  with  the  by-laws.  The  learned 
counsel   also  referred  to    Littleton  v.    Blackburn   (1). 

Ritchie,  C.  J. : — 

The  only  matter  put  forward  which  could  have 
availed  the  plaintiff  in  this  case  was  the  want  of  notice 
of  the  proceedings  to  be  taken  with  a  view  to  the  ex- 
pulsion of  the  plaintiff  from  the  society,  and  his  ex- 
pulsion in  his  absence  without  having  such  notice. 
This  point  was  not  raised  in  the  suit  by  the  pleadings, 
nor  put  forward  in  the  Superior  Court  where  the  ques- 
tion should  have  been  raised  and  tried,  and  so,  in  my 
opinion,  is  not  now  open  on  appeal  to  plaintiff,  who 
made  it  no  part  of  his  original  case. 

FOUBNIKB,  J.  : — 

L'Intim6,  membre  de  la  society  de  Secours  Mutuel, 
appelante  en  cette  cause,  §tant  tombe  en  arr^rages  pour 
six  mois  de  sa  contribution  mensuelle,  a  et6,  pour  cette 
raison,  expuls6  de  la  dite  society  conform§ment  a  Tar- 
ticle  5  de  ses  reglements.    Cet  article  est  ainsi  confu  : 

(5)  Whenever  a  member  shall  have  neglected  during  six  months 
to  pay  his  contributions,  or  the  entire  amount  of  his  entrance  fee,  the 
society  may  erase  his  name  from  the  list  of  members,  and  he  shall 
then  no  longer  form  part  of  the  society  :  for  that  purpose,  at  every 
general  and  regular  meeting  it  is  the  duty  of  the  Collector-Treasurers 
to  make  known  the  names  of  those  who  are  indebted  in  six  months 
contributions^  or  in  a  balance  of  their  entrance  fee,  and  then  any  one 

(1)  33  L.  T.  N,  S.  614. 
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may  move  that  such  members  be  struck  off  from  the  list  of  members       1879 

of  the  society.  _  .tt^^""^  « 

^  L^Union  St. 

Apres  son  expulsion,  rintim6  s'est  adress6  a  la  Conr  Jj^bph  db 

iioXTRBAL 

Snperienre,  district  de  Montreal,  pour  en  obtenir  un        v. 
bref  de  Mandamus  pour  se  faire  r6int6grer  dans  tons  sea  ^^"'^'' 
droits  et  privil^es  comme  membre  de  la  dite  soci6t6,  Foamier,  J. 
se  fondant  lo.  sur  ce  qu'il  n*a  pas  6t6  mis  en  demeure      ""^ 
de  payer  et  qu'aucun  6tat  de  ses  arr^rages  ne  lui  a  6te 
pr^alablement  fourni ;  2o.   Que  d'autres  membres  se 
trouvant  dans  le  m^me  cas  que  lui  n'ont  pas  6t6  ex- 
pulsus,  et  que  la  soci6t6  n'arait  pas  le  droit  de  faire  une 
telle  distinction  parmi  ses  membres  ;  80.  Qu'il  n'a  pas 
6t6  fait  motion  a  cet  effet  a  une  assemblee  g^nerale. 

L' Appelante  a  plaid6  k  la  requdte  de  rintim6  par  une 
d6n6gation  g6n6rale  et  par  une  exception  peremptoire 
dans  laquelle  elle  allegue  que  I'lntim^  a  ^te  expuls6 
conform6ment  aux  dispositions  de  Tarticle  ci-dessus  cit6. 

Apres  contestation  li6e,  preuve  et  audition  au  m^rite, 
la  Cour  Sup6rieure,  par  jugement  en  date  du  19  juin 
18*77,  a  renvoye  la  petition  pour  insuffisance  de  ses 
allegations. 

Ce  jugement  a  6t6  renyers6  en  appel  ;  et  I'appelante 
se  plaint  que  c'est  uniquement  pour  un  motif  que  Tin- 
tim6  n'avait  ni  plaid6,  ni  invoqu6  en  Cour  de  premiere 
instance,  savoir :  que  lui,  Tlntimg,  n'avait  re9U  de  la 
society  aucun  avis  Vinf ormant  des  proc6des  adopt^s  pour 
son  expulsion,  et  qu'il  arait  en  consequence  6t&  priv^  de 
son  droit  de  defense  C  'est  k  cette  demiere  question 
seule  que  se  r6duit  la  contestation  entre  les  parties 
devant  cette  Cour.  L'Intim6  le  declare  formellement 
dans  son  factum. 

Avant  de  consid6rer  la  question  de  la  n6cessit6  d'un 
tel  avis  dans  un  cas  comme  celui  dont  il  s'agit,  il  faut 
d'abord  savoir  si  la  question  a  6t6  soulev6e  et  mise 
directement  en  contestation  {in  issue)  par  des  allegations 
suffisantes  dans  les  plaidoyers  des  parties 
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1879         On  a  vn  plus  haut  quels  sont  les  principanx  moyens 
L'Ukion  St.  in voqu68  par  rintime  pour  attaquer  la  validity  des 
Joseph  db  proc6des  de  son  expulsion  ;  mais  on  ne  trouve  nulla 
V.        part  dans  la  procedure  qu'il  ait  all6gu6  le  defaut  d'avis 
^[|f^^"'  de  ces  procfedes  pour  les  faire  declarer  nuls. 
Foamier, J.     Cette  allegation  6tait  necessaire  pour  soulever  la 
question  et  mettre  la  defenderesse  appelante  en  6tat, 
si  elle  le  jugeait  necessaire,  de  se  jostifier  en  prouvant 
que  de  fait  un  avis  avait  6te  donn6.  La  n^cessit^  d*une 
semblable  allegation  est  admise  par  Tintime,  qui  pretend 
Tayoir  faite  d'une  maniere  suffisante.    Pour  prouver 
cat  aTanc6  il  nous  re  fere  a  deux  endroits  de  sa  p6tition: 
lo.  k  la  ligne  81,  page  8,  de  sa  petition  ou,  apres  avoir 
admis  le  droit  de  la  society  de  Texpulser  x>our  defaut  de 
paiement  pendant  six  mois,  il  ajoute  "  but  to  that  end 
"  it  was  necessary  for  the  said  society  duly  to  require 
*'  the  members  then  in  arrears  to  pay  the  said  arrears, 
"  &c.'' ;  2o.  dans  Tallggation  qui  precede  ses  conclusions, 
rintime  en  se  plaignant  du  refus  de  Tappelante  de  le 
r6habiliter  dans  ses  droits,  ajoute  que  ce  refus  a  6te  fait 
ill6galement  et  frauduleusement  et  sans  cause  ni  raison, 
"  and  that  illegally  and  fraudulently  and  without  cause 
or  reason." 

Le  defaut  d'ayis  ou  de  sommation  d'avoir  k  se  d^fen- 
dre  centre  une  motion  d'expulsionpeut-il6tre  consid^re 
comme  compris  dans  ces  deux  allegations  ? 

Dans  la  premiere  allegation  il  se  borne  a  dire  que  la 
Bociete  ne  pouyait  proc^der  k  son  expulsion  k  moins  de 
I'ayoir  requis  de  payer  ses  arr^rages.  Cette  demande 
de  paiement  est  bien  diSerente  du  defaut  d'ayis  d'ayoir 
k  se  defendre  centre  une  proposition  d'expulsion,  et  ne 
pent  etre  consideree  comme  son  equivalent.  Je  ne  puis 
trouyer  1^  I'aliegation  du  defaut  d'ayis  qui  a  ete  le  motif 
unique  sur  lequel  la  Cour  du  Banc  de  la  Seine  a  base 
son  jugement 
Dans  la  demiere  allegation  les  mots  illegally ^  fraudur 
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lentlff^  and  without  cause  or  reason,  s'appliquent  au  refas      ^^79 
de  le  r6habiliter  dans  ses  droits  comme  membre,  et  neuu^Sx. 
sont  certainement  pas  susceptibles  d'fetre  interprfetfes  ^q^^ebal 
comme  une  allegation  da  d^fant  d'avis  de  la  motion        v. 
d  expulsion.  

II  me  parait  en  consequence  clair  que  cette  question  ^om^^er>  J* 
n'a  pas  et6  mise  en  contestation  par  les  plaidoieries,  et 
qu'en  cons6quence  I'intime  n'aurait  pas  du  obtenir  gain 
de  cause  derant  la  Cour  du  Banc  de  la  Heine. 

La  contestation  ayant  6t§,  lors  de  Targument,  reduite 
a  ce  seul  point,  il  devient  inutile  de  s'occuper  des  autres 
moyens  invoqu6s  dans  la  petition. 

Hbnet,  J.,  concurred. 

Taschereau,  J.: — 

The^  appellant  is  a  benevolent  society  in  Montreal,  of 
which  Lapierre,  the  respondent,  was  a  member.  By 
one  of  the  rules  of  the  society,  any  member  who  neglects 
during  six  months  to  pay  his  contributions  may  be  ex- 
pelled from  it,  Under  that  rule  Lapierre  was  expelled 
on  the  8th  January,  1877,  for  non-payment  of  his  con- 
tributions. By  a  writ  of  mandamus,  he  demands  that 
the  society  be  ordered  to  reinstate  him  as  one  of  its 
members.  He  alleges  that  it  is  true  that  he  had  been 
more  than  six  months  without  paying  his  contribution, 
but  that  his  expulsion  was  irregularly  made  and 
illegal :  1st,  Because  he  was  not  put  en  demeure  to  pay. 
2nd,  Because  many  other  members  of  the  society  in 
arrear  as  he  was  were  not  expelled  as  he  was ;  and  3rd, 
Because  no  motion  to  expel  him  was  made  at  any 
regular  meeting,  according  to  the  rules  of  the  society. 

The  second  of  these  reasons  is  unfounded  in  law,  and 
was,  I  believe,  abandoned  at  the  argument  before  us. 
A  creditor  may  sue  only  one  out  of  a  hundred  of  his 
debtors,  if  he  chooses ;  so  could  this  society  expel  one  of 

la 
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1879      its  members  in  default,  and  allow  others  in  the  same 
L'UxioN  St.  case  to  remain  in  its  ranks. 

MoirrMAL      ^^^  third  of  the  reasons  invoked  by  Lapierre  against 
V.       the  legality  of  his  expulsion  was  that  his  name  was 

XxA.PI  ERRK 

'  not  called  out  as  being  in  default  at  any  of  the  regular 

Taschereau,  meetings  of  the  society,  according  to  one  of  its  rules, 

and  that  no  regular  motion  was  ever  made  to  expel  him, 

according  to  the  said  rules.  This  ground  is  unfounded 
in  fact.  The  motion  to  expel  him  is  proved  to  have 
been  duly  made  and  adopted,  and  he  admits  that  his 
name  was  read  at  the  meeting  where  his  name  was 
erased,  before  the  motion  was  made. 

I  come  now  to  the  first  ground  of  his  requite  libelUe, 
that  he  was  not  asked  for  payment,  or  put  en  demeure 
before  being  expelled.    He  says  ; 

I  admit  that  I  had  not  paid  my  contribution  for  more  than  six 
months,  but  I  was  not  called  upon  to  pay,  and  could  not  be  expelled 
from  the  society  before  being  so  called  upon. 

This  contention,  it  seems  to  me,  is  entirely  unsup- 
ported  by  the  rules  of  the  society. 
Article  7  of  its  constitution  says  that 

The  members  pay  a  monthly  contribution  which  is  fixed  by  the 
by-laws. 

Article  10,  that 

Every  member  who  does  not  fulfil  the  obligations  required  by  the 
by-laws  forfeits  his  rights  to  the  benefits  and  his  other  rights. 

Article  5  th  of  the  by-laws  fixes  the  amount  of  the 
monthly  contribution  at  40  cents  i>er  month.  Article 
11  defines  the  duties  of  the  treasurer  and  other  affairs ; 
it  enacts  that  the  treasurer  shall  receive  from  the  collec- 
tor-treasurers the  money  collected  by  them  at  each 
meeting,  namely,  at  each  general  and  regular  meeting, 
held  on  the  first  Monday  of  every  month.  By  same 
article  the  collector-treasurers  are  required  to  collect 
during  the  meeting  the  monies  and  contributions  of  the 
members    They  must  also  at  each  regular  general  meet- 
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ing  call  over  the  names  of  the  members  indebted  for      1879  ^ 
six  months  or  more.  L'Union  St7 

Article  20  provides  that  if  a  member  neglects  during  ^o^^^w^l 
six  months  to  pay  his  contributions,  it  is  lawful  and        v. 
optional  for  the  society  to  strike  his  name  off  the  list      ''"^^°'' 
of  members,  for  which  purpose  at  each  meeting  theTaschereau, 

collectors  are  required  to  mention  the  names  of  those      L 

who  are  indebted  for  more  than  six  months  of  contri- 
bution. 

Article  22  enacts  that  every  member  who  fails  to 
attend  any  general  and  regular  meeting  is  liable  to  a 
fine  of  five  cents,  except  in  the  case  of  sickness  or 
absence  from  the  city. 

Now,  taking  all  these  rules  together,  it  seems  to  me 
that  Lapierre  cannot  contend  that  the  society  had  to 
request  him  personally  to  pay  his  contribution  before 
expelling  him.  The  reading  of  his  name  at  a  regular 
meeting,  where  he  was  bound  to  be,  was  the  only  mise  en 
demeure  that  he  could  ask  for. 

The  contributions  of  the  members  are  payable  at  such 
meetings,  since  (he  rules  say  that  it  is  at  such  meetings, 
and  there  only,  that  these  contributions  are  to  be  col- 
lected. This  reading  of  his  name  on  the  list  of  defaul- 
ters is  the  only  demand  of  payment  required  by  the 
contract  he  entered  into  with  the  society  when  he  joined 
it.  By  the  express  terms  of  this  contract,  he  has  agreed  to 
pay  forty  cents  a  month  to  the  society  itself  at  its  regu- 
lar meetings,  and  that,  if  he  should  allow  six  months  to 
elapse  without  paying,  all  his  rights  as  a  member  were 
to  be  forfeited  ;  he  has  agreed  that  in  such  a  case  his 
name  should  be  called  out  at  one  of  the  regular  meet- 
ings, and  that  thereupon  any  member  might  immedi- 
ately move  his  expulsion.  All  this  has  been  done :  he 
admits  that  he  did  not  pay  for  more  than  six  months, 
that  his  name  was  called  out  regularly,  that  his  expul- 
sion waa  therefore  moved  and  decreed.  What  else  could 
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1879      lie  ask  for  ?    Any  demand  of  payment  under  our  law 

L'Union  St.  may  be  made  at  the  place  where  the  debt  is  payable. 

MoifiRB^  ^V^i^^^^'^  debt  was  payable  at  the  meeting,  where  de- 

o.       mand  of  payment  to  him  was  made  by  calling  out  his 

liAFIBRRB. 

name  according  to  the  rules.    Eyerytliing  seems  to  me 

Taschereau,  perfectly  regular. 

Lapierre,  at  the  argument,  invoked,  as  another  ground 

against  the  legality  of  his  expulsion,  the  absence  of 
prior  notice.  He  urged  that  not  only  was  a  demand  of 
payment  necessary,  but  that  the  society  should  have 
notified  him  that  on  such  a  day  a  motion  to  expel  him 
would  be  made.  I  do  not  think  that,  as  the  record 
stands,  he  can  avail  himself  of  this  want  of  notice ;  this 
case  must  be  taken  as  he  has  himself  made  it.  There 
is  not  a  word  of  this  want  of  notice  in  his  requite  libellie, 
nor  in  any  of  the  pleadings  in  the  record.  This  precludes 
him  from  invoking  it  now.  Being  of  that  opinion,  it 
is  perhaps  unnecessary  for  me  to  say  what  would  have 
been  the  consequences  of  this  want  of  prior  notice  if  it 
had  been  pleaded.  I  may,  however,  say  that  I  have  not 
been  able  to  find  a  single  case  under  the  French  law 
where  such  a  notice  has  been  held  necessary  in  case  of 
expulsion  for  payment  of  contribution.  These  bene- 
volent societies  exist  in  large  numbers  in  France.  Under 
the  words  "  Association  de  secours  mutuel,"  in  Dalhz 
Bepertoire,  the  law  which  regulates  them  is  clearly 
demonstrated,  and  cases  are  cited,  but  not  a  word  of 
this  prior  notice  in  such  a  case  is  mentioned.  The 
principle  of  our  civil  law  which  rules  this  case  is,  it 
seems  to  me,  that  if  a  party  is  en  demeure  to  pay,  he 
may  be  expelled  without  prior  notice  of  the  motion 
for  his  expulsion  (1).  According  to  the  terms  of 
his  contract  with  the  society,  Lapierre  was  en 
demeure  to  pay,  and  no  prior  notice  to  him  was 
required.      And    how    could  a    notice    be   given  to 

(1)  Art  1067, 113J,  1134,  C.  a 
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him?     Art.  20,  sub-sec.  6,  of  the  by-laws  says  that      ^^79 
when    a  member  is  six  months  in  arrear  he  may  be  L'llNioy  St. 
expelled :    that    for    this   purpose,   at   every   general  montr^ 
meeting,  the  names  of  the  members  so  in  default  shall        v- 

be  read,  and  that  then  any  one  may  more  the  expulsion.      

What  notice  does  Lapierre  now  say  he  was  entitled  to  ? '^*®^^®^^'^ 

Surely  not  a  notice  that  he  had  been  six  months  with-      

out  paying.  Then  can  it  be  a  notice  that  his  name 
would  be  read  as  a  defaulter  at  the  regular  meeting  ? 
That  cannot  be  what  he  means  ;  this  calling  of  the 
defaulters  is  done  in  virtue  ol  the  by-laws,  and  must 
be  done,  in  fact,  at  each  meeting  by  the  collector- 
treasurers,  upon  whom  this  duty  is  imperatively  imposed. 
It  must  be  the  notice  that  a  motion  for  expelling  him 
would  be  made  that  he  means.  Well,  any  one  of  the 
members  was  at  liberty  to  make  that  motion  immedi- 
ately after  his,  Lapierre's,  name  was  called  out  as  a 
defaulter.  How  could  that  member  know  before  this 
that  Lapierre  was  a  defaulter  and  would  be  so  called  out, 
and,  if  so,  how  could  he  give  him  notice  that  immedi- 
ately after  such  calling  out  of  his  name  he  would  move 
to  exx)el  him  ?  How  could  the  officers  of  the  society,  or 
any  one,  know  that  such  a  motion  would  be  made  ? 

Lapierre  has  been,  it  seems  to  me,  regularly  expelled. 
I  also  notice  that  he  had  been  over  ten  months  without 
paying  his  monthly  contribution  of  forty  cents,  so  that 
he  does  not  seem  to  have  been  harshly  treated  by  the 
society. 

The  judgment  of  the  Superior  Court  quashed  his 
writ  of  mandamus  and  dismissed  his  demand.  The 
Court  of  Queen's  Bench  reversed  that  judgment,  and 
ordered  the  society  to  reinstate  him  as  a  member.  The 
appeal  before  us  is  from  this  last  judgment.  I  am  of 
opinion  to  allow  the  appeal,  and  to  confirm  the  judg- 
ment rendered  by  the  Superior  Court,  with  costs  in  the 
three  courts  against  the  respondent. 
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1879       GWYNNE,  J.:— 


rUxioN  St.  From  a  perusal  of  the  case,  of  the  record  and  issues 
Montreal  joined  therein,  of  the  evidence  adduced  in  support 
.     ^'        thereof,  and  of  the  admissions  made  in  the  cause,  it  ap- 

LaI'IBRRE.  "^ 

pears  that  the  only  points  presented  to  the  learned  Judge 
of  the  Superior  Court  for  his  adjudication,  were :  Ist, 
Was  it,  or  not,  necessary  that  a  demand  should  have  been 
made  upon  the  petitioner  for  payment  of  his  arrears 
before  a  motion  for  erasing  his  name  from  the  list  of 
members  should  have  been  made  or  carried  ?  And  2nd, 
"Was  it,  or  not,  competent  for  the  society  to  erase  the 
names  of  the  petitioner  and  the  others  comprised  with 
him  in  the  same  motion,  there  being  other  members  of 
the  society  equally  in  arrear,  whose  names  were  not 
erased  ? 

True  it  is,  that  the  petitioner  had  rested  the  claim 
assserted  in  his  petition  upon  another  ground  also, 
namely,  that  no  motion  was  in  fact  made  by  any  mem- 
ber of  the  society,  nor  adopted  at  any  regular  or  general 
meeting,  with  the  object  of  striking  from  the  list  of 
members  the  names  of  those  members  who  were  six 
months  in  arrear ;  but  the  admissions  made  upon  that 
Xx>int,  and  the  motion  itself,  which  was  produced,  dis- 
place this  ground  of  complaint,  and  shew  that  the 
course  indicated  by  ^the  by-law  in  that  behalf  was 
strictly  complied  with,  unless  it  was  necessary,  in  order 
to  make  the  motion  effectual,  that  the  names  of  all  mem- 
bers in  default  for  six  months  should  be  struck  off,  if 
any  were. 

In  these  societies,  which  are  of  the  nature- of  mutual 
insurance  societies,  in  which  the  contributions  of  the 
members  are  the  premiums  paid  by  them  for  the  bene- 
fits insured,  it  is  apparent  that  punctual  payment  of  the 
contributions  imposed  upon  each  member  by  the  by- 
laws is  essential  to  the  success  of  the  society.  Every 
person  upon  becoming  a  member  enters  into  a  contract 


VOL-  IV.J    SUPBBMB  OOUBT  OF  CANADA.  183 

to  comply  with  all  the  articles  of  the  by-laws  and  of     ^^79 
the  constitution  of  the  society.  Now,  looking  at  the  by-  L'Union  St. 
laws  and  constitution,  we  find,  that  in  the  case  before  i^^^l 
us,  the  i>etitioner,  upon  becoming  a  member,  contracted        «• 

with  the  society  to  pay  monthly  the  contributions  estab-      

lished  by  the  by-laws,  which  was  a  known  determinate  <*wyime,  J. 
sum,  and  as  it  was  provided  by  the  by-laws  that  these 
contributions  were  to  be  collected  by  the  proper  offi- 
cer at  the  general  regular  monthly  meetings,  which  the 
I>etitioner  was  required  to  attend  under  a  penalty  of  5c. 
for  every  default,  the  fiedr  construction  of  the  contract  is 
that  the  petitioner  undertook  to  pay  his  contributions  to 
the  proper  officer  every  month  at  the  regular  monthly 
meeting  of  the  society.  It  is  clear,  then,  that  ui>on  default 
by  the  petitioner  in  pajrment  of  his  dues,  an  action  for 
their  recovery  might  have  been  maintained  against  him 
without  proof  of  any  special  demand  of  the  amount  in 
arrear  before  action.  Upon  non-payment  at  the  times  and 
place  agreed  upon  he  became  in  complete  default,  but 
we  further  see,  by  reference  to  sec.  6  of  article  20  of  the 
by-laws  incorporated  into  the  petitioner's  contract,  that 
he  in  efiect  contracted  with  the  society,  that  in  case  he 
should  neglect  to  pay  his  contributions  during  six 
months,  the  society  might  erase  his  name  from  the  list 
of  members,  upon  a  motion  being  made  to  that  effect  at 
any  general  regular  meeting  of  the  society,  after  the  col- 
lector^treasurer  should  make  known,  as  was  his  duty  to 
do,  the  petitioner  was  indebted  in  six  months'  contribu- 
tions ;  while  by  sec.  6  of  the  same  article  it  was  contrac- 
ted between  the  petitioner  and  the  society  that  upon 
any  charge  compromising  the  honor,  the  dignity  or 
the  interests  of  the  society,  he  could  only  be  expelled 
after  a  warning  in  writing  should  be  served  upon  him 
by  order  of  the  society. 

It  is  impossible  to  import  into  this   contract   the 
further  condition,  which  is  not  expressed  therein,  that 
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1879      after  the  expiration  of  the  six  months  during  which  the 

UUnion  St.  petitioner  was  in  arrear,  and  notwithstanding  he  may 

'  \T^T^  ^"  have  been  duly  reported  by  the  collector-treasurer  as  so 

V.        in  arrear,  it  was  nevertheless  necessary  that  a  special 

'  demand  should  have  been  made  upon  him  for  payment 

Gwynne,  J.  ^f  those  arrears  before  a  motion  for  erasing  his  name 
from  the  list  of  members  could  be  entertained  by  the 
society. 

In  Rex  vs.  Lyme  Regis  (1),  it  was  held^  that  where 
residence  was  a  condition  of  the  enjoyment  of  a  corpo- 
rate office,  the  corporator,  in  case  of  non-residence,  might 
be  removed,  without  any  notice  to  come  and  reside 
being  first  given,  for  that  he  was  bound  to  know  the 
law  under  which  he  held  office ;  the  principle  of  that 
case  appears  to  apply  to  this,  for  the  petitioner  was 
bound  to  know  that  by  his  contract  he  had  promised  to 
pay  his  contributions  without  any  special  demand  at  a 
particular  time  and  place,  and  that  if  he  should  make 
default,  and  therein  continue  for  six  months,  he  might 
be  erased  from  the  list  of  members,  upon  a  motion  to 
that  effect  made  by  any  member  of  the  society. 

In  Rex  vs.  Mayor  of  Azbridge  (2),  upon  shewing 
cause  against  a  mandamus  to  restore  a  corporate  officer, 
namely,  the  town  clerk,  who  had  been  removed,  suffici- 
ent cause  for  removal  was  shewn,  the  prosecuting 
counsel  admitted  there  was  sufficient  cause  of  amotion, 
but  objected  that  the  town-  clerk  had  been  removed 
without  notice  to  appear  and  defend  himself,  and  the 
Court,  Lord  Mansfield  presiding,  declared  that  they 
would  not  grant  the  writ  to  restore  an  officer,  when  it 
was  acknowledged  that  the  corporation  had  sufficient 
cause  to  remove  him. 

This  case  was  followed  in  Rex  vs.  The  Mayor ^  4-c.,  of 
London  (3),  where  the  Court  refused  a  mandamus  to 

(1)  1  Dougl  158.  (2)  2  Cowp.  523. 

(3)  2  Term  R.  177. 
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restore  a  corporate  officer  who  had  been  suspended  from      ^^79 
an  office  to  which  emoluments  were  attached,  without  l^Uioox  St. 
notice,  it  appearing  upon  his  own  shewing  that  there  i^o^J^™^" 
was  good  ground  for  the  suspension.  v« 

XiAPIEBRB 

The  plaintiff  in  his  petition  here  expressly  admits      

that  he  was  in  default  for  the  full  period  of  six  months  ^^y^>  ^* 
mentioned  in  the  by-law,  in  payment  of  those  contri- 
butions which  were  in  the  nature  of  premiums,  agreed 
to  be  paid  by  him  as  the  consideration  of  the  benefits 
assured  to  him ;   that  he  had  broken  the  contract  in 
virtue  of  which  alone  he  was  to  continue  to  be  a  mem* 
ber  of  the  society  in  its  most  essential  particular,  and 
that  by  reason  of  such  breach  of  contract  it  was  com- 
petent for  the  society  to  strike  his  name  off  the  list  of 
members  and  to  prevent  him  from  any  longer  forming 
part  of  the  society,  provided  only,  as  he  contends,  that 
a  demand  of  payment  of  the  arrears  should  be  first  made 
upon  him.   I  do  not  see,  as  I  have  already  said,  that  we 
should  be  justified  in  importing  this  proviso  into  the 
contract,  and  as  to  the  other  i>oint,  namely,  that  other 
persons  who  were  also  in  arrear  for  six  months,  were 
not  also  struck  off,  no  case  has  been  cited  in  support  of 
the  contention  that  it  was  not  competent  for  the  society 
to  erase  the  names  of  some,  without  at  the  same  time 
erasing  the  names  of  all  in  like  default,  which  is  not 
clear,  if  it  be  the  case,  there  were  at  that  time  others 
in  like  default  whose  names  were  not  erased.    The 
rule  upon  this  point  to  bo  gathered  from  the  cases  is, 
that  the  Court  never  interferes  between  societies  of  this 
kind  and  iheir  members,  where  the  action  taken  by  the 
society  has  been  in  good  faith  and  in  the  exercise  of 
their  judgment  for  the  benefit  of  the  society,  and  not 
founded  upon  mere  individual  caprice  ;  where  the  deci- 
sion has  been  arrived  at  bond  fide  without  any  caprice 
or  improper  motive,  and  where  the  plain  principles  of 
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1879      justice  do  not  appear  to  have  been  violated.    Osgood  v. 

L'Uniok  St.  Nelson  (1),  Hopkinson  v.  Marquis  of  Exeter  (2). 

J^EPH  DB      jj^  g^  £j^^^  therefore,  as  relates  to  the  case  as  expressly 

V.        set  up  on  the  record,  the  decision  of  the  learned  Judge 

'  of  the  Superior  Court,  before  whom  the  case  came  in  the 

Gwynne,  J.  £[j.gt  instance,  appears  to  me  to  have  been  well  founded, 
nor  do  I  understand  the  learned  Judges  of  the  Court  of 
Queen's  Bench  on  its  appeal  side  to  reverse  his  judgment 
upon  any  of  the  sjiecial  grounds  wpoxL  which  the  peti- 
tioner, as  it  appears  to  me,  rested  his  case,  but  upon  this 
ground,  namely,  that  in  their  judgment  it  was  contrary 
to  the  principles  of  natural  justice  to  erase  the  plain- 
tiff's name,  not  because  a  prior  demand  for  payment  of 
the  arrears  was  not  first  made  upon  him,  but 
because  he  had  not  first  been  served  with  a  notice 
that  a  resolution  to  erase  his  name  would  be  proposed  to 
the  society  at  some  meeting  named  in  such  notice. 
This  judgment  and  the  application  of  the  maxim 
"  nemo  rebus  suis  interdictus  existemelur  "  to  this  case  are 
rested  upon  Rex.  v.  Richardson  (8) ;  Rez.  v.  The  Mayor 
SfC,^  of  Liverpool  (4) ;  a  passage  in  AngeU  and  Ames  on  cor- 
porations, 8rd  Ed.  p.  418,  citing  a  case  of  the  Common^ 
weath  V.  Pensylvania  Beneficial  Society  (5) ;  and  Regina 
V.  Saddler's  Co.  (6). 

Now,  Rex.  V.  Richardson  was  the  case  of  the  removal 
of  a  freeman  of  the  Borough  of  Ipswich  without  suffici- 
ent cause,  and  Rex.  v.  The  Mayor  4^.,  of  Liverpool^  was 
the  case  of  the  removal  of  a  corporator  from  a  freehold 
office  without  sufficient  cause  by  a  court  of  the  corpora- 
tion not  shewn  to  have  been  duly  assembled.  That 
portion  of  the  corporation  which  assumed  to  dismiss 
thi'  officer,  not  being  assembled  upon  a  charter  day,  or 
general  day  of  meeting,  it  was  among  other  things  held 
that  to  enable  a  special  meeting  to  assemble,  it  should 

(1)  L.  5  R.  H.  L.  649.  (4)  2  Burr.  723. 

(2)  L.  Rep.  5  Eq.  68.  (5)  2  Serg.  and  Rawl.  141. 

(3)  1  Burr.  517.  C6)  10  H.  L.  401 
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have  been  averred  in  the  return  to  the  mandamus  that      1^79 
all  the  members  of  the  oonrt  had  been  notified  to  attend.  l'Union  St. 

Regina  v,  Saddlers'  Co,  was  the  case  of  a  freeman  of  ^o^^riu^ 
the  company  haying  been  removed,  upon  a  charge  of       »• 

fraud  committed  by  him  in  procuring  his  admission,      

without  notice  oi  any  proceeding  to  establish  the  charge  ^^^T^nne,  J. 
against  him.  The  remarks  of  the  learned  members  of 
the  respective  courts  through  which  the  case  passed  to 
the  House  of  Lords,  as  to  the  removal  of  the  party  com- 
plaining without  notice,  plainly  apply  to  the  nature  of 
the  charge  of  which  in  effect  he  was  condemned  unheard, 
but  that  they  do  not  apply  to  cases  where  there  is 
admitted,  upon  the  proceedings  taken  for  the  purpose  of 
obtaining  redress,  that  there  was  sufficient  cause  of 
removal,  is  apparent  from  the  reference  made  by  Lord 
Chelmsford  (1)  to  Rex.  v.  Griffiths  (2),  that  it  is  idle 
to  grant  a  mandamus  to  restore  where  the  party  could 
be  removed  again  immediately.  The  appositeness 
of  the  above  cases,  relied  upon  in  the  judgment 
ot  the  Court  of  Api>eal,  to  the  circumstances  of  the 
case  before  tis.  is  not  very  apparent  when  we  reflect 
that  the  plaintiff  here  in  his  petition  admits  that  he 
was  liable  to  have  his  name  struck  off  for  breach  of  his 
contract  in  its  most  essential  particular,  and  that  it  is 
shewn  in  evidence  that  the  aciion  taken  was  taken  at  a 
general  regular  meeting  of  the  society  which  it  was  the 
plaintiff's  duty  to  attend,  and  that  all  the  conditions 
concurred  and  proceedings  were  taken  which  he  had 
contracted  with  the  society  should  be  sufficient. 

As  to  the  case  in  2  Serg.  and  Rawl.  141,  its  report  is 
very  meagre ;  enough,  however,  does  appear  in  it  to  weak- 
en its  authority  as  applicable  to  the  case  before  us,  even 
if  it  contained  the  expression  of  opinion  entertained 
by  a  court  whose  judgments  were  binding  upon  us.  For, 

(1)  Reported  in  B.  R.  in  6  Jur.  N.S.      (2)  10  U.  L.  472. 
1,110,  and  in  the  Exchequer      (3)  5  B.  &  Aid.  731. 
Chamber  in  7  Jur.  N.  S.  145. 
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1879      firstly,  as  to  the  necessity  of  notice  of  an  intention  to  expel 
L'UxioN  St.  in  the  given  case,  that  point  does  not  appear  to  have 
^sEPH  DE  \yQQYi  raised  in  the  case,  its  determination  was  not  at  all 
V.       necessary  to  support  the  judgment  of  the  Court,  which 
\piERRB.  p^Q^gg^g^  ^pQij  the  ground  that  there.was  no  expulsion. 
Qwynne,  J.  Morover,  secondly,  the  contention  of  the  party  applying 
to  the  Court  for  relief  was  not  only  that  no  expulsion  had 
in  fact  been  effected,  and  that  therefore  he  was  still  en- 
titled to  all  the  benefits  of  membership,   but  that  ia 
truth  he    was  not  liable   to  be  expelled,  for  that  the 
society  was  indebted  to  him  for  services  as  secretary  in 
a  larger  sum  than  the  amount  of  his  arrears,  so  that  in 
effect  there  was  no  sufficient  cause  to  justify  expulsion. 
And  lastly,  the  judgment  professes  to  proceed  upon  the 
terms  of  the  charter,  and  it  does  not  appear  that  each 
member  of  the  society  had  contracted  as  the  plaintiff^ 
here  has,  that  upon  his  continuing  in  default  for  the 
specified  period,  and  upon  his  beingjreported  to  the 
society  at  any  general  meeting  as  such  defaulter,*  an^ 
member  might  then  make  a  motion  that  his  name 
should  be  struck  off*  the  list  of  members,  and  that  upon 
such  motion  being  carried  the  plaintiff's  right  of  mem- 
bership should  cease,  and  he  should  in  fact  no  longer  be 
a  member  of  the  society.    In  the*argument  before  us  it 
was  strongly  urged  by  the  learned  counsel  for  the 
appellants,  that  the  point  upon  which  the  judgment^of 
the  Court  of  Queen's  Bench  in  appeal  proceeded  was  not 
raised  upon  the  record.    This  contention  appears  to  be 
well  founded.   The  learned  counsel  for  the  respondent 
combated  it  upon  the  ground  that  it  was  sufficiently 
raised  by  force  of  the  words  "  without  cause  or  reason  " 
in  the  last  paragraph  of  the  plaintiff's  petition,  which 
alleges : 

That  since  the  13th  of  January  last  until  this  day  the  defendant 
has  refused  to  reinstate  the  plaintiff  petitioner  in  his  rights  and 
privileges  as  a  member  of  the  said  corporation,  V  Union  Si.  Joaeph  de 
MonirMf  and  to  put  faun  into  the  ei\joyment  of  all  rf^ts  and 
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privileges  belonging  to  such  membership,  and  that  illegally  and       1879 
fraudulently  and  without  cause  or  reason.  j  ^t^^^  g- 

Now,  it  is  to  be  observed  that  what  is  here  said  to  ^^^l^^j^ 
have  been  Illegal  and  fraudulent,  and  without  cause  or       ©. 

reason,  relates  to  certain  action  said  to  have  been  taken      

upon  the  23rd  of  April,  when  the  plaintiff,  after  three  Gwynne,  J* 
months'  notice  of  his  expulsion,  applied  to  be  reinstated, 
and  has  no  reference  to  anything  done  or  omitted  at  the 
time  of  expulsion  in  the  preceding  January.  But,  fur- 
ther, assuming  the  allegation  in  the  last  paragraph  to 
have  pointed  in  express  terms  to  the  removal  in  Janu- 
ary, namely,  that  it  was  charged  that  the  plaintiff 's 
ramoval  then  was  without  cause  or  reason,  that  would 
have  been  insufficient  to  amount  to  an  averment  that 
the  removal  was  illegal  for  want  of  a  preceding  notice 
of  the  intended  motion.  Default  in  payment  of  his  con- 
tributions for  the  period  of  six  months  constituted  the 
cause  and  reason  of  his  removal.  Notice  of  the  intended 
expulsion,  if  necessary  to  have  been  given,  was  part  of 
the  proceeding  necessary  to  effect  the  removal  for 
the  pre-existing  cause,  and  cannot  be  said  to  be  a 
part  of  the  cause^  but  the  general  scope  and  frame  of  the 
petition  clearly  shews  that  its  framer  never  had  in  his 
mind  the  idea  that  he  was  raising  an  issue  upon  the 
point  of  removal  without  notice  being  given  of  the  in- 
tended motion.  In  the  paragraph  preceding  the  last, 
he  alleges  that  three  months  after  his  expulsion,  and 
after  he  had  notice  thereof,  the  petitioner  applied  at  a 
general  regular  meeting  of  the  society  to  be  received 
again  as  a  member^  which  application  he  says  the  defen- 
dant illegally  and  unjustly  refused.  The  natural  con- 
struction of  the  petition,  read  all  together,  is  that  the 
plaintiff  *s  contention  was  that  it  was  illegal  and  unjust 
to  refuse  to  receive  him  again,  because,  although  true 
it  is  he  had  committed  such  default  as  justified  his  re- 
moval, yet  that  it  was  not  legal  to  remove  him  because, 
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^^79      1st.  Payment  of  the  arrears  had  not  been  first  demanded 

L'UxioN  St.  of  him ;  2nd.  Because  he  had  not  been  reported  by  the 

S^L  coUector-treasurer  as  having  been  six  months  in  defeult ; 

f .        3rd.  Because  in  fact,  as  he  alleged,  no  motion  to  remove 

Ij\  PIERRE 

'  him  had  been  made  by  any  member  of  the  society  as 

G Wynne,  J.  required  by  the  by-laws,  and ;  4th.  Because  the  society 
had  no  legal  right  to  remove  him  without  at  the  same 
time  removing  all  others  in  like  default. 

These  are  the  points  upon  which  he  rests  his  case: 
Now,  assuming  the  contention  of  the  plain  tiflf  upon  these 
points  to  fail,  I  cannot  see  upon  what  principle  of  jus- 
tice, after  what  the  plaintiff,  himself  alleges  took  place 
upon  the  23rd  of  April,  which  appears  to  be  a  full  un- 
equivocal confirmation  of  what  took  place  in  January, 
he  could  with  any  reason  be  heard  to  urge  the  want  of 
notice  of  the  intended  motion  in  January.  After  a  full 
consideration  of  the  matter,  upon  the  application  of  the 
plaintiff  after  three  months  further  default,  the  society 
in  effect  confirms  the  action  taken  in  January.  After  this 
action  of  the  society  upon  the  23rd  of  April,  I  fail  to  see 
what  legal  right  the  plaintiff  has  to  invoke  the  interfer- 
ence of  the  Court,  (or  what  right  the  Court  has)  to  impose 
upon  the  society  the  obligation  against  its  will  to  receive 
from  the  plaintiff  his  overdue  contributions  so  long  in  ar- 
rear.  The  society  itself  alone  in  the  untramelled,  bondfide 
exercise  of  its  discretion,  is  the  sole  tribunal  to  decide 
whether  it  should,  or  not,  waive  the  forfeiture  of  his 
rights,  which  the  plaintiff's  default  has  incurred.  I  see 
no  principle  upon  which  the  Court  can  compel  a  society 
of  this  nature  to  waive  the  ground  of  forfeiture,  and  to 
accept  now  from  the  plaintiff  payment  of  all  arrears  in 
condonation  of  his  default ;  and  if  that  cannot  be  done, 
it  would  be  contrary  to  another  principle  which  governs 
the  Courts  in  cases  of  this  kind,  to  order  the  name  of 
the  plaintiff  to  be  placed  again  upon  the  list,  for  it  would 
be  still  subject  to  removal  for  the  old  default,  a  point 
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already  conclusively  decided  upon  the  plaintiff's  own      1^79 
application  for  a  rehearing  upon  the  28rd  of  April.         L'Union  St. 

Adopting  the  language  of  Mr.  Justice  Blackburn  in  ^j^^^ 
Reg.  V.  Saddlet's  Co.   (1),  I  think  that  in   this  case,        v* 

relief  ought  to  be  granted  or  refused  according  to  the      

legal  right  upon  the  Record,  and  I  am  of  opinion  that  G^^e,  J. 
the  plaintiff  has  not  raised  ui>on  the  Record  the  point 
upon  which  the  judgment  of  the  Court  of  Appeal  is 
rested,  and  further  that  in  view  of  the  circumstances  of 
this  case,  if  it  had  been  so  raised,  it  would  not  have 
established  a  legal  right  in  the  plaintiff  to  be  reinstated, 
or  have  justified  the  decree  made  in  his  favor,  in  the 
face  of  his  own  admission  that  he  had  committed  such 
a  default  as  justified  his  removal,  and  of  the  evidence, 
which  shews  that  the  removal  took  place  precisely  in 
the  manner  in  which  the  plaintiff  contracted  it  might 
take  place,  and  of  the  admission  contained  in  the  plain- 
tiffs petition,  to  the  effect  that,  ui>on  his  application 
upon  the  23rd  of  April,  the  society  deliberately  refused 
to  waive  the  cause  of  forfeiture,  and  has  substantially 
affirmed  the  action  of  the  society  in  January. 

The  judgment  of  the  Court  of  Appeal  must  therefore 
be  reversed,  and  that  of  the  Superior  Court  be  reinstated. 

Appeal  allowed  with  costs. 

Solicitors  for  appellants :  Mousseau^  Chapleau  Sf  Archam" 
bault. 

Solicitors  for  resi)ondents :  Dot^re,  Doutre  4*  Bobidoux. 


(1)  10  H.  L.  404. 
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W9     JAMES.  CLAKK Apprllant; 

*  Jane  2. 


•Deo,  12. 


AND 

THE  SCOTTISH  IMPERIAL  IN- )         ^  „„„„^„,>^ 
SURANCE  COMPANY,  \ IJesponbentb. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW 

BRUNSWICK. 

Fire  Insurance. — Advances  made  to  build  a  vessel, — Insurable  interest 

(7.  made  advances  to  B,  upon  a  vessel,  then  in  course  of  construe* 
tion,  upon  the  faith  of  a  verbal  agreement  with  J9.,  that  after  the 
vessel  should  be  launched,  she  should  be  placed  in  his  hands  for 
sale,  and  that  out  of  the  proceeds  the  advances  so  made  should 
be  paid.  When  vessel  was  well  advanced  C,  disclosed  the  facts 
and  nature  of  his  interest  to  the  agent  of  the  respondent's  com- 
pany, and  the  company  issued  a  policy  of  insurance  against 
loss  by  fire  to  C,  in  the  sum  of  $3,000.  The  vessel  was  still  un* 
finished,  and  in  B^s  possession  when  she  was  burned. 

^e^— Reversing  the  judgment  of  the  Court  below,  that  C^s  interest, 
relating,  as  it  did,  to  a  specific  chattel,  was  an  equitable  interest 
which  was  insurable,  and  therefore  (7.  was  entitled  to  recover. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
New  Brunswick  (1)  making  absolute  a  rule  nisi  to  set 
aside  a  verdict,  and  enter  a  non-suit. 

The  action  was  on  a  policy  of  insurance  against  fire. 

A  special  case  agreed  upon  by  the  parties  for  the 
purpose  of  the  appeal  states  that : 

"The  Scottish  Imperial  Insurance  Company  now 
is,  and  in  and  prior  and  subsequent  to  the  year  1874, 
was  a  corporation  established  and  legally  authorized 


*P&BSBVT. — Ritchie,  C.  J., and  Strong,  Foumier,  Henry,  Taschereau 
and  Gwynne^  J.  J. 

(1)  2  PugB.  A  Buf .  240. 
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tiiider  the  laws  of  the  Dominion  of  Canada  to  issue      ^^79 
policies  of  fire  insurance  in  the  Dominion  of  Canada.         Culrk 

"  The  said  company  in   said  year  had  an  office  in   Scottish 
the  city  of  Saint  John,  in  the  Province  of  New  Brum-  S^c^g 
fricA;,  and  W.  Colebrook  Perhy  was  its  lawful  Agent,       Co. 
and  as  such  had  power  to  act  for  said  company. 

"  On  or  aboat  the  tenth  day  of  August,  1874,  the 
said  company  issued  a  policy  of  insurance  against  loss 
by  fire  to  the  plaintiflT,  in  the  sum  of  |8,000,  *  on  a 
schooner  in  course  of  construction  by  John  Bishop  in 
his  ship-building  yard  at  Hopewell,  Albert  Co.,  N.  B,, 
(8,000  insurance  valid,  launched  or  not  launched,  with 
liberty  to  complete,  fit  out  and  load  cargo,  the  liability 
under  this  policy  to  cease  when  any  marine  policy 
exists  covering  said  schooner,'  for  the  period  of  six 
months,  and  the  premium  of  said  insurance  was  duly 
paid.  The  policy  was  put  in  evidence  on  the  trial,  but 
was  subsequently  burnt,  and  all  other  papers  used  or 

put  in  evidence  at  the  said  trial  have  since  been  burnt. 
#  #  #  # 

'*  That  by  consent  of  both  parties  a  verdict  was 
taken  for  the  plaintiff  for  the  sum  of  $3,818,  being  the 
amount  plaintiff  claimed  to  be  interested  in  such  vessel, 
with  interest,  with  leave  to  the  said  defendants  to  move 
the  Supreme  Court  of  New  Brunswick  for  leave  to  enter 
a  non-suit,  should  the  said  Court  be  of  opinion  that  the 
plaintiff  had  no  insurable  interest. 

''That  the  said  Supreme  Court  subsequently  grant** 
ed  a  rule  nisi,  calling  on  the  plaintiff  to  show  cause 
why  a  non-suit  should  not  be  entered,  and  after  argu- 
ment and  time  having  been  taken  to  consider,  ^the 
judgment  of  the  Court  was  delivered  by  Allen,  C.  J., 
(the  other  Judges  concurring  in  such  judgment,  but  giv- 
ing no  reasons  therefor.) 

''  The  said  rule  was  made  absolute,  as  follows : 
« In  the  Supreme  Court, 

18 


\ 
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1879  "  Trinity  Term,  41  Victoria, 

Clau     Jame$  Clark  v.  The  Scottish  Imperial  Insurance  Comply. 

SooJ^H       "  Upon  reading  the  rule  granted  in  this  cause,  and  on 

Imperial   hearing  Mr.  Thomson  against  the  said  rale,  and  Mr. 

Co.       Weldon  in  support  thereof,  and  the  Court  having  taken 

***      time  to  consider,  doth  now  order  that  the  said  rule  be 

made  absolute,  and  a  non-suit  granted. 

"  By  the  Court, 

(Signed)  W.  Carman. 
From  this  rule  plaintiff  appealed. 
Clark,  the  plaintiff,  who  carried  on  business  in  Saint 
John,  describes,  in  his  evidence,  his  connection  with  the 
builder,  who  resided  in  Hopewell,  and  through  him, 
with  the  vessel,  and  what  took  place  between  himself 
and  the  agent  on  effecting  the  insurance  and  after  the 
loss  had  taken  place.    He  says  : — 

'*  In  1872  I  commenced  supplying  Bishop  on  this  ves- 
sel. In  this  year  he  commenced  getting  timber  out. 
The  arrangement  was  that  I  was  to  supply  him  to 
build  this  vessel,  and  hold  the  vessel  as  security  for  my 
advances.  I  was  to  dispose  of  the  vessel  in  shares,  or 
the  whole,  as  I  saw  proper,  and  when  the  vessel  was 
disposed  of,  what  was  remaining  after  I  got  my  pay 
was  to  go  to  Bishop.  That  was  the  arrangement.  In 
pursuance  of  that  arrangement,  I  made  advances  to  him, 
to  over  (2,000.  At  the  time  I  made  application  for 
insurance,  Mr.  Perley  was  agent.  I  went  to  effect  in* 
surance  in  August,  1874." 

Mr.  Armstrong,  who  went  with  plaintiff  to  agent  to 
effect  the  insurance,  says :  "  Perley  was  away.  I  told  his 
young  man  Clark  wanted  to  make  application  for  in- 
surance. I  got  blank  from  Clark  and  filled  it  up. 
Clark  signed  it  and  left  it  there.  I  cannot  state  what 
was  on  the  paper.  I  can  only  state  what  took  place  at 
the  time.  I  am  satisfied  it  was  an  application  for  insur- 
ance on  a  vessel  which  was  building  by  Bishop^  and 
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that  it  stated   plaintiff  had  been  advancing  on  her,      ^^"^9 
and  the  insurance  was  to  cover  advances."  Clark 

Plaintiff^  then  say  s :  "  I  signed  a  paper — the  one  si)oken  soowish 
of  by  Mr.  Armstrofig.  The  paper  was  not  given  back  to  Impbwal 
me.  After  Perley  returned  home,  I  thought  it  best  to  Co. 
see  him  as  he  was  the  agent.  I  saw  him,  and  I  said : 
'  Mr.  Perley^  I  have  made  application  for  insurance  on 
a  vessel  that  was  building  by  one  John  Bishop,  in  Hope" 
well^  A.  C'  Says  I :  '  Mr.  Perley,  I  want  you  distinctly 
to  understand  that  the  vessel  is  not  building  for  me 
directly,  but  I  hold  her  as  collateral  security.  She  is 
in  my  hands  and  for  sale,  to  dispose  of  any  way  I  see 
fit  to  getting  money  out  of  her.*  He  said  he  had  seen 
the  application,  but  he  said  Mr.  Armstrong  had  made  a 
mistake  in  figuring  up  the  premium — ^he  had  charged 
me  some  |2  or  $3  too  much.  He  took  the  paper — I  sup- 
pose it  was  the  same  paper  I  had  signed  before — and 
altered  the  figures,  and  it  reduced  it  down  to  some  $31, 
it  had  been  |33.  He  said  that  it  was  proper  I  should 
have  insurance  on  a  vessel  where  I  had  been  making 
such  large  advances,  it  would  be  foolish  if  I  didn't.  I 
didn't  sign  any  paper  except  the  one  which  I  signed 
when  Mr.  Armstrong  was  with  me.  I  said :  *  Mr.  Perley^ 
I  have  made  application  for  $3,000.  I  haven't  advanced 
that  yet,  but  I  have  advanced  something  over  $2,000, 
but  it  would  take  $8,000,  and  more,  probably,  to  put 
her  ofil'  Perley  said  if  I  advanced  more  I  could  further 
insure,  but  that  I  couldn't  get  more  than  my  advances 
if  I  insured  ever  so  much.  I  told  him  I  was  aware  of 
it.  I  got  the  i>olicy ;  this  is  it.  The  young  man  who 
was  in  the  ofiB.ce  brought  this  round  to  me.  The  young 
man's  name  is  Wade.^^ 

Plaintiff  then  says  he  went  on  making  advances. 
Vessel  was  destroyed  8rd  or  4th  October,  1874.  First 
intimation  he  got  of  the  fire  was  by  letter  from  Bishop^ 
which  he  showed  to  Perley  the  same  day  he  got  it. 
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1879      <<  Vessel  was  burnt  to  ashes  on  Saturday  night.    I  can 

Clabk    give  no  information  how  fire  originated."     He  says  : 

g^j^^   "  Mr.  Perley  read  this  letter.    He  said :  *  Clark^  its  a 

Impbsial  bad  job — but  you're  a  fortunate  man  that  you  insured. 

Co.      Now  you  see  the  necessity  of  having  proper  insurance 

when  you're  making  advances.'  I  said :  *Mr.  Perfey,  what 

steps  am  I  to  take  ?  I'm  not  much  acquainted  with  in- 
surance business '  He  said :  '  its  my  duty,  as  agent,  to 
go  and  see  where  vessel  was  burnt.'  I  directed  him 
how  to  go  there.  He  told  me  afterwards  that  he  had 
been  up.  After  he  returned,  I  went  in,  and  he  smiled 
and  said :  '  It  was  the  cleanest  bum  I  ever  saw,  and 
there  was  nothing  left  but  a  pile  of  iron— didn't  look 
if  there  had  ever  been  much  there.'  I  made  out  my 
claim — it  amounted  to  |2,960,  or  thereabouts.  Young 
Mr.  Charles  Clark  kept  my  books.  G-oods  would  be 
sent  generally  to  Bishop  in  his  son's  vessel,  and  save 
freight ;  sometimes  by  other  vessels.  I  had  transactions 
with  Bishop  before  of  a  similar  kind.  I  knew  it  took 
him  a  long  time  to  build  a  vessel.  I  told  him  I 
would  charge  him  interest,  which  he  agreed  to,  and  I 
made  up  an  interest  account.  Bishop  had  built  three 
or  four  vessels  before  this,  under  advances  from  me, 
under  same  terms.  I  would  always  hold  them.  Some- 
times I  bought  an  interest  in  them — half  or  three-quar- 
ters. I  signed  a  letter  addressed  to  Mr.  Perley y  and  de- 
livered it  at  his  oflBlce  to  his  young  man." 

On  cross-examination,  he  proved  the  correctness  of 
advance  account.  He  says  :  ''  Bishop  has  dealt  with 
me  fourteen  or  fifteen  years.  He  got  all  kinds  of  ad- 
vances. I  always  held  the  vessel.  I  would  sell  the 
vessel  or  get  a  mortgage  on  her.  When  vessels  came 
down  they  were  registered  in  the  name  of  Bishop. 
Befbre  selling  I  would  ask  Bishop  what  vessel  would 
be  worth,  as  a  g^de  for  me  to  sell.  I  never  saw  this, 
vessel    Used  to  sell  the  vessels  at  fix>xa  $16  to  $18  a 
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t(m,  hull  and  spars.    They  were  iron  fastened.    When      ^^^ 
I  commenced  to  supply  this  vessel  former  yessel  was     Class 
off.    I  had  security  on  her.    Former  vessel  was  huilt  g^JJ^ 
by  Bishop  for  his  son.    It  was  in  the  fall  of  1872 1  com-  Imprsial 
menced  on  this.    Former  vessel  I  charged  advances  to       co. 
son.    When  she  came  down  and  was  registered,  I  got 
mortgage  on  her.     EUs  son  gave  the  mort^rage.  Former 
vessel  was  the  'Minnie.'    On  this  vessel  I  supplied 
iroui  oakum,  spikes,  etc." 

Be-ezamined — Had  been  in  the  hal»t  of  making 
these  agreements  with  shii>*builders.  Always  held  on 
to  the  vessel.  Sold  her  or  got  a  mortgage  on  her. 
There  was  no  written  agreement.  Question — *'  Did  you 
make  the  advances  on  the  fiedth  of  this  agreement  ?"  Mr. 
Weldon  objects.  "Admitted,  subject  to  Mr.  Weldon^s  ob- 
jection. Answer — I  did.  I  would  not  make  them 
without." 

Bishop^  the  builder,  speaks  as  to  the  correctness  of 
plaintiff's  account  as  amounting  "  to  pretty  near  |8,000." 
He  then  describes  the  state  the  vessel  was  in ;  that  he 
considered  the  vessel  at  the  time  of  loss  worth  near 
15,000,  and  that  he  had  no  insurance  on  her,  and  lost 
everything  he  had  in  her ;  and,  as  to  his  agreement  with 
plaintiff,  he  says :  '*  Clark  managed  principally  all  my 
business  in  Saint  John.  I  never  sold  any  of  the  vessels. 
Don't  think  Clark  sold  any.  I  allowed  him  the  privi- 
lege of  doing  so.  We  would  talk  the  price  over.  Clark 
would  either  take  a  share  in  vessel,  or  take  a  mortgage 
on  her  when  she  came  down  for  his  advances.  If  he 
took  a  share,  he  would  credit  me  with  price  of  share, 
account  of  advances.  I  don't  think  I  ever  gave  a 
mortgage  to  him.  I  built  four  vessels.  This  was  the 
fourth.  He  was  part  owner  of  three  vessels.  In  fall 
of  1878,  after  Christmas,  I  had  the  vessel  pretty  nearly 
half  in  frame — about  one-third  framed.  Laid  keel  in 
Aufiurty  1878.    Wprk^  on  her  all  winter.    At  time  of 
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IS79      fire  I  considered  vessel  about  half  done — more  than  that, 
C^K     for  I  had  timber  there  to  finish  her.    Don't  think  that 
Scottish   ^®  came  to  an  arrangement  as  to  price  at  which  Clark 
Imperial  should  sell  her.    Think  about  $18  was  spoken  of,  and  I 
Co.       thought  I  should  get  $20.     I  bought  part  of  her  keel 
"""      from   Uriah  Bennett,  and  I  built  on  to  it.      I  laid  it 
before  I  got  any  timber  in  my  yard,  and  it  was  two 
months  after  I  laid  the  keel  before  I  made  the  arrange- 
ments  with  Clark.    It  was  Christmas,  1872,  she  was  one- 
third  timbered.    We  were  two  winters  and  two  sum- 
mers building  her.    In  187S  we  had  her  all  timbered 
out  and  top  sides  on  and  clamps  in.    In  summer,  1874, 
we  finished  her  at  as  &r  as  she  was  when  she  was 
burnt.     We  finished  laying  decks,  covering  boards, 
waterways,  etc." 

Re-examined. — "  Think  plaintiff  commenced  advanc- 
ing in  1872 — in  July.  I  wanted  to  build  a  vessel,  and  I 
wanted  plaintiff  to  supply  her,  and  I  told  him  that  he 
should  have  the  vessel  as  security  for  what  he  supplied 
me  with.  That  I  would  put  in  all  I  could  myself.  I 
said  I  could  not  tell  him  how  much  I  could  put  in. 
That  was  about  all  that  passed.  He  was  to  sell  her,  or 
make  any  bargain  he  could  with  her,  and  then  to  pay 
me  the  balance  of  what  was  paid  him." 
The  defendant  called  no  witnesses. 
The  question  to  be  determined  on  this  appeal  was 
whether  plaintiff  had  an  insurable  interest. 

Mr.  TViamson,  Q-C,  for  appellant : 

In  this  case  the  nature  and  extent  of  the  appellant's 
interest  in  the  subject  matter  of  this  insurance  were 
fally  and  fairly  disclosed  to  the  respondent  company, 
which,  through  its  agent,  admitted  the  interest  to  be 
an  insurable  one.  The  Court  below  decided  that  the 
api>ellant  had  not  an  insurable  interest  in  the  property. 
The  appellant  contends  that  it  was  only  necessary  to 
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have  an  equitable  interest,  in  other  words  such  an      1^79 
interest  as  a  Court  of  Equity  will  recognize  and  protect.     Cujx, 
The  Chief   Justice   of  the  Court  below  says    there   gco^irsH 
never  was  any  written  agreement  with  regard  to  the  Impbbxal 
advanceB,  but  an  oral  or  written  declaration  may  be  as  ^^''ST'" 
effectual  as  the  most  formal  instrument.  "~^ 

The  promise  of  the  appellant's  advance,  and  the 
advances  made  in  pursuance  of  it,  and  on  the  faith  of 
Bishop^s  agreement  to  place  the  vessel  after  being 
launched  in  his  hands,  in  order  that  he  might  sell  her, 
and  pay  himself,  did  create  a  valid  lien  in  equity  on  the 
the  vessel ;  and  therefore  he  had  an  insurable  interest 
See  Lucena  v.  Oraufurd  (1) ;  Ex  parte  Houghton  (2) ; 
Ex  parte  Yallop  (8) ;  Ournell  v.  Gardiner  (4) ;  Riccard 
V.  Prichard  (6). 

An  equitable  assignment  is  thus  defined  by  Sir  John 
Leach,  Y.  C,  in  Watson  v.  The  Duke  of  Wellington  (6) : 

''  In  order  to  constitute  an  equitable  assignment  there 
must  be  an  engagement  to  pay  out  of  a  particular 
fund." 

In  Field  v.  Megaw  (7),  Montague  Smith,  J.,  says : ''  If 
the  plaintiff  had  agreed  that  the  fund  should  be  held 
specifically  for  Weld,  the  agreement  might  have  been 
enforced  by  a  bill  in  equity." 

Non-existing  property  to  be  acquired  at  a  future  time, 
although  perhaps  not  assignable  at  law,  is  clearly  so  in 
equity.    Brown  v.  Tanner  (8) ;  Wilson  v.  Wilson  (9). 

It  was  assumed  that  the  appellant  claimed  that  there 
had  been  a  sale,  but  that  such  a  sale  was  void  under  the 
statute  of  frauds. 

The  contract  was  not  for  the  sale  of  the  vessel,  but  for 
the  making  of  advances  to  build  a  vessel,  on  the  agree- 

(1)  2  B.  &  P.  269.  (5)  1  K  A  J.  277-279. 

(2)  17  Ves.  253.  (6)  1  R.  &  M.  602. 

(3)  15  Ves.  67.  (7)  L.  R  4  C.  P.  at  p.  664. 

(4)  9  Jur.  N.  S.  1220.  (8)  L.  R  3  Gh.  App.  597. 

(9)  JU  R.  14  Eq.  3Z 
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1879      ment  that  the  vessel  was  to  be  the  fund  out  of  which  the 
C^I^     appellant  was  to  be  paid,  and  for  the  puTi)ose  of  making 
g^  ^*       such  fund  available,  the  vessel  was  to  be  placed  in  his 
Imperial  hands  for  sale,  after  she  should  be  launched. 

Co.  ^  Neither  was  there  anything  in  the  contract,  which 
necessarily  prevented  its  being  carried  out  within  a 
year.  How  does  the  statute  of  frauds  apply  to  such  a 
contract  ? 

The  case  of  Siockdale  v.  Dunlop  (1),  relied  on  by  the  re- 
spondent and  the  Court  below,  has  no  bearing  on  the  pre- 
sent  case.  Moreover,  the  decision  of  Lerof^  v.  Brown  (2) 
virtually  overrules  that  decision  ;  and  what  right  have 
the  company  to  set  up  the  statute  of  frauds.  It  does  not 
affect  a  contract  so  as  to  make  it  void.  It  only  declares 
that  you  cannot  enforce  it,  but  that  is  only  between 
vendor  and  vendee,  and  not  a  third  party. 

It  was  also  stated  that  there  was  no  mutuality. 

The  appellant  contends  the  agreement  was  mutual. 
It  was  an  agreement  by  Clark  to  make  such  advances 
to  Bishop  as  might  be  necessary  to  complete  the  vessel, 
and  as  Bishop  might  require,  in  consideration  of  which 
Bishop  agreed  that  Clark  should  have  a  lien  on  the 
vessel,  sell  her,  and  pay  himself  out  of  the  proceeds. 
Why  is  such  agreement  not  mutual  ?  The  effect  of  it, 
moreover,  was  to  suspend  any  right  of  the  appellant  to 
sue  Bishop  for  the  advances,  at  all  events,  until  the 
fund  out  of  which  the  advances  were  to  be  paid  (the 
vessel)  failed  or  was  exhausted.  Could  Clark  have 
sued  Bishop  for  the  advances  at  any  time  while  the 
vessel  was  in  the  course  of  construction  and  before 
launching  ?    It  is  submitted  that  he  could  not. 

The  Court  seems  to  have  been  under  the  impression 
that  to  pass  an  interest  in  property  not  in  esse  re- 
quires, even  in  equity,  an  agreement  possessing  pecu- 
liar requisites  not  necessary  in  contracts  relating  to 

(1)  6 IC.  ft  W.  224.  (2)  120.  B.  801. 


VOL.  IV.l    SUPREME  COUKT  OP  CANADA.  801 

property  actually  iu  existence,  and  that  snch  requisites      ^s^*" 
an  wanting  here.  Cube 

This  view  of  the  law,  however,  is  wholly  at  variance  gj^^g 
with  the  authorities  cited  ahove,  and  with  I/>rd  West-  Ivi^blu. 
burt/^s  judgment   in    Molrosd  v.  Marthall  (1).      The       Co. 

learned  Chief  Justice  says :  "  There  was  no  snch  agree-      

ment  as  would  pass  property  not  in  esse  at  the  time  it 
was  made,  or  creat«  any  lien  npon  it,  without  a 
transmutation  of  possession  ;  there  was  no  obligation 
on  the  part  of  the  plaintiff  to  make  any  specific  amount 
of  advances,  and,  therefore,  the  agreement,  if  snch  it 
might  be  called,  was  entirely  wanting  in  mutuality. 
There  was  not  even  such  a  contract  as  could  be  en- 
forced either  at  law  or  in  equity." 

Under  the  evidence  it  is  by  no  means  clear  that  the 
property  was  not  in  esse  when  the  agreement  be- 
tween Clark  and  Bishop  was  made.  It  would  seem,  in 
&ct,  that  the  vessel  had  been  some  time  in  course  of 
construction  before  Clark  was  asked  to  advance  upon 
her. 

In  any  case  the  appellant  had  clearly  such  an  insur- 
able interest  as  was  decided  to  be  sufficient  by  Lawrence, 
J.,  in  Lueena  v.  Craufttrd,  "To  be  interested  in  the 
possession  of  a  thing  is  to  be  so  circumstanced  with 
respect  to  it  as  to  have  benefit  from  its  existence,  prejudice 
from  its  destruction"     Daviei  v.  The  Home  Ins.  Co.  (2). 

Hr.    Weldon  Q.  0.,  (Mr.   Haliburton,  with  hin 
respondent. 

There  is  no  dispute  as  to  the  facts  of  the  case. 

We  contend  appelltuit  had  not  an  equitable  in 
which  a  Court  of  Equity  could  enforce.      The  policy 
states  that  the  insurance  is  "on  a  schooner ; "  the  peculiar 
interest  of  the  insured  is  not  inserted. 

(1)  10  H.  L.  20S.  appeal  3  Grant  Err.  A  App. 

(2)  21 U.  a  Q.  B.  3U  and  in  269. 


J^ 
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1879         The  party  here  insures  a  vessel ;  the  question  is,  if 
c[I^     company  paid,  would  they  have  a  right  of  subrogation. 
^   ^'  There  is  a  broad  distinction  between  the  cases  cited 

Scx>m8ii 

Impbsial  and  the  present  one.  The  article  was  not  in  existence 
'^*  Co.*^'  when  the  agreement  was  passed ;  it  was  an  article  to 
*—  be  manufactured,  and  this  was  not  a  contract  of  which  a 
Court  of  Equity  would  decree  a  specific  performance,  at 
all  events,  while  the  vessel  was  in  an  incomplete  state 
and  unfinished.  There  was  no  contract  that  could  be 
enforced.  In  its  inception  it  lacked  mutuality.  Clark 
was  under  no  obligation  to  continue  his  advances. 
There  was  nothing  in  that  agreement  which  could  pre- 
vent Bishop  from  disposing  of  the  vessel  to  a  bona  fide 
purchaser,  for  until  vessel  was  complete  appellant  had 
only  an  inchoate  right  in  an  article  to  be  manufactured. 
That  is  the  distinction  between  this  case  and  Holroyd 
V.  Marshall,  and  others  cited. 

The  right  to  insure  cannot  be  only  "  an  expectation 
of  possession  on  the  part  of  the  plaintiff,  founded  on  a 
mere  promise  of  Bishop"  as  held  in  the  case  of  Stockdale 
V.  Dunlop  (1). 

A  Court  of  Equity  would  even  compel  the  party  to 
give  a  mortgage  for  that  part,  but  in  this  case  res- 
pondent submits  the  Court  could  not  compel  Bishop 
to  give  a  mortgage. 

A  right  to  insure  must  be  of  such  a  nature  as  to  con- 
stitute an  interest  which  the  law  will  recognize  and 
enforce.  In  this  case  the  appellant  chose  to  trust  Bishop, 
and  he  has  only  a  mere  moral  title  which  will  not 
sustain  an  insurance. 

The  learned  counsel  referred  to  An  fell  on  Insurance, 
sec.  69 ;  Seagrave  v.  Union  Marine  Insurance  Co.  (2) ; 
Anderson  v.  Morice  (8);  Folsom  v.  Merchants*  MuS. 
Mar.  Ins.  Co.  (4). 

(1)  6  M.  ft  W.  224.  (3)  L.  R.  10  C.  P.  58;  S.  C,  L.R. 

(2)  L.  B.  1  C.  P.  305and  310.  4  Ex.  609. 

(4)  38  Msin«  418. 
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Mr.  Thomson,  Q.  0.,  in  reply.  1879 

BiTOHiE,  C.  J.,  after  referring  to  the  evidence  given        ^^ 
above,  proceeded  as  follows :  Scottish 

•^  Imperial 

The  defendants,  by  their  first  plea,  claimed  that  the  l»8^^«o» 
plaintiff  had  no  insurable  interest  in  the  vessel,  and  it  — ^ 
was,  as  the  learned  Chief  Justice  in  the  Court  below 
says,  upon  this  plea,  upon  which  issue  was  joined,  that 
the  case  turned.  A  verdict  was  taken  for  the  plaintiff  by 
consent  for  $3,818,  withieave  to  move  to  enter  a  non- 
suit, and  with  powev  to  the  Court  to  draw  inferences  of 
fact.  The  Court  was  of  opinion  that  the  evidence 
showed  no  insurable  interest  whatever  in  the  plaintiff, 
and  made  a  rule  absolute  for  a  non*8uit. 

There  is  no  contradictory  evidence  in  this  case,  nor  is 
it  disputed,  that  there  was  a  verbal  agreement  and 
understanding  between  Bishop  and  Clark,  that  if 
Clark  would  make  the  necessary  advances  to  Bishop 
to  enable  him  to  build  this  vessel,  he,  Clark,  would  be 
in  a  i>osition  to  look  to  the  vessel  when  completed  as 
security  for  his  pay — ^in  other  words,  that  the  advances 
were  to  be  made  on  the  security  of  the  vessel,  and  that 
the  advances  were  made  on  the  faith  of  this  agreement. 

It  is  quite  true,  as  suggested  by  the  learned  Chief 
Justice,  that  there  was  not  any  such  agreement  as  would 
pass  the  property  in  this  unfinished  vessel,  or  any  such 
transmutation  of  possession  as  would  create  a  lien  upon 
it  in  the  legal  technical  sense  of  that  word ;  but  this  by 
no  means  determines  the  question  in  controversy,  nor 
does  the  fact  put  forward  by  the  learned  Chief  Justice, 
assuming  such  to  be  the  case,  that  "  there  was  no  obli- 
gation on  the  part  of  the  plaintiff  to  make  any  specific 
amount  of  advances,"  in  my  opinion  affect  the  case. 

The  contract  of  insurance  being  a  contract  of  indem- 
nity, it  is  abundantly  clear  that  the  plaintiff  must 
establish  some  interest  in  the  subject-matter  insured. 
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1879  The  questions  we  have  to  determiae  are,  what  con- 

CiAKK     stitntes  such  an  insurable  interest  ?  And  did  the  verbal 

ScomsB   agreement  and  the  advances  made  on  the  strength  of  it, 

Imperial   confer  on   Clark  an  insurable  interest  in  the  vessel 

Co.      while  m  course  ol  construction  ? 
RitciiiTcj      ^  *^  *^^  ^rsi^  it  is  easily  answered,  negatively,  that 

an  insurable  interest  is  not  confined  to  a  strict  legal 

right  of  property ;  and,  affirmatively,  that  any  interest 
which  would  be  recognized  by  a  Court  of  Law  or 
Equity  is  an  insurable  interest,  or,  as  Mr.  Bunyon  thus 
sums  up  the  question  (1),  '*  that  any  legal  or  equitable 
estate  or  right  which  may  be  prejudicially  affected,  or 
any  responsibility  which  may  be  brought  into  oi^er- 
ation  by  a  fire  will  confer  an  insurable  interest."  There 
must  therefore  be  a  valid  subsisting  contract,  suscept- 
ible of  being  enforced  between  the  parties  themselves, 
in  order  to  constitute  an  insurable  interest,  or  right  oi 
action  against  the  insurer,  not  a  mere  expectancy  or 
probable  interest,  however  well  founded.  Was  there, 
then,  in  this  case  such  an  existing  contract  between 
Clark  and  Bishop^  in  respect  to  this  vessel  in  course  of 
construction,  as  conferred  on  Clark  an  interest  in  it 
binding  in  law  or  equity,  which  a  Oourt  of  Law  or 
Equity  would  recognize  and  enforce,  and  which  interest 
was  prejudicially  affected  by  the  fire  ? 

Though,  as  put  by  the  Chief  Justice,  there  may  have 
been  no  obligation  on  the  plaintiff 's  part  to  make  any 
specific  amount  of  advances,  and  though  a  Court  of 
Equity  will  not  decree  performance  of  a  mere  agreement 
to  advance  money,  I  take  it  to  be  a  well  established 
principle,  that  where  money  has  been  advanced  on  an 
agreement  that  it  should  be  secured  on  or  paid  out  of  a 
certain  fund,  or  out  of  the  proceeds  of  property  to  be  sold 
for  that  purpose,  a  Court  of  Equity  would,  as  between 
the  parties  to  such  an  agreement,  prevent  the  borrowers 

(1)  BuayoQ  on  Fire  Iiu.  p.  8. 
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or  debtors  fn>m  appropriating  such  property  or  fund  to      1870 
another  pnrpose ;  therefore,  as  Clark  actnally  made  the     Clau 
advances,  and  so  on  his  part  fnlly  performed  his  side  of  g^o^s 
the  agreement,  a  clear  mutuality  was  established,  and  an  Ixpbrial 
agreement  subsisted  which  Bishop  was  bound  to  per-       o^ 
form ;  he  received  the  benefit  of  the  agreement  and  should  Kit^^cj. 
not  be  permitted  to  repudiate  the  burthen ;  and  that 
agreement,  in  my  opinion,  was  a  specific  appropriation  of 
the  specific  property  to  the  discharge  of  these  particular 
advances ;  an  engagement  (distinct  from  the  legal  estate 
or  actual  possession),  to  pay  out  of  this  particular  proper- 
ty, sufficient  to  bind  the  property  in  equity  and  clothe 
it  with  an  equity  in  favor  of  the  plaintiff,  and  which 
gave  to  Clark  a  privilege  or  claim  on  such  property,  an 
equitable  lien  in  the  nature  of  an  equitable  assignment 
ior  the  advances  made,  and  by  means  of  which  the  builder 
was  enabled  to  proceed  with  its  construction.    Had  the 
fire  not  occurred,  and  had  the  vessel  been  completed,  as 
the  agreement  contemplated,  and  had  Bishop  attempted 
to  divert  the  vessel  to  other  puri>oses  to  the  detriment 
of  plaintiff's  claim,  I  think  a  Court  of  Equity  would, 
at  plaintiff 's  instance,  have  interposed  and  compelled 
Bishop  to  act  in  good  faith  and  carry  out  his  side  of  the 
agreement,  either  by  granting  a  formal  mortgage  on  her 
in  Clark's  name,  or  by  ordering  a  sale,  or  by  placing  her 
in  Clark's  hands  to  be  sold,  and  the  proceeds  applied, 
as  far  as  necessary,  to  the  liquidation  of  Clark's  ad- 
vances ;  in  other  words,  that  a  Court  of  Equity  would 
recognize  an  equitable  security  on  the  property  for  the 
advances,  and  would  enforce  an  appropriation  of  the 
property  for  their  re-imbursement ;  for  it  would  be  the 
groesest  £raud  for  one  party  to  refuse  to  perform  after 
iperformance  by  the  other,  and  the  ground  of  the  doctrine 
of  part  performance  is  fraud* 
In  Ffff  on  'Specific  Performance  (1),  it  is 

U)  Sec.  388,  Sd.  185S. 
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1870  The  principle  upon  which  Courts  of  Equity  exercise  their  jurisdie- 

^C"^  tion  in  decreeing  specific  performance  of  a  parol  argeement  accom- 

9,  panied  by  part  performance  is  the  fraud  and  injustice  which  would 

Scottish  result  from  allowing  one  party  to  refuse  to  perform  his  pari  after 

Imperial  performance  by  the  other  upon  the  faith  of  the  contract  (1). 

^'  That  this  agreement,  though  by  parol,  and  the  ad- 

Ritchie,C  J.  vances  made  under  it,  created  an  equitable  charge  on  this 
property  and  gave  Clark  an  equitable  interest  therein, 
principle  and  numerous  authorities  clearly  establish, 
and  it  is,  in  my  opinion,  equally  clear  that  if  such  equit- 
able interest  existed  it  was  an  insurable  interest. 
In  Rodick  y.  Oandell  (2),  Lord  Truro  says : 

I  believe  I  have  adverted  to  all  the  cases  cited  which  can  be 
considered  as  having  any  bearing  upon  the  present  case,  and  the 
extent  of  the  principle  to  be  deduced  from  them  is,  that  an  agree- 
ment between  a  debtor  and  creditor  that  the  debt  owing  shall  be 
paid  out  of  a  specific  fund  coming  to  the  debtor,  or  an  order  given 
by  a  debtor  to  his  creditor  upon  a  person  owing  money  or  holding 
funds  belonging  to  the^ver  of  the  order,  directing  such  person  to 
pay  such  funds  to  the  creditor,  will  create  a  valid  equitable  charge 
upon  such  fund  \  in  other  words,  will  operate  as  an  equitable  assign- 
ment of  the  debts  or  fund  to  which  the  order  refers . 

In  Ournell  y.  Gardiner  the  head  note  is  as  follows  (S) : 

Parol  authority  by  a  debtor  to  a  creditor  to  go  and  take  certain 
goods  and  sell  them  and  pay  himself  a  particular  debt  out  the 
proceeds. 

Held,  to  amount  to  the  creation  of  an  equitable  lien  upon  such 
goods,  and  as  such  to  be  valid  as  against  a  claim  by  the  personal 
representative  of  the  debtor  after  his  death 

The  Yice-Chancellor  says : 

In  this  case  everything  was  by  parol ;  the  words  are  clear  ;  and 
that,  coupled  with  the  conduct  of  the  intestate,  amounts  to  the  crea- 
tion of  a  valid  equitable  Uen.  It  seems  to  me  to  be  impossible  to 
resist  the  plaintiff's  claim  on  the  ground  that  this  was  not  a  valid 
equitable  assignment  in  writing.    I  find  no  law  which  says  that  a  valid 

(1)  Per  Sir  Wm.  Grant  in  Buck-  m  Mundy  v.  JoUife,  5  My.  & 

maaier  v.  Sarrop,  7  Yes.  Cr.  177. 

346|  per  Lord  Cottenham       (2)  1  De  a.  McN.  ^  Q. 777. 

(3)  9  L.  T.  N.  S.  367. 
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equitable  lien  cannot  be  created  by  parol,  and  the  conclusion^  if  1870 

these  premises  be  just,  ifl  inevitable,  that  where  all  things  are  by  rT'^ 

parol,  and  associated  together  for  the  purpose  of  giving  an  authority,  ^^ 

where  all  is  one  transaction,  and  the  power  and  the  purpose  are  Soottisb 

coupled  together  by  the  same  evidence,  they  operate  to  confer  a  i^f^^^^ 

valid  right  which  this  Court  is  bound  to  enforce.  Qo. 

In  Malcolm  t.  Scott  (1),  the  Vice  Chancellor  says :      Ritchie  C. J. 

The  of  case  Bum  v.  Oarvalho  was  relied  on  as  an  authority  in  the  """" 
plaintiff's  favor.  In  that  case  the  creditors  requested  the  debtor  to 
order  RegOf  the  holder  of  property  of  the  debtor,  immediately  to 
hand  over  to  the  creditors*  agent  such  property  as  Eego  might  have 
belonging  to  the  debtor,  equivalent  in  value  to  the  amount  of  certain 
bills ;  in  answer  to  which  request  the  debtor  promised  that  he  would 
write  to  Bego  and  direct  him  to  hand  over  to  the  creditors'  agent 
property  of  the  debtor  to  cover  the  amount  of  the  bills  which  might 
not  eventually  be  paid.  Lord  Cottenham  describes  this  as  the  result 
of  the  state  of  fJEUsts  before  him,  he  says :  "  The  question,  is  whether 
such  promise  and  agreement  would  not  give  a  lien  in  equity  ?''  and 
he  decides  that  the  letters  containing  the  requests  and  the  promise 
amounted  to  an  equitable  assignment  of  the  funds  in  the  hands  of 
Bego.  That  was  a  promise  to  pay  out  of  a  particular  fund  in  answer 
to  an  application  for  payment  out  of  that  very  fund.  I  do  not  c<ni- 
ceive  that  Lord  Ooiienham  meant  to  decide  anything  more  in  that 
case,  than  that,  when  you  make  out  the  agreement  to  give  the  lien 
the  form  of  the  transaction  is  not  material. 

Previously  to  this,  the  Yice-Ohancellor  said : 

I  accede  to  the  plaintiffs  argument  that  where  there  is,  as  in  this 
case  there  clearly  is,  a  good  consideration  for  the  lien,  it  is  imma- 
terial what  may  be  the  form  of  the  transaction.  It  is  only  necessary 
that  the  transaction  should  be  evidence  of  an  agreement  for  a  lien  ; 
the  real  nature  of  the  transaction,  and  not  the  mere  form  of  it,  must, 
I  apprehend,  be  regarded :  BUI  v.  Ourelon  (2)|  which  case  I  followed 
in  Hughes  v.  Siubbe  (3). 

The  loss  the  parties  in  the  present  case  sustained  by 
the  fire  was  this,  that  by  reason  of  the  destruction  of 
the  property,  they  were  prevented  from  even  "  per- 
fecting "  their  equitable  title  by  lawfully  clothing  it 
with  the  possession  of  the  property. 

(1)  3  Hare  52.  (2)  2  My.  &  E.  511, 

(3)  1  Hart  476. 
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1879         This  wajs,  as  was  said  by  the  Vice-Ohancellor   in 
Cljm     Langton  v.  Horlon  (1): 

Scottish        '^^  ^^^  ^^^  ^^®  substantial  question  in  this  cause  is,  whether  the 

Impbrial    future  cargo  of  the  Foxhound — that  which  was  the  future  cargo  at 

Insctranob  ^jjg  f^ij^Q  q£  ^Jjq  assignment — passed  either  at  law  or  in  equity,  by  the 

_  assignmenti  from  Birnie  to  the  plaintiffs.  I  lay  out  of  view  all  ques- 

Ritchie^CJ.  tion  as  to  the  operation  of  the  instrument  at  law,  and  look  at  the 

"■""       case  only  as  a  question  in  equity. 

Is  it  true,  then,  that  a  subject  to  be  acquired  after  the  date  of  a 
contract  cannot,  in  equity,  be  claimed  by  a  purchaser  for  value 
under  that  contract  ?    It  is  impossible  to  doubt,  for  some  purposes  at 
least  that,  by  contract,  an  interest  in  a  thing  not  in  existence  at  the 
time  of  the  contract  may,  in  equity,  become  the  property  of  a  piu'chaser 
for  value.    The  course  to  be  taken  by  such  purchaser  to  perfect  his 
title  I  do  not  now  advert  to,  but  cases  recognizing  the  general  pro- 
position are  of  common  occurrence.    A  tenant,  for  example,  con- 
tracts that  particular  things,  which  shall  be  on  the  property  when  the 
term  of  his  occupation  expires,  shall  be  the  property  of  the  lessor 
at  a  certain  price,  or  at  a  price  to  be  determined  in  a  certain  man- 
ner.   This,  in  fact,  is  a  contract  to  sell  property  not  then  belonging 
to  the  vendor,  and  a  Court  of  Equity  will  enforce  such  contracts, 
where  they  are  founded  on  valuable  consideration,  and  justice  re- 
quires tliat  the  contract  should  be  specifically  performed.    The  same 
doctrine  is  applied  in  important  cases  of  contracts  relating  to  mines, 
where  the  lessee  has  agreed  to  leave  engines  and  machinery  not  an- 
nexed to  the  freehold,  which  shall  be  on  the  property  at  the  expira- 
tion  of  the  lease,  to  be  paid  for  at  a  valuation.    The  contract  applies 
in  terms  to  implements  which  shall  be  there  at  the  time  specified, 
and   here  neither  construction   nor   decision  has  confined  it  to 
those  articles  which  were  on  the  property  at  the  time  the  lease  was 
granted.    But  it  is  not  necessary  that  I  should  refer  to  such  cases  as 
these,  for  Lord  Eldon,  in  the  case  of  the  ship  Warre  (2)  and  in  OurHs 
T.  Auher  (3),  has  decided  all  that  is  necessary  to  dispose  of  the 
present  argument.    Admitting  that  those  cases  are  not  specifically 
and  in  terms  like  the  principal  case,  they  are  not  of  the  less  author- 
ity for  the  present  purpose  ;  for  they  remove  the  difiiculty  which 
has  been  raised  in  argument,  and  decide  that  non-existing  property 
may  be  the  subject  of  valid  assignment.    I  will  suppose  the  case  of 
tiie  owner  of  a  ship,  which  is  going  out  in  ballast,  proposing  to  bor- 
row of  another  party  a  sum  of  £5,000  to  pay  the  crew  and  furnish  an 

(1)  1  Hare  S55.  (2)  8  Price  269,  n. 

(3)  lJ.ftW.1^26. 
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outfit ;  and  agreeing  Uiat|  in  oonsideration  of  the  loan,  the  home*       1679 
ward  cargo  should  be  consigned  to  the  party  advancing  the  money.      nTTX 
It  cannot  reasonably  be  denied,  in  the  face  of  the  authorities  I  have  9. 

just  referred  to,  that  a  Court  of  Equity,  upon  a  contract  so  framed,    Sooniss 
would  hold  that  the  party  advancing  the  money  was,  as  against  the  jj^ur^b 
owner,  entitled  to  claim  the  homeward  cargo.    And  if  a  party  may         Ck). 
contract  for  the  consignment  of  a  homeward  cargo,  I  cannot  see       'TT'/h  t 
why  he  may  not  contract  with  the  owner  of  a  ship  engaged  in  the  ^      * 

South  Sea  fisheries,  that  the  fruit  of  the  voyage— the  whales  taken  or 
the  oil  obtained ^shall  be  his  security  for  the  amount  of  his  ad« 
vances ;  I  cannot,  without  going  in  opposition  to  many  authoritieB 
which  have  been  cited,  throw  any  doubt  upon  the  point,  that  BimUf 
the  contracting  party,  would  be  bound  by  the  assignment  to  the 
plaintiffs. 

In  the  course  of  the  argument  I  suggested  the  case  of  the 
purchaser  of  an  estate,  who  having  paid  his  purchase-money,  pre- 
vailed on  the  occupying  tenant  to  give  him  possession,  and  I  en- 
quired  whether  equity,  affecting  the  validity  of  the  contract,  would 
say  that  possession  was  unlawful,  and  would  permit  the  vendor  who 
had  received  the  money  to  turn  the  purchaser  out  of  possession. 
This  question  may  be  tried  by  that  test,  for  though  this  is  not  in  the 
form  of  a  purchase,  it  is  yet  a  transaction  in  respect  of  which  a 
price  was  paid,  for  the  price  of  the  security  was  the  money  they 
advanced.  It  appears  to  me  that  whether  McO,  acted  or  not  under 
the  authority  of  J?.,  the  plaintiff  had,  on  the  9th  of  January,  per- 
fected their  equitable  title  by  lawfully  clothing  it  with  thepossOBsion 
of  the  property. 

In  Ebsworth  v.  Hie  Alliance  Marine  Insurance  Co.  (1) 
there  was  no  diflference  of  opinion  as  to  the  right  of 
plaintiffs  to  recover  their  own  actual  advances,  but  two 
of  the  judges  thought  they  were  neither  the  legal 
ovmers  of  the  cotton,  nor  in  equity  trustees  as  to  the 
surplus  for  the  consignors. 

BoviU,  0.  X,  says  (2) : 

The  bill  of  exchange,  being  drawn  by  the  shippers  and  accepted 
by  the  plaintiff^  against  the  consignment,  that  consignment  immedi- 
ately became  an  eqtiitable  security  to  the  plaintiffs  for  the  amount 
of  their  acceptanoe ;  and  they  would  have  been  entitled  in  eqaiiy  to 

(1)  L.  B.  8  C.  P.  596.  (2)  Ibid*  p.  607. 
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1879  have  the  cotton  appropriated  for  their  re-imbursement :  Exparte 

^C*^  Barber  (1);  Exparte  Maekey  (2)  )  and  see  also  the  recent  case  before 

9^  the  Lords  Justices  of  Exparte  Smart  (3)  ;  and  Bank  of  Ireland  t. 

Scottish  Perry  (4). 

Co.  In  the  judgment  of  Chambref  J.,  whose  views  were  ultimately 

Bit^ieC  J"  ^^P^^  ^y  ^^®  House  of  Lords,  he  says  (5) :  "  I  am  not  disposed  to 
_  question  the  authorities  in  general ;  on  the  contrary,  there  appears 
to  me  to  have  been  great  propriety  in  establishing  the  contract  of 
insurance,  wherever  the  interest  declared  upon  was,  in  the  common 
understanding  of  mankind,  a  real  interest  in  or  arising  out  of  the 
thing  insured,  or  so  connected  with  it  as  to  depend  on  the  safety  of 
the  thing  insured  and  the  risk  insured  against,  without  much  regard 
to  technical  distinctions  respecting  property,  still,  however,  exclud- 
ng  mere  speculation  or  expectation  and  interests  created  no  other- 
wise than  by  gaming  (6)." 

Breltt  J.,  says : — 

The  first  point  is,  thus  raised  whether  plaintifis  had  any  insurable 
interest.  I  think  they  had :  because  they  had  an  existing  contract 
with  regard  to  the  cotton  by  virtue  of  which  they  had  an  expectancy 
of  benefit  and  advantage  arising  out  of  or  depending  on  the  safe 
arrival  of  the  cotton  (7). 

In  Hoare  y.  Dresicr  (8),  The  Lord  Chancellor  (Lord 
Chelmsford)  says  : 

If  this  question  had  arisen  at  law,  the  case  of  Wait  v.  Baker  (9) 
would  have  appeared  to  me  a  decisive  authority  that  no  property 
passed  in  these  cargoes  to  Dresser,  so  as  to  enable  him  to  maintain  an 
action  for  them.  But  the  question  in  equity  is  not  whether  the 
property  in  the  cargoes  actually  passed  to  Dresser,  so  as  to  give  him 
a  legal  right,  but  whether  there  was  not  a  contract  for  timber,  which, 
though  general  at  first,  was,  by  the  subsequent  transactions  between 
the  parties,  rendered  specific,  so  as  to  enable  Dresser  to  assert  an 
equitable  title  to  it  7  I  entertain  no  doubt  that,  although  at  the  time 
of  the  acceptance  of  the  bill  of  exchange  for  £500  no  timber  had  been 
specifically  appropriated  as  the  cargoes  to  be  sent  to  Dresser,  yet  that 
when  the  "  Verene ''  and  ''  Christiana '^  were  laden  with  timber  ex- 

(1)  3  If.  D.  A  D.  174.  (5)  3  B.  &  P.  at  p.  104. 

(2)  2  M.  D.  A  D.  136.  (6)  Ibid.  p.  619 

(3)  L.  R.  8  Ch.  220.  (7)  Ibid.  p.  637. 

(4)  L.  B.  7  Ex.  14.  (8)  7  H.  L.  311. 

(9)  2  Exch.  Bep.  1. 
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pressly  for  the  purpose  of  satUfying  t)ie  contracts  which  had  been  1879 

entered  into  on  account  of  Norrbom  for  the  supply  of  the  exact  rT"^^ 

quantities  shipped  for  Bristol  and  for  London,  Dresser  had  an  equit-  ^^ 

able  title  to  the  property  in  those  cargoes  which  he  could  enforce  Scottish 

against  Noi-rbom,  or  against  any  other  person  claiming  from  Norr-  I^tPKBUL 

bom  with  no  better  title  than  he  possessed.  Qq 

Lord  CranwoTth  (1)  says :  Ritd^CJ. 

At  law  there  must  be  a  positive  appropriation  to  give  a  legal  """• 
title:  that  was  established  in  Wait  v.  Baker,  So  that,  however 
unjustly  a  party  may  be  acting  who  says  I  shall  send  you  from 
abroafi  some  timber  by  a  particular  ship,  if  in  truth  he  sends 
it  so  as  to  make  it  the  legal  property  of  another,  that  legal 
property  must  prevail.  Tlie  difference  between  law  and  equity 
I  take  to  be  tliis :  that  if  there  has  been  an  Qngagement  to 
appropriate  a  particular  cargo,  or  an  engagement  to  satisfy  a 
contract  out  of  a  particular  thing,  such  as  to  appropriate  a  part  of 
a  larger  cargo,  in  either  of  those  cases  equity  will  interfere,  in  the 
one  case,  to  decree  what  in  tinith  is  a  specific  i  erformance,  or  some- 
thing very  like  a  specific  performance,  of  the  contract  to  appropriate 
a  particular  cargo  ;  and,  in  the  other,  to  give  the  puchaser  a  hen  upon 
the  larger  cargo  in  order  to  enable  him  to  satisfy  himself  of  the 
smaller  demand. 

In  the  United  States  of  America  the  same  principles 
are  enunciated. 

In  Hancox  v.  Fishing  Insurance  Co.  (2),  Slort/,  J., 

says : 

If  in  the  present  case  the  vessel  had  been  successful  in  her  out- 
ward voyage,  and  upon  the  homeward  voyage  had  been  lost  with  her 
catchings  and  other  proceeds  on  Ixiard,  it  would  be  difficult  to  resist 
the  claim  of  the  )^laintiff  to  a  recovery  for  a  total  loss.  He  would 
have  had  a  lien  on  the  shares  of  the  seamen  in  those  proceeds,  or  some 
interest  in  the  nature  of  a  lien.  It  seemis  i>erfectly  clear  that  a 
peraon  having  a  lien,  or  an  interest  in  the  nature  of  a  lien,  on  the  pro- 
perty outward  has  sm  instirable  interest,  and  it  will  make  no  differ- 
ence in  such  a  case  that  he  might  still  have  a  right  to  pursue  his 
debtor  personally  for  the  debt  on  account  of  which  the  lien  attached. 
There  are  many  authorities  in  the  books  to  *his  effect. 

And  citing,  among  others,  Wolf  v.  HomcasUe  (8). 

(I)  Ibid  p.  317.  (^)  3  Sumner's  Reports,  139. 

(3)  1  B.  &  P.  316, 

14J 


il2  StJPEEMJB  COUKT  OF  CANADA.     f^OL.  iV. 

J 879         And  Chancellor  Kent,  in  speaking  of  Lucena  v.  Crau- 
C^IZc    /wrrf  (1),  says : 

^'  The  decision  was  that  commissions  to  become  due  to  public  agents 

Imperial    ^^^  ^^^  reasonable  expectations  of  profits  were  insurable  interests. 

iNSURANoa   Tlie  interest  need  not  be  a  property  in  the  subject  insured.     It  is 

^0-         sufficient  if  a  loss  of  the  subject  would  bring  upon  the  msured  a 

"R'teh*    C  T  P^c^^i^ry  loss  or  intercept  a  profit.    Interest  does  not  necessarily 

imply  a  right  to  or  property  in  the  subject  insured.     It  may  consist 

in  having  some  relation  to  or  concern  in  the  subject  of  the  insurance, 
and  which  relation  or  concern  may  be  so  affected  by  the  peril  as  to 
produce  damage.  Where  a  person  is  so  circiunstanced  he  i^  interested 
in  the  safety  of  the  thing,  for  he  receives  a  benefit  from  its  existence 
and  a  prejudice  from  its  destruction,  and  that  interest  is,  in  the 
view  of  the  English  law,  a  lawful  subject  of  insurance. 

In  this  case  nothing  like  misrepresentation  or  fraud 
is  alleged  by  the  assured.  The  nature  of  the  property 
and  the  appellant's  interests  were  in  the  most  full  and 
frank  manner  disclosed  to  the  assurers,  and  with  such 
knowledge  the  interest  was  by  them  recognized  as  in- 
surable, the  premium  accepted  and  risk  undertaken, 
and  their  action  now  in  repudiating  their  liability  after 
a  loss,  the  fairness  of  which  is  not  questioned,  presents 
their  conduct  before  the  Court  in  anything  but  a  favor- 
able light,  and  it  is  a  satisfaction  to  know  that  the  law 
will  not  aid  them  in  depriving  the  plaintiff  of  what  is 
not  only  his  legal  but  his  just  due. 

This  appeal  must  be  allowed  with  costs,  and  the  rule 
absolute  to  enter  a  non-suit  discharged. 

Strong,  J.,  delivered  a  written  judgment,  in  favor  of 
allowing  the  appeal,  which  the  Reporter  has  been  un- 
able to  obtain  (2). 

FouRNiEB,  J.,  concurred. 

Henry,  J.  :— 

I  entirely  concur  in  the  judgment  delivered.  The 
doctrine,  that  under  the  circumstances  of  this  case  an 

(1)3  Kent's  Com.  see.  276.  (2)  This  judgment  wUl  be  found 

at  page  706. 
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equitable  lien  existed,  is  so  firmly  established  and  tin-      ^^^ 

equivocally  recognized  by  so  many  authorities  that  it  Cl^ 

cannot  now  be  questioned.  SoonwH 

The  circumstances  are  such  as  we  find  in  many  of  the  Imfbbul 

Yum  m  A  vtfu 

cases  reported,  including  those  cited  in  the  judgments       c^^ 
juBtdeUvered.  g— j^ 

It  is  equally  well  settled  that  a  party  has  a  right  to  -«- 
insure  proi>erty  over  which  he  has  an  equitable  lien ; 
and  if  a  party  goes  to  an  insurance  company,  and  offers 
to  have  such  an  interest  insured  and  they  take  the  risk, 
the  contract  is  valid.  The  judgment  of  the  Oourt  below 
seems  to  have  been  founded  altogether  on  a  misapprehen* 
sion  of  the  law  applicable  to  eqxdtable  liens.  In  the  view 
taken  on  this  point  by  the  Oourt  below  I  entirely 
disagree.  Neither  the  actual  or  constructive  possession 
of  the  property  is  necessary  to  be  in  the  insurer,  either 
at  the  time  of  issue  of  the  policy  or  when  the  loss 
insured  against  takes  place.  It  is  sufficient  if  he  have 
an  equitable  lien  on  the  specific  chattel  property  covered 
by  the  policy.  The  appellant  had  in  this  case  such  a 
lien  on  the  vessel  in  question  which  then  was  covered 
by  the  policy,  and  I  think,  therefore,  the  appeal  should 
be  allowed  and  judgment  entered  in  his  Uivor  with 
costs. 

Tasghebsiu,  J.,  concurred. 

GWYNKE,  J. : — 

The  question  arising  in  this  case  may  be  determined 
wholly  upon  the  authority  of  Holroyd  v.  Marshall  (1). 
Lord  Westburp  there  lays  it  down  as  an  elementary 
principle  long  settled  in  Courts  of  Equity,  that  in 
equity  it  is  not  necessary  for  the  alienation  of  property 
that  there  should  be  any  formal  deed  of  conveyance, 
that  a  contract  for  valuable  consideration,  by  which  it 

(1)  10  H.  L.  m,  *  9  Jar.  N.  S.  213. 
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1879     is  agreed  to  make  a  present  transfer  of  property,  passes  at 
Cljm     once  the  beneficial  interest,  provided  the  contract  be 
g^jJJ^^   such  as  a  Court  of  Equity  will  decree  a  specific  per- 
Impbrial  formance  of. 

Go.  Now,  applpng  the  principles  here  laid  down  to  the 

Q  J  present  case,  there  can  be  no  doubt,  that  immediately 

upon  the  first  advance  being  made  by  the  plaintiff  un- 
der the  contract  with  Bishop,  the  beneficial  interest  in 
the  vessel  then  on  the  stocks  was,  in  equity,  transferred 
from  Bishop  to  the  plaintiff*  by  way  of  security  to  the 
latter  for  his  advances,  and  such  interest  increased  in 
value  from  day  to  day  as  the  vessel  progressed,  and  be- 
came a  security  to  the  plaintiff  for  all  his  advances  from 
time  to  time,  as  they  were  made.  That  interest  was  one 
which,  relating  as  it  did  to  a  specific  chattel,  was  such 
that  a  Court  of  Equity  would  have  secured  the  benefit 
of  it  to  the  plaintiff  by  specific  performance,  or  by  in- 
junction restraining  Bishop  from  dealing  with  the  vessel 
otherwise  than  in  accordance  with  his  contract  with 
the  plaintiff.  This  is  a  prox>osition  which,  at  the  present 
day,  cannot  admit  of  a  doubt,  and  as  an  equitable  inter- 
est is  sufficient  to  create  an  insurable  interest,  the  plain- 
tiff at  the  time  of  the  insurance  being  effected,  and  at 
the  time  of  the  loss,  had  an  insurable  interest  in  the  sub- 
ject of  the  insurance  under  the  circumstances  as  es- 
tablished by  the  evidence.  Between  this  case  and 
Stockdale  v.  Dunlop  (1),  upon  the  authority  of  which 
the  Court  below  rest  their  judgment,  there  is  no  par- 
allel ;  there  the  agreement  was  to  sell  oil  to  arrive.  It 
was  proved  that  the  expression  oH  to  arrive  was  a  mer- 
cantile term,  and  that  if  the  oil  should  not  arrive  by 
the  vessel,  the  purchaser  had  no  right  to  it ;  until  arrival, 
in  effect,  the  contract  did  not  profess  to  transfer  any 
interest  to  the  purchaser,  and  as  the  vessel  did  not  ar- 
rive with  the  oil,  but  was  lost  on  the  voyage,  the  in- 

(1)  6  H.  A  W,  224. 
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tending  purchaser  had  not,  either  at  the  time  of  the      ^^79 

insurance  being  effected,  or  at  the  time  of  the  loss,  any     ClIbk 

beneficial  interest  in  the  property  insured ;  he  had  only   g^j^J^ 

an  expectation  that  the  event,  the  happening  of  which  Impibul 

was  a  condition  precedent  to  the  accrual  of  his  interest       co. 

in  the  property,  would  happen,  namely,  the  arrival  of  q^^^I  t 

the  ship  with  the  oil ;  until  then  there  was,  as  Parke^ 

B.,  says,  no  contract  which  could  be  enforced.    Between 

that  case  and  the  present  it  is  apparent  that  there  is  no 

parallel. 

Appeal  allowed  with  costs. 

Solicitor  for  appellant — J.  R.  Armstrong. 

Solicitor  for  respondents — C.  W.  Weldon. 


THE  CITIZENS'  INSUEANOB  00 Appeixaots;      1879 

AKD  •Nov.  17,  18. 

WILLIAM  PAESONS Ekspondbnt.     ^ 


THE  QUEEN   INSUEANOE  CO Appellants;  •April 9. 

AND  •^^^• 

WILLIAM  PAESONS Eespondent. 

THE  WESTEEN  ASSUEANCE  CO Appellants; 

ELLEN  JOHNSTON Eespondent. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

Inmrance^-Jurisdietion  of  Local  Legislature  over  subject  matter  of 
Inaurance-^Briiiah  North  America  Act,  1867;  sees,  91  and  92— iSfto- 
tutary  conditions^R,  8,  0.,cA.162— ?F%a<  eondittons  applieahle 
loAen  statutory  conditions  not  printed  on  the  policy. 

The  Citizens'  Insurance  Company,  a  Canadian  Company,  incorpor- 
ated by  an  Act  of  the  parliament  of  Canada,  since  the  passing 

*Presekt:— Ritchie,  C.  J.,  and  Foumier,  Henry,  Taschereau  and 
Qwynne,  J.J.  Strong,  J.,  was  present  when  The  OitiMems^  Insuremes 
Co.  v.  Parsons  and  The  Queen  Insurance  Co.  v.  Parsons  were  argued, 
but  not  when  The  Western  Insurance  Co.  y.  JohnsUm  was  argued,  nor 
when  judgment  was  delivered  in  the  three  cases. 
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1880  of  B.  S.  0.,  oh.  162,  isiued  in  favor  of  P.,  a  policy  against 


-,  fire    which  had  not    endorsed   upon  it    the    statutory   con- 

CiTiZBKS'  ditions  (R.  S,  0.j  ch.  162,)  but  had  conditions  of  its  own,  which 

AND  were  not  printed  as  variations  in  the  mode  indicated  by  the 

Thb  Qdun         a  .X 

Ins.  Cos.  ^^^ 

9.         The  Queen  Insurance  Company,  an  English  Company  carrying  on 

Pabsons.  business  under  an  Imperial  Act,  issued  in  favor  of  -P.,  after 

Wbstbrn  the  passing  of  K,  8,  0.,  ch.  162,  an  interim  receipt  for  insurance 

'*  against  fire  subject  to  the  conditions  of  the  Company. 

Johnston.  The  Western  Assurance  Company,  a  Canadian  Company,  incorporat- 

ed  by  the  parliament  of  Canada  before  Confederation,  issued  a 
policy  of  insurance  against  fire  in  favor  of  /.,  the  condi- 
tions of  the  policy,  which  were  different  from  those  contained 
in  R,  8.  0.f  ch.  162,  not  being  added  in  the  manner  required  by 
the  statute. 

The  three  companies  were  authorized  to  do  Fire  Insurance  busi- 
ness throughout  Canada  by  virtue  of  a  license  granted  to  them 
by  the  Minister  of  Finance  under  the  Acts  of  the  Dominion  of 
Canada  relating  to  Fire  Insurance  Companies. 

The  properties  insured  by  these  companies  were  all  situated  within 
the  province  of  Ontario,  and  being  subsequently  destroyed  by 
fire,  actions  were  brought  against  the  companies. 

The  Supreme  Court  of  Canada^  after  hearing  the  arguments  in  the 
three  cases,  delivered  but  one  judgment,  and  it  was — 

^e^d;— That  «  The  Fire  Insurance  Policy  Act,"  JR.  8.  0.,  ch.  162,  was 
not  ultra  vires  and  is  applicable  to  Insurance  Companies 
(whether  foreign  or  incorporated  by  the  Dominion)  licensed  to 
earry  on  insurance  business  throughout  Canada,  and  taking 
risks  on  property  situate  within  the  province  of  Ontario, 

2.  That  the  legislation  in  question,  prescribing  conditions  incidental 
to  insurance  contracts  passed  in  Ontario  relating  to  property 
situate  in  Ontario,  was  not  a  regulation  of  Trade  and  Com- 
merce within  the  meaning  of  these  words  in  sub-sec.  2,  sec.  91, 
B.  N.  A.  Act 

8.  That  an  insurer  in  Ontario,  who  has  not  complied  with  the  law  in 
question  and  has  not  printed  on  his  policy  or  contract  of  insur- 
ance the  statutory  conditions  in  the  manner  indicated  in  the 
statute,  cannot  set  up  against  the  insured  his  own  conditions 
or  the  statutory  conditions,  the  insured  alone,  in  such  a  case,  is 
entitled  to  avail  himself  of  any  statutory  condition. 

[Tasekereau  and  Owynne,  J.  J.,  dissenting.] 

Per  Taschereau  and  Owynne,  J.  J. : — That  the  power  to  legislate 
upon  the  subject-matter  of  insurance  is  vested  exelusiveljf  in 
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the  Dominion  parliament  by  virtue  of  its  power  to  pass  laws  ^^^ 
for  the  regulation  of  Trade  and  Commerce  under  the  91st  sec.  ^T^ 
of  the  B,  N^,  A,  Act.  CxnzBNs' 

Appeals  from  judgments  of  the  Court  of  Appeal  for  The  Qtobw 
Ontario^  which  maintained  three  actions  brought  by  the        v. 
respondents  upon  policies  of  insurance  against  the  ap-  ^^"^^*' 

11      .  Wbstbbn 

peiiants.  j^^  Co. 

In  the  case  of  Parsons  r.  The  Citizens^  Insurance  Com-  ^    ^* 

pany^  the  action  was  brought  ui>on  a  i>olic7  of  insur-      

ance,  dated  the  4th  of  May,  1877,  issued  by  the  defen- 
dants, who  are  a  cori>oration  incorporated  by  Act  of  the 
Dominion  of  Canada^  insuring  a  building  of  the  plaintiff 
in  the  town  of  Orangeville^  Ontario^  in  the  sum  of  |2,500. 
The  building  was  destroyed  by  fire  on  the  8rd  of  August, 
1877.  The  action  was  tried  by  Patterson^  J.  A.,  with  a 
jury  at  the  Guelph  Assizes  in  the  spring  of  1878.  The 
jury  answered  certain  questions  put  to  them  by  the 
judge  (not  material  to  the  ap];>eal),  who  thereupon 
entered  a  yerdict  for  the  plaintiff  for  |2,S75.  It  was 
proved  that  at  the  time  of  the  issuing  of  the  policy  by 
the  defendants,  the  plaintiff  had  another  i>olicy  for 
$1,000  on  the  building  in  the  Western  Assurance  Com- 
panfff  which  was  not  disclosed  to  the  defendants.  This 
it  was  submitted  was  a  clear  breach  of  the  Company's 
conditions  printed  on  the  policy,  and  also  of  the  eighth 
condition  of  the  ^'  Fire  Insurance  Policy  Act,*'  Revised 
Statutes  of  Ontario^  ch.  162.  The  company's  conditions 
were  printed  on  the  policy,  but  not  in  coloured  ink  as 
directed  by  that  Act,  nor  were  the  statutory  conditions 
printed  on  the  policy.  The  judge  reserved  all  questions 
of  law  for  the  court  in  banc.  A  rule  was  taken  out  to 
enter  a  non-suit  pursuant  to  leave  reserved  or  for  a  new 
trial,  which  was  afterwards  discharged.  The  defen- 
dants then  appealed  to  the  Court  ot  Appeal  for  Ontario. 
The  defendants  were  incorporated  by  the  late  province 
of  Canada^  18  and  20  Vic.^  ch.  124,  (1856),  and  by  27  and 
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1880      28  Vic,  ch.  98  (1864)  their  powers  were  enlarged,  and 
Tbb      by  Dominion  statute  39  Fic,  ch.  55  (1876),  these  Acts 
Citizens'  y^ej^  amended  and  their  name  changed  to  its  present 
Thb  Qubbx  name. 

I  MR  firm  ^_ 

'v.  The  policy  of  insurance  on  plaintiff's  building,  occu- 

Parsons.   pig^  i^g  1^  general  hardware  store,  was  issued  to  the 

jj^"**  plaintiff  after  the  passing  of  the  provincial  Act  of 
,  V-  Ontario.  39  Vic.  ch.  24,  and  did  not  contain  the  condi- 
-^ —  '  tions  made  necessary  by  that  statute.  The  Court  of 
Queen's  Bench  held  in  accordance  with  a  previous 
decision  of  that  court,  in  Ulrich  v.  The  National  Insur- 
ance  Company  (1),  "  that  insurance  companies  incorpo- 
rated by  the  Dominion  of  Canada  are,  as  regards  in- 
surance effected  by  them  in  the  province  of  Ontario, 
bound  by  the  provincial  statute,  subject  to  all  the 
consequences  of  non-compliance  with  its  provisions  ;'* 
and  also  in  accordance  with  another  previous  decision 
of  that  court,  in  Frey  v.  The  Mutual  Fire  Insurance  Co. 
of  the  County  of  Wellington  (2) : ''  That  a  policy  of  insu- 
rance issued  after  the  passing  of  the  Act,  but  not  in  com- 
pliance with  its  provisions,  is  to  be  deemed  as  against 
the  assurer  as  a  policy  without  conditions."  From  this 
decision,  the  defendants  appealed  to  the  Court  of  Ai>- 
peal  for  Ontario. 
The  reasons  of  appeal  were  to  the  following  effect : 
1.  That  the  Policy  sued  ui>on  is  not  to  be  deemed, 
as  against  the  assured  or  otherwise,  to  be  a  policy 
without  any  conditions  ;  that  it  was  clearly  not  the 
intention  of  either  party,  plaintiff  or  defendants,  to 
enter  into  an  absolute  unconditional  contract  of  In- 
surance ;  that  the  said  policy  must  be  treated  either 
as  subject  to  the  conditions  therein  endorsed,  or  as 
subject  to  the  statutory  conditions,  in  which  case  de- 
fendants were  entitled  to  succeed  upon  the  issue  joined 
upon  the  pleas  alleging  that  respondent  had  effected 
(1)  42  U.  a  ().  B.  141.  (2)  43  U.  a  ().  B.  102. 
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other  or  prior  insurances  on  the  same  property,  without  ^880 

haying  notified  the  company  of  such  insurance,  and  Thb 

having  had  the  same  endorsed  on  the  policy,  or  other-  ^^^^^^ 
wise  acknowledged  by  the  company.    The  defendants  Tu  Quwm 

refer  to  Ulrich  y.  The  National  Insurance  Company  (1) ;  9. 

Frey  Y.   The  Mutual  Fire  Insurance  Company  of  the  P^"«®*»- 

County  of  Wellington  (2).  Ij^  Co. 


«. 


2.  That  the  Seyised  Statutes  of  Ontario^  ch.  162,  johhbtov. 
"An  Act  to  secure  uniform  conditions  in  Policies 
of  Fire  insurance,"  is  ultra  vires  of  the  legislative 
assembly  of  the  province  of  Ontaiio^  so  far  as  regards 
the  defendants,  a  company  incorporated  by  the  parlia- 
ment of  the  Dominion  of  Canada^  and  that  it  is 
inoperative  therefore  to  affect  the  said  policy  or  the 
conditions  thereon  endorsed. 

The  principal  reasons  against  the  appeal  were : 

'*  1.  The  plaintiff  contends  that  the  defendants,  having 
wholly  omitted  the  statutory  conditions  from  their  said 
I>olicy,  and  having  adopted  a  variation  thereof,  or  a  new 
condition  instead  thereof,  without  complying  with  the 
requirement  of  the  Fire  Insurance  Policy  Act,  cannot 
set  up  the  statutory  conditions  which  they  have  not 
printed  in  their  policy,  or  the  variations  or  new  con- 
ditions not  in  accordance  with  the  Act.  The  condition 
relied  upon  is  therefore  not  legal  or  binding  on  the 
plaintiff. 

"  2.  The  plaintiff  submi*ts  that  the  Revised  Statute 
of  Ontario^  ch.  162,  is  not  ultra  vires  of  the  legisla- 
ture of  the  province  of  Ontario  as  regards  the  defen- 
dants." 

The  Court  of  Appeal  held  the  plaintiff's  contention 
well  founded  and  dismissed  the  appeal  with  costs. 
SpraggCj  0.,  in  delivering  judgment  said :   "I  incline 

(1)  42  U.C.Q.  B.  141.  C2)  43  U.CQ.  B.  102. 
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1880      to  agree,  contrary,  I  confess,  to  my  first  impression, 
Thb      that  the  policy  in  this  case  most  be  regarded  as  a 
^ AND**'   policy  -without  any  express  condition." 
^s.^Co"^     In  Parsons  y-  The  Queen  Insurance  Company  : 

v>  This  action  was  brought  ux>on  an    interim  receipt 

Parsons 

yr        '  alleged  to  have  been  issued  by  an  agent  of  the  defend- 

Ik3.  Co.    ants,  on  the  3rd  August,  1877,  insuring  against  loss  by 

JoHKSTON.  fi^®  ^^  ^^^  extent  of  $2,000,  a  general  stock  of  hardware 

paints,  oils,  varnishes,  window  glass,  stoves,  tinware, 

castings,  hollow- ware,  plated  and  fancy  goods,  lamps, 
lamp  glasses,  and  general  house  furnishing  goods. 
The  interim  receipt  was  as  follows : — 
*'  Fire  Department.  Interim  Protection  Note. 

QUKEN  FiBB  AND  LiFE  InSUBAKOB  COMPANY, 

Ohief  Office,  Canada  Head  Office, 

Queen  Insurance  191  St.  James  St.,  Montreal. 

Buildings,  Liverpool,    The  Queen  Insurance  Co., 
No .  88.  Orangeville  Agency,  8rd  Aug.,  1877. 

'*  Mr.  William  Parsons,  having  this  day  proposed  to 
effect  on  insurance  against  fire,  subject  to  all  the  usual 
terms  and  conditions  of  this  Company,  for  $2,000,  on 
the  following  property,  in  the  town  of  Orangeville,  for 
twelve  months,  namely :  on  general  stock  of  hardware, 
paints,  oils,  varnishes,  window  glass,  stoves,  tinware, 
castings,  hollow-ware,  plated  fancy  goods,  lamps,  lamp 
glasses  and  general  house-furnishing  goods,  and  having 
also  paid  the  sum  of  forty  dollars  as  the  premium  on  the 
same,  it  is  hereby  held  assured  under  these  conditions 
until  the  policy  is  delivered,  or  notice  given  that  the 
proposal  is  declined  by  the  Company,  when  this  interim 
note  will  be  thereby  cancelled  and  of  no  effect. 

"  (Signed),        A.  M.  KIEKLAND, 

"Agent  to  the  Company. 

"  N.  B. — ^The  deposit  will  be  returned,  less  the  pro- 
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portion  for  the  period,  on  application  to  the  agent      ^^^ 
signing  this  note,  in  the  event  of  the  proposal  being      Thb 
declined  by  the  company.    If  accepted,  a  policy  will  be      ^"^ 
prepared  and  delirered  within  thirty  days.    If  a  holder  Thb  Qcmir 
does  not  receive  a  policy  during  the  specified  time  he        9. 
should  apply  to  the  head  office  in  Montreal:'  Tuaons. 

The  case  was  tried  at  the  Spring  Assizes,  1878,  at    ins.  Ck>. 
OuelpK  before  Macdonald,  Judge  of  the  County  Court  jon^g^j,, 
of  the  County  of  Wellington^  sitting  at  the  request  of 
Mr.  Justice  Patterson, 

The  only  question  submitted  by  His  Honor  to  the 
jury  was  whether  there  were  more  than  25  lbs.  of  gun- 
ipowder  on  the  premises  containing  the  property  assur- 
ed at  the  time  of  the  fire. 

The  jury  found  in  favour  of  the  plaintiff ;  and  a 
verdict  was  thereux>on  entered  for  $2,070,  the  learned 
Judge  holding  the  defendants'  conditions  not  to  be 
part  of  the  contract. 

In  Easter  term,  41  Victoria^  a  rule  nisi  was  granted 
by  the  Court  of  Queen's  Bench,  calling  upon  the  plaintiff* 
to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  granted,  for  mis-direction  of  the  learned 
judge,  there  being  further  insurances  on  the  proi>erty 
insured ;  a  greater  quantity  of  gunpowder  was  con- 
tained in  the  premises  containing  the  insured  goods 
than  permitted  by,  and  contrary  to,  the  terms  of  the 
defendants'  contract  with  the  plaintiff ;  and  the  proof 
of  loss  required  by  the  contract  was  not  filed  in  due 
time,  and  which  said  mis-direction  was  in  telling  the 
jury  there  was  no  question  for  them  except  the  quantity 
of  gunpowder  on  the  premises. 

The  Court  of  Queen's  Bench,  not  being  able  to 
discover  any  ground  either  upon  the  law  or  evidence 
for  setting  aside  the  verdict,  discharged  the  rule. 
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18S0         Defendants  appealed  from  this  judgment  to  the  Court 

Tbm       of  Appeal  for  Ontario. 

aotT^       The  reasons  of  appeal  raising  the  points  in  this  case 

Tp  QuBBN  different  from  those  in  Parsons  v.  The  Citizens'  Insurance 
Iks.  Cos.    ^ 

r.        Company  were : 

PAR80X8.       cc  4   Ti^^  Ontario  Revised  Statute,  ch.  162,  does  not 
Wbstbrn 
IH8.  Co.    apply  to  this  contract,  because  this  action  is  brought 

JoHNSTov  ^P^^  *^  interim  receipt,  and  no  policy  of  insurance  had 
—  been  entered  into  or  was  in  force  between  the  appel- 
lants and  the  respondent.  The  conditions  to  be  taken  as 
part  of  the  contract  are  the  appellants'  ordinary  condi- 
tions ;  and  it  being  admitted  by  the  respondent  that  he 
had  more  than  10  pounds  of  gunpowder  on  the  premises 
containing  the  subject  insured,  at  the  time  of  the  fire, 
the  appellants  are  entitled  to  succeed  on  the  8th  plea, 
and  a  verdict  should  have  been  entered  in  their  favor 
thereon. 

^*  5.  The  Ontario  Act  cannot  affect  the  contract  of  an 
English  Company  doing  business  under  an  Imperial 
Charter,  as  is  the  case  of  the  present  appellants  (1). 

The  Court  of  Appeal  dismissed  the  appeal,  with  costs. 

In  the  case  of  Johnston  v.  The  Western  Assura7u:e 
Company^  the  action  was  also  brought  upon  a  policy  of 
insurance  against  fire.  The  only  point  raised  on  this 
appeal  different  from  those  raised  in  Parsons  v.  Hie 
Citizens'  Insurance  Company  was  that  the  Act  89 
Ftc,  ch.  24,  Ont^  was  ultra  vires,  because  it  was 
not  within  the  power  of  the  provincial  legislature 
to  legislate  regarding'  an  Insurance  Company  incor* 
I>orated  before  Confederation  by  a  charter  granted 
to  it  by  the  parliament  of  the  old  province  of  Canada, 
and  since  amended  by  the  Dominion  parliament. 

In  the  case  of  Parsons  v.  I%e  Citizens'  Insurance 
Campany^  Mr.  Robinson,  Q.  C,  and  Mr.  Bethune  were 

(I)  7  A  8  Vic.  (Imp.  Act)|  ch.  110. 
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heard  for  appellants,  and  Mr.  Dalion  McCarthy^  Q.  0.,      ^^^ 
for  resi)ondent.  Thb 

In  the  case  of  Parsons  v.  The  Queen  Insurance  Com-  ^^^*' 
pany,  Mr.  Robinson,  Q.  0.,  (and  Mr.  J.  T.  Small  with  him)  Tax  Qusw 
appeared  on  behalf  of  the  appellants,  and  Mr.  Dalton       9. 
McCarthy,  Q.  C,  on  behalf  of  the  respondent.  Parsons. 

In  the  case  of  Johnston  y.  The  Western  Assurance  Co,,    xks.  Co. 
Mr.  Bethune  was  heard  for  appellants,  Mr.  Mowat,  Q.O.,  ^    **  « 
Attorney  G-eneral  of  Ontario,  was  heard  on  the  question 
of  the  jurisdiction  of  the  provincial  legislature,  and  Mr. 
Dalton  McCarthy,  Q.  0.,  for  respondent. 

The  arguments  of  Counsel  and  the  authorities  relied 
upon  were  as  follows  : — 

For  appellants : 

The  Ontario  legislature  had  no  power  to  deal  with 
the  general  law  of  insurance ;  the  x>ower  to  pass  such 
enactments  was  within  the  legislative  authority  of  the 
Dominion  parliament,  under  sec.  91,  sub-sec.  8,  B.  N.  A. 
Act,  "  The  regulation  of  trade  and  commerce." 

Insurance  is  a  trade  or  business  which  may  be  and  is 
in  some  of  its  branches  carried  on  by  individuals,  and 
such  persons  are  deemed  to  be  traders  in  consequence 
of  their  following  such  trade  or  business.  The  hun- 
dreds of  millions  of  insurances  now  effected,  the  usage 
of  insurance  which  obtains,  and  the  importance,  or 
rather  necessity  of  insurance  to  the  conduct  of  other 
branches  of  trade,  business  and  commerce,  (in  which 
insurance  is  now  treated  as  part  of  the  cost  of  merchan- 
dise, besides  being  a  means  of  credit)  all  bring  it  within 
the  definition  of  trade  or  commerce ;  and  it  has  been 
so  declared  and  recognized  by  the  parliament  of 
Canada,  in  the  numerous  private  acts  authorizing 
companies  to  carry  on  the  trade  or  business,  in  the  pub- 
lic acts  controlling  the  business  and  providing  for  its 
being  conducted  under  license,  and  in  the  Insolvent 
Act  of  1876,  which  provides  that  it  shall  apply  amongst 
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1880      others  to     *     *     *      "  trading  companies "      *      * 
Thr      ''  except  incorporated  insurance  companies/'  and  in  the 
^"  ND^^'  Act  of  1878,  applying  to  insurance  companies  the  pro- 
Thb  Qqebx  visions  of  the  Insolvent  Act. 

*„.  The  British  North  America  Act  expressly  reserves  for 

PAR80N8.   ^jjQ  Dominion  exclusively  certain  matters,  and  all  mat- 

iNsl^Co*  *®^^>  ^^  ^^*''  ^^*  especially  named  and  assigned  by  section 

^'        92  to  the  province:  L^ Union  St.  Jacques  v.  Belisle  (1) ; 

J  OHNSTOV. 

Dow  V.  Clarke  (2) ;  Aiterney  General  v.  Queens  Insur* 
ance  Company  (3) ;  Hansard  (4). 

The  Dominion  powers  are  exclusive,  from  their 
nature,  without  any  express  prohibition  of  the  exercise 
of  the  same  powers  by  the  provincial  legislatures. 

The  words  "  property  and  civil  rights  "  used  in  the 
ninety-second  section  British  North  America  Act  when 
granting  their  respective  powers  to  the  provincial  legis- 
latures, are  evidently  used  in  that  Act  with  a  much 
more  restricted  meaning  than  in  the  provincial  Act  82 
Geo.  Ill,  Con.  Stat.  U.  O.,  ch.  9  ;  for  the  British  North 
America  Act  divides  into  numerous  sub-divisions  the 
powers  which  were  held  to  pass  under  these  words  in 
the  Act  of  82  Geo.  III.    See  Anderson  v.  Todd  (5). 

Upon  the  view  taken  in  the  court  below  of  the 
I>ower8  of  the  legislature  of  Ontario,  it  would  be  com- 
petent for  that  legislature  to  enact  regulations,  in  effect, 
prohibitory  of  their  business,  as  lawfully  authorized  by 
the  Canadian  parliament,  a  consideration  fatal  to  that 
view. 

The  decision  in  Paul  v.  Virginia  (6),  so  much  relied 
on  by  the  Court  of  Appeal,  is  not  an  authority  here,  and 
the  appellants  submit  that  the  reasoning  is  not  applica- 
ble to  this  case. 


(1)  L.  R.  6  P.  C.  31,  36.  (4)  3rd  series,  vol.  clzxxr.  p.  566. 

(2)  Ibid.  272.  (5)  2  U.  C.  Q.  B.  82. 

(3)  L.  lU  3.  App.  Citfes  1090.       (6)  B  WaUhoo  168. 
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The  relative  positions  of  the  parliament  of  the  Dom-      ^^^ 

inion  of  CatMda  and  the  legislatures  of  the  various      Thb 

provinces  are  so  entirely  different  from  those  of  Con-  ^"^^^ 

gress  and  the  legislature  of  the  several  States  that  no  Thb  (^eex 

analogy  can  safely  be  drawn  from  a  decision  of  the       «. 

United  States  courts.    The  powers  vested  in  CJongress  ^^^^^^ 

to  "regulate  commerce  with  foreign  and  among  the  i^^,^ 

several  States  "  is  a  very  different  thing  from  the  gene-  ^    *• 

.  -         -  Johnston. 

ral  powers  to  legislate  with  respect  to  "  trade  and  com-  ..^ 
merce,"  which  words  are  used  without  limitation  or 
restriction  in  the  British  North  America  Act,  thus  giving 
to  the  parliament  of  the  Dominion  exclusive  jurisdiction 
over  all  matters  of  trade  and  commerce,  domestic  as 
well  as.  foreign,  not  only  among  the  provinces,  but  in 
them.  The  difference  alluded  to  is  plainly  shewn  by 
the  language  of  the  Supreme  Court,  at  p.  188 :  "  Such 
contracts  are  not  twfer-state  transactions,  though  the 
parties  may  be  domiciled  in  different  states."  #  #  # 
'*  They  do  not  constitute  a  part  of  the  commerce  between 
States  any  more  than  a  contract  for  the  purchase  and 
sale  of  goods  in  Virginia  by  a  citizen  in  New  York^ 
whilst  in  Virginia^  would  constitute  a  portion  of  such 
commerce.'*    See  also  Severn  v.  The  Queen  (1). 

The  counsel  for  appellants  in  the  case  of  Parsons  v. 
The  Queen  Insurance  Company  contended  further,  that 
l4e  Ontario  statute  was  ultra  vires  of  the  legislature 
with  respect  to  an  English  Oompany  doing  business 
under  an  Imperial  charter,  as  is  the  case  of  the  present 
appellants.  Imp.  Stat.  7  &  8  Vic,  ch.  110  {ChiUy's  Stat, 
vol.  I,  649),  and  ''The  Ck)mpany's  Act,"  1862  {Chitty's 
Stat.  vol.  I,  725.)  The  British  North  America  Act  was 
not  intraided  to  abrogate  or  diminish  the  powers  already 
granted  to  English  corporations  doing  business  in 
Ckmmta,  under  Imperial  Acts.  Smiles  v.  Belford  (2) ; 
Rutledge  V.  Low  {i). 

(1)  2  Cau.  Sup.  Ci.  R  104.  (2)  1  Ont.  App.  R.  436. 

(3)  L.B.3H.LblOa 
19 


226  SUPBBMB  OOUlW?  OP  CANADA.    [VOL.  iV, 

1880         That  the  statute  did  not  apply  to  a  case  in  which  a 

The      policy  had  not  been  actually  delivered.  The  directions 

^"  ND^*  contained  therein,  with  respect  to  printing,  show  that 

The  QasEN  it  never  was  intended  to  apply  to  the  contract  entered 

Jus*  OOSa 

o.       into  by  an  interim  receipt,  such  as  is  known  to  the 

Pabtokb.  pxxtiic  and  insurers.    The  ordinary  statutory  conditions 

I^CoT  printed  on  such  a  document  would  be  practically  illegi- 

^'       ble  from  the  smallness  of  the  type  necessarily  employed. 

And,  moreover,  the  language  of  the  statute  is  explicit, 

the  word  ''  policy  "  alone  being  employed.    As  regards 

the  temporary  insurance  by  means  of  an  interim  receipt, 

the  parties  are  at  liberty  to  make  such  conditions  as 

they  may  choose.    McQueen  v.  Fhctnix  Mutual  Insur^ 

ance  Company  (1). 

In  any  event  the  appellants  are  entitled  .to  the  bene* 
fit  of  the  conditions  against  further  insurance,  whether 
their  own  conditions  or  the  statutory  makes  no  differ- 
ence, as  both  are  practically  the  same.  Oeraldi  v.  The 
Provincial  Insurance  Company  (2). 

In  the  case  of  Parsons  v.  The  Citizens'  Insurance  Com' 
pany  of  Canada^  the  counsel  relied  also  on  the  fact  that 
appeUants  company  were  incorporated  by  the  late  pro* 
vince  of  Canada  and  authorized  to  make  contracts  of  in- 
surance throughout  the  late  province  of  Canada^  and  also 
on  the  feu^t  that  the  respondent  had  effected  a  further 
insurance,  which  was  contrary  to  the  statutory  condi- 
tions as  well  as  to  the  appellants'  ordinary  conditions. 

In  the  case  of  Johnston  v.  The  Western  Assurance  Com- 
pany^  it  was  also  contended  that  the  appellants,  having 
been  incorporated  by  the  parliament  of  the  old  pro- 
vince of  Canada,  and  their  charter  having  since  been 
varied  and  amended  by  the  Dominion  parliament — the 
Company  in  fact  being  a  creature  of  the  parliament  of 
Canada — ^the  legislature  of  the  province  of  Ontario  can- 
not curtail  or  limit  or  put  any  restriction  on  the  power  of 

(1)  29  U.  C.  C.  P.  611, 521.  (2>  29  U.  C.  C.  P.  321. 
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the  Company  to  do  business  in  any  province  of  Canada.      ^^^ 
It  never  was  intended,  under  the  British  North  America      Tbr 
Act^  that  the  provincial  legislature  should  alter,  vary  ^™"^*' 
or  restrict  corporate  powers  already  possessed  by  com-  The  Quebh 
panies  doing  business  at  the  time  of  the  passing  of  the     '  9. 
Act.  Paiuovs. 

For  respondents  :  ^'cT 

The  first  question  involves  the  constitutionality  «• 
of  the  Act  of  Ontario^  89  Fic,  ch.  24,  respecting 
uniform  conditions  on  policies  of  Insurance.  This  Act 
is  constitutional  and  within  the  powers  of  the  Ontario 
legislature:  B.  N.  A.  Act^  sections  91,  and  92,  sub- 
sees.  11,  18  and  16 ;  Billinglon  v.  Provincial  Insw 
ranee  Company  (1) ;  Dear  v.  The  Western  Insurance 
Company  (2) ;  Ulrich  v.  The  National  Insurance  Com^ 
pony  (8) ;  Parsons  v.  Citizens^  Insurance  Company  (4) ; 
Frey  v.  The  Mutual  Fire  Insurance  Company  of  the 
County  *o/*  Wellington  (6)  ;  Parsons  v.  The  Queen's 
Insurance  Company  (6). 

The  making  of  a  policy  of  Insurance  is  not  a  trans- 
action of  commerce  within  sec.  91  (sub-sec.  2)  of  the 
B.NA.  Act,  but  is  a  contract  of  indemnity.  Paul  v. 
Virginia  (J) ;  Nathan  v.  Louisiana  (8).  The  matter  in 
question  here  comes  within  sub-sees.  11, 18  and  16,  or 
one  of  them,  of  sec.  22  B.N.  A.  Act.  Sub-sec'.  2  of  sec.  91, 
giving  power  to  the  parliament  of  Canada  to  regulate 
trade  and  commerce,  refers  to  general  legislation  appli- 
cable to  the  Dominion,  and  does  not  withdraw  from 
the  provinces  the  right  to  legislate  respecting  private 
property  and  contracts  within  the  province. 

Gontracts  of  insurance  are  matters  relating*  to  property 

(1)  24  Grant  299.  (5)  43  U.  C.  Q.  B.  102. 

(2)  41  U.  C.  Q.  B.  553.  (6)  43  U.  C.  Q.  B.  271 ;  S.  C,  in 

(3)  42  U.  C.  Q.  B.  141 ;  S.  C,  in  Appeal,  4  Ont.  App.  B.  103. 
Appeal,  4  Ont.  App.  B.  84.  (7)  8  Wallace  168. 

(4)  43  U.  C.  Q.  B.  261 ;  S.C.,  in  (8)  8  Howard  73. 

Anpeal}  4  Ont»  App.  R  96. 
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^^^      and  civil  rights  witWii  sec.  92  (sub-sec.  IS),  B.  N.  A.  Act, 


Thb      tad  are  matters  of  a  merely  local  or  private  nature  in 

^^^    the  province  within  sub-sec.  16,  sec.  92. 
The  (^Bsy     These  contracts  are  peculiarly  local  in  their  nature, 

9.       inasmuch  as  they  relate  exclusively  to  the  protection 

PAR80K8.  g^^  security  of  property  within  the  province.    They 

Ins,  C^  ^^^  ^  clearly  within  the  power  of  the  local  legislature 

_.    <>•        as  the  many  other  classes  of  contracts  admittedly  with- 

•1^  '  in  such  power,  and  in  respect  of  which  the  legislature 
of  Ontario  has  always  legislated  without  question  as  to 
its  power  to  do  so ;  such  as  the  forms  and  solemnities 
of  the  instruments  of  title  and  conveyance  of  property ; 
statutes  requiring  certain  promises  to  be  in  writing ; 
statutes  of  limitations  by  which  titles  and  contracts 
are  extinguished ;  statutes  relating  to  married  women 
and  their  dealings  with  such  property  ;  these  and  all 
other  statutes  of  a  similar  character,  are  binding  upon 
all  persons  and  corporations,  both  foreign  and  domestic, 
contracting  in  Ontario. 

So  far  as  relates  to  the  interpretation  of  the  B.  N.  A. 
Actt  that  Act  must  be  interpreted  in  the  light  of  the 
established  principles  of  public  law.  By  that  law,  as 
held  both  in  England  and  America^  contracts  are  local 
matters ;  as  to  their  nature,  validity  and  obligation, 
they  are  governed  by  the  law  of  the  place  where  made 
and  where  they  are  to  be  executed.  They  are  treated 
as  matters  of  domestic  legislation.  See  Storp  On  Con.  of 
U.S.  (1) ;  2  Kent's  Com.  (2) ;  Robinson  and  Bland  (8) ; 
Wheaton  Int.  Law  (4) ;  Wesllake  Private  Int.  Law  (5). 
The  appellants  area  private  corporation.  It  is  merely 
a  company  of  private  persons  with  cori>orate  powers ; 
the  business  is  carried  on  solely  for  the  private  benefit 

(1)  See's  279,  280,  864, 541  and        (3)  2  Burr.  1079. 

cases   referred  id  in   the  <4)  Eng.  £d.  •1878,p.  194,  scc's^ 
text.  14§,  146. 

(2)  3  Edn.  sec.  37,  pp.  393;  394,  (5)    Art.    208,   208,    pp.    195, 
sec.  39;  pp.  457/  459.  196. 
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and  profit  of  the  indiyidaals  composing  it ;  it  has  no     ^^^ 
connection  with  goyemment ;  it  is  not  an  instrument      i^ 
of  Gh)vemment  created  for  its  own  purposes,  such  as  ^^'"^**' 
national  banks  in  the  U,S.  Tkb  Qubbk 

There  is  no  analogy  here  to  the  case  of  a  province       9. 
taking  national  property,  or  salaries  paid  by  govern-  I^^mom- 
ment,  or  other  acts,  the  effect  of  which  might  impede    j^I^q^ 
or  hamper  the  operations  of  Government.    See  Sfory       P' 
on  Con.  of  U.  S.  (1).  •^^^*- 

There  is  no  express  provision  in  any  of  the  statutes 
relating  to  the  appellants  company  exempting  them 
from  the  jurisdiction  of  Ontario  to  regulate  insurance 
contracts  and  prescribe  their  forms  and  conditions,  and 
such  exemption  cannot  be  implied :  Powieray  Con.  Law 
880;  and  the  above  principle  applies  even  in  the  I7.£f.,  the 
constitution  of  which  contains  a  provision  that  "  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts," 
to  which  no  similar  enactment  is  found  in  the  B,  N.  A. 
Act.  The  provincial  legislatures  are  not  in  any  accu** 
rate  sense  subordinate  to  the  parliament  of  Canada: 
Each  body  is  indei)endent  and  supreme  within  the 
limits  of  its  own  jurisdiction :  so  that  even  if  contracts 
are  considered  a  kind  of  commerce,  they  are  still 
governed  by  sec.  92,  the  powers  in  which  should  be 
read  as  exceptions  to  those  conferred  upon  parliament 
by  sec.  91,  B.  N.  A,  Act:  Severn  v.  The  Queen  (2) ;  Be 
Slavin  and  Orillia  (8) ;  Beg.  v.  Boardman  (4) ;  Beg,  v. 
Langee  (5) ;  V  Union  St.  Jacques  de  Montreal  v.  Belisle 
(6). 

If  the  local  legislature  has  jurisdiction  respecting 
the  subject-matter  of  insurance  contracts  at  all,  it  has 
the  most  full  and  ample  jurisdiction— p/M«m  imperium 
-^it  has  sovereign  power  within  its  own  limits.  This 
lurinciple  requires  that  the  legislature  of  a  province 

(1)  Sees.  1262,  tt  Mq.  (4)  30  U.  0.  Q.  B.  553. 

(2>  2  Can.  Sup.  Ci  R.  110.  (5)  10  C.  L.  J.  N.  8. 135. 

(3)  36  U.  C.  Q.  B.  172.  (6)  L.  R.  6  P.  C.  35. 
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1880      has  power  to  prescribe  or  limit  the  conditions  of  insnr- 

Thb      ance  contracts  made  within  the  province,  respecting 

^' AND^'  property  situate  within  its  limits,  whether  such  con- 

Thb  Qttbbn  tracts  are  made  by  citizens  of  the  province  or  provincial 

'«.    '    corporations,  or  by  foreigners  or  foreign  corporations. 

Pabsoxb.  The  provincial  legislature  has  power  to  incorporate  in- 

"^^^  surance  companies ;  these  are  bound  by  local  la^s,  but 

V-       the  argument  of  the  appellants  would  enable  the  foreign 

cori>oration  to  claim  immunity  from  provincial  laws 

while  enjoying  the  protection  of  these  laws ;  to  be  "a 

law  unto  itself,"  while  reaping  the  benefit  of  local 

business;  thus,  £^ving  it  a  position  more  favourable 

than    its  local  rival :  a  most  curious  and  startling 

anomaly,  and,  it  is  submitted,  contrary  to  all  principle 

and  authority. 

The  fact  that  certain  powers  have  been  assumed  by 
parliament  hitherto  prove  little,  for  the  provinces  have 
not  power  to  disallow  these  Acts,  and  can  only  look  to 
the  courts  for  defence  against  the  encroachments  of  the 
Federal  power,  whereas  Acts  passed  by  the  local  legis- 
latures might  be  disallowed  by  the  Dominion  parlia- 
ment. As  to  the  contention  of  the  appellants  that  the 
Ontario  Act  in  question  does  not  extend  to  them,  there 
is  nothing  in  the  Act  shewing  or  implying  that  the 
appellants  are  exempt  from  its  provisions;  and  the 
authorities  quoted  above,  and  the  reasons  already  given, 
shew  that  the  Act  extends  to  all  policies  of  insurance 
made  within  the  province,  respecting  property  within 
the  province. 

Next,  as  to  the  construction  of  the  statute  in  question 
— 89  Ftc,  ch.  24,  OmL  The  object  of  the  Act  was  to 
protect  the  insured,  not  to  benefit  the  insurer.  The 
stand  point  of  the  legislature  was  this :  the  ends  of 
justice  were  often  defeated,  and  the  insured  defrauded 
by  the  multitude  of  conditions,  many  of  them  obscure 
and  unfair.    The  intention  was  to  confine  the  insurers 


VOL.  IV.]    SUPBBMB  OOUBT  OF  CANADA.  231 

to  fair  and  reasonable  conditions  by  placing  tbem  tinder  ^^^ 
legislative  or  judicial  control ;  and  this  object  was  to  "tws 
be  attained  as  follows :  As  to  certain  specified  condi-  ^'f?'*' 

"^  A2n> 

tions  the  legislature  decided  a  priori  that  they  are  fair  Tbb  Quisir 

Ins  Gql 

and  reasonable  and  authorize  the  insurer  to  use  them        ^^ 
if  he  choses,  these  are  called  the  statutory  conditions,   ^^moj^*- 
and  he  is  directed  to  print  them  on  the  policy  ;  further  ^j^^q^ 
or  different  conditions  may  be  used,  provided  they  are       im- 
printed in  the  manner  directed,  and  provided  they  are 
fair  and  reasonable  in  the  opinion  of  the  proper  tribunal 
upon  the  trial  of  any  case.    So  far  the  object  is  to  limit 
the  insurer  to  fair  conditions^  but  not  to  ordain  that 
these  conditions  are  to  be  part  of  every  insurance  con- 
tract   But  still  further  in  pursuance  of  the  object  of 
the  Act  to  protect  the  injBured,  who,  in  many  cases, 
would  know  nothing  of  the  statute,  the  insurer  is  re- 
quired to  print  the  conditions  on  the  policy  if  he  desires 
the  benefit  of  them,  and  to  prevent  him  benefiting  by 
his  own  omiBsion  it  is  ordained  that,  as  to  Atm,  these 
conditions  shall  apply,  whether  printed  or  not    Not- 
withstanding the  words  of  section  1  as  to  printing  the 
conditions,  the  appellants  contend  that  they  may  print 
them  on  the  policy  or  omit  them  at  their  option,  and 
that  the  effect  is  the  same  in  either  case  :  it  is  sub- 
mitted such  a  construction  is  untenable,  and  that  the 
true  construction  is  that  the  conditions  are  not  binding 
on  the  insured  unless  printed  in  compliance  with  the 
Act 

As  to  the  construction  of  sec.  2 :  The  legislature  is 
there  dealing  with  variations,  it  there  assumes  that  the 
statutory  conditions  are  printed  as  directed,  because 
otherwise  there  could  be  no  variation ;  then  the  statu- 
tory conditions  being  on  the  policy,  and  the  varia- 
tions not  being  made  in  the  manner  directed,  it  is  pro- 
vided that,  as  against  the  insurer,  the  variations  are  void 
and  the  policy  subject  to  the  statutory  conditions  only. 
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1880         Sy  the  above  constmotion  of  the  Aot»  both  6«otioinjs 

Tm      ftre  made  to  harmonuie  and  to  effectuate  the  legislative 

CiTuxNs'  intent,  and  this  construction  has  been  adopted  by  the 

Thb  Qubbn  various  courts  in  Onlario.     Ulrich  v.  The  National  Inr 

^^    •    surance  Company  (1) ;  Dear  v.  The  Western  (2) ;  Parsons 

PABaoxs.  V.  The  Citizens  Insurance  Company  (3) ;  Parsons  v.  !%« 

TJTc"  Q"^^»'^  Insurance  Company  (4) ;  Frey  v.  TAc  ITci/ing/oii 

V.    '    Mutual  (5). 
JoHxsTox.      rpj^^  question  as  to  the  constitutionality  of  the  Ontario 
statute  89  Vic,  ch.  24,  having  been  raised  in  each  case, 
the  following  judgments  were  delivered  applicable  to 
the  three  appeals. 

1880        Ritchie,  C.  J. : 

•June  21.  There  never,  probably,  was  an  Act,  the  validity  of 
which  was  questioned,  that  came  before  a  Court  so 
strongly  supported  by  judicial  and  legislative  authority 
as  this  Act.  It  was  legislation  suggested  as  necessary 
by  the  Court  of  Queen's  Bench  of  Ontario^  in  the  case 
of  Smith  V.  Commercial  Union  Insurance  Co.  (6). 

The  legislature  of  Ontario,  adopting  the  suggestion, 
passed,  88  Vic.^  ch.  65,  authorizing  the  issue  of  a  commis- 
sion to  three  or  more  persons  holding  judicial  office  in  the 
province,  and  by  section  2,  enacted  in  these  words, 
that: 

A  Gommiflsion  b  to  be  issued  by  the  lieutenant-Qovemor,  addressed 
to  three  or  more  persons  holding  judicial  office  in  this  province,  for 
the  purpose  of  determining  what  conditions  of  a  fire  insurance 
policy  are  just  and  reasonable  conditions,  and  the  commissioners 
may  take  evidence,  and  are  to  hear  such  parties  interested  as  they 
shall  think  necessary ;  and  a  copy  of  the  conditions  settled,  approved 
of  and  signed  by  the  Commissioners,  or  a  migority  of  them,  shall  be 

(1)  42  U.  C.  Q.  B.  141.  (4)  43  U.  C.  Q.  B.  271 ;  a  C.  4 

(2)  41  U.  a  Q.  B.  553.  Ont  App.  R.  103. 

(3)  43  U.  C.  Q.  B.,  261  j  S.  C.  4  (5)  43  U.  C.  Q.  B.  102. 
Ont  App.  B.  96.  (6)  33  U.  C.  Qp  B.  69. 


*P&bk2it:— Ritchie,  C.  J.,  and  Foumier,  Henry,  Taschereau  smA 
Owynne,  J,  J, 
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depotiied  in  theoffioe  of  ib»  PionnoiAlSeoreUry ;  and  in  oasOi  after       U80 


the  lieatenaat^oveniori  by  proelaniAtion  published  in  the  Ontario       ^ 

Gazette,  assent  to  the  said  conditions,  any  policy  is  entered  mto  or   Citizens' 

renewed,  containing  or  including  any  conditions  other  than  or  differ*       anp 

ent  from  the  conditions  so  previously  approved  of  and  deposited }  ^?*  Q^bsx 

and  if  the  said  conditions,  so  not  contained  or  included,  is  held  by         9. 

the  Ckiurt  or  Judge  before  whom  a  question  relating  thereto  is  triedi    FAmoxa. 

not  to  be  just  and  reasonable,  such  conditions  shall  be  null  and  void.   Wbstbbx 

Iva.  Co. 

This  Act  was  not  disallowed,  and  a  commission  by  ^ 

the  GKivenuaent  of  Ontario  was  duly  issued  in  accord-     

aaoe  therewith  to  learned  judges,  who  veported  what  ^^^^^-J* 

they  deemed  just  and  reasonable  conditions,  wheTeui>on 

the  Ontario  legislature  passed  the  89    Fic,  ch.  24: 

"An  Act  to  secure  uniform  oonditions  in  Foliciea  of 

Fire  Insuranoe, "  which  is  the  Act  now  quMliMied, 

and  which,  after  reciting  that  under  the  pioyisiona  of 

the    Act,  88   Vic^  ch.   65.,   the  lieutenant-Ooyeniov 

issued  a  commission  to  consider  and  report  what  con« 

ditions  axe  just  and  reasonable  conditions  to  be  inserted 

in  fire  insurance  policiea,  on  real  or  personal  prqperty 

in  this  proyince  (Ontario)^  and,  after  reciting  that  a 

majority  of  the  Commission  had  settled  and  approyed 

of  the  oonditions  set  forth  in  the  schedule  of  the  Act, 

and  that  it  was  advisable  that  the  same  should  be 

expressly  adopted  by  the  legislature  as  the  statutory 

c<mditions  to  be  contained   in  the   policies    of  fire 

insurance  entered  into,  or  in  force  in  this  province, 

the  first  sections  enact : — 

].  The  conditions  set  forth  in  the  schedule  to  this  Act  shall,  as 
against  the  insurers,  be  deemed  to  be  part  of  every  policy  of  fire 
insurance  hereinafter  entered  into  or  renewed,  or  otherwise  in  force 
in  Ontario,  with  respect  to  any  property  therein,  and  shall  be  printed 
on  every  policy  with  the  heading  ''  Statutory  Conditions ; "  and  if  a 
company  (or  other  insurer)  desire  to  vary  the  said  conditions,  or  to 
omit  any  of  them,  or  to  add  new  conditions,  there  shall  be  added,  in 
oonspiououa  type,  and  in  ink  of  different  color,  words  to  the  fidlowing 
eftect :    ^  Variations  in  conditions." 

This  poUay  10  issued  on  the  above  statutory  conditionS|  with  the 
following]]  variations  and   oonditions :— These  Tariationa  (or  as  the 
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1S80  case  may  be)  are,  by  virtue  of  the  Ontario  statute  in  that  behalf,  in 

^T'*'  force  so  far  as,  by  the  Court  or  Judge  before  whom  a  question  is  tried 

CiTiZBKs'  I'ehkting  thereto,  they  shall  be  held  to  be  just  and  reasonable  to  be 

▲KD  exacted  by  the  Company. 

The  Qcbbn     2.  Unless  the  same  is  distinctly  indicated  and  set  forth  in  the  man- 
Ihs  CyOS. 

P^         ner  or  to  the  effect  aforesaid,  no  such  variation,  addition  or  omission 

Pabsows.  shall  be  legal  and  binding  on  the  insured,  and  no  question  shall  be 

Wrstbbk  considered  as  to  whether  any  such  variation,  addition  or  omission  is, 

Isa,  Co.  under  the  circumstances,  just  and  reasonable,  and,  on  the  contrary, 

JoHNSTOX  ^^®  policy  shall,  as  against  the  insurers,  be  subject  to  the  statutoiy 

-^  conditions   only,  unless  variations,  additions  or  amissions,  are  dia- 

Bitchie,C. J.  tinctly  indicated  and  set  forth  in  the  manner  or  to  the  eftect  afore- 

"""■"  said. 

This  Act  was  never  disallowed,  but  has  since  its 
passage  been  acted  on ;  and  the  Ontario  reports  show 
that  questions  as  to  its  construction  have  been  before  the 
Courts  of  Ontario,  without  its  validity  having  been 
impugned  by  either  Bench  or  Bar,  and,  when  the  point 
was  raised,  its  validity  was  aflS^rmed  by  the  unanimous 
opinion  of  the  Ciourt,  to  whom  the  question  was  first 
submitted ;  it  was  so  held  and  acquiesced  in  in  two 
cases  unappealed  from,  and,  when  again  raised  in  the 
present  cases,  the  Court  of  Queen's  Bench  unanimously 
reaffirmed  its  former  decision,  and,  on  appeal,  the 
Appeal  Court  of  Ontario  unanimously  affirmed  that 
decision.  But  this  is  not  all ;  we  have  the  Dominion 
parliament  recognizing,  by  expressed  statutory  terms, 
the  right  of  the  local  legislature  to  incorporate  insur* 
ance  companies  and  deal  with  insurance  matter. 

So  far  back  as  the  81  Vic,  ch.  48  (1868),  when  the  in- 
tention of  the  parliament  of  Cheat  Britain,  in  enacting 
the  British  North  America  Act,  must  have  been  fresh  in 
the  minds  of  the  leading  men  who  first  sat  in  the  Dom- 
inion parliament,  and  who  had  taken  the  most  promi- 
nent part  in  discussing  and  agreeing  on  the  terms  of 
Confederation  and  the  provisions  of  the  British  North 
America  Act,  and  who,  we  historically  know,  watched 
its  passage  through  the  parliament  of  Great  Britain^  we 
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find  the  Dominion  parliament  in  that  year  (1868)  pass*  ^^^ 

ing  "  An  Act  respecting  Insurance  Companies,"  and  in  ^Tbb 

that  Act,  by  section  4,  thus  clearly  affirming  the  right  C"'^** 
of  the  local  legislature  to  incorporate  insurance  com-  Ths  Qubbn 

panies,  after  fixing  the  amount  to  be  deposited  by  life,  ^^^^ 

Fire,  Inland  Marine,  Guarantee  or  Accident  Insurance  Pabsohs. 

Companies,  certain  companies  are  excepted  in  these  ^jj^*^ 

words : —  «. 

.       .  «i  •  JOHKBTOSr. 

Except  only  in  the  case  of  compames  incorporated  befiyre  the  pass-  .i... 
ing  of  this  Act  by  Act  of  the  parliament  of  Ckmada,  or  of  the  legblatore  Bitchie,C J", 
of  any  of  the  late  provinces  of  Canada^  or  Lower  Canada  or  Upper 
Canada^  <yt  of  Nova  Scotia  or  New  Brunswick,  or  which  may  have 
been  or  may  hereafter  be  incorporated  by  the  parliament  of  Cfanada, 
or  hy  the  legislature  of  any  province  of  the  Dominianf  and  carrying 
on  the  business  of  Life  or  Fire  Insurance* 

And,  as  if  to  place  this  beyond  all  doubt,  and  to  show 
that  companies,  which  might  be  so  incorporated  by  the 
local  legislature,  were  local  incorporations  and  its 
business  should  be  confined  within  the  province  incor- 
porating them,  we  find  it  enacted  in  section  25  :— 

That  the  provisions  of  this  Act  as  to  deposit  and  issue  of  license 
shall  not  apply  to  any  insurance  company  incorporated  by  any  Act 
of  the  legislature  of  the  late  province  of  Canada,  or  incorporated,  or 
to  be  incorporated,  under  any  Act  of  any  one  of  the  provinces  of 
Ontario,  Quebec,  Nova  Scotia,  or  New  Brunswick,  so  long  as  it  shall 
not  carry  on  business  in  the  Dominion  beyond  the  limits  of  that  pro* 
vinee  by  the  legislature  or  government  of  which  it  was  incorporated, 
but  it  shall  be  lawful  for  any  such  company  to  avaU  itself  of  the  pro- 
visions of  this  Act. 

Could  words  or  provisions  in  recognition  and  affirm- 
ance of  the  powers  of  the  local  legislatures  be 
stronger  ?  And  in  88  Vic,  ch.  20  (18Y5),  "  An  Act  to 
amend  and  consolidate  the  several  Acts  respecting  in- 
surance, in  so  far  as  regards  Fire  and  Inland  Marine 
business,*'  we  find,  by  section  2,  a  distinct  recognition 
of  companies  incorporated  under  any  Act  of  the  legis- 
lattire  of  any  province  of  the  Dominion  of  Canada  : 

Section  2. — ^This  Act  shall  apply  only  to  companies  heretofore  in- 
ooiporated  by  any  Act  of  the  legislature  of  the  late  province  of 
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1880       CtmadOj  or  by  any  Act  of  the  legislature  of  any  of  the  provinces  of 
^'^^       Canada%  and  which,  upon  the  day  of  the  passing  of  this  Act,  were 
CiTiZBVs'    ^^  licensed,  under  Act  of  the  parliament  of  Canada^  to  transact  busi- 
AND        ness  of  insurance  in  Osnada^  and  also  to  any  Company  heretofore  or 
'^Ins3^^  toAicA  may  hereafter  he  ineorporated  by  Aet  ofparliameni  of  Canada^ 
9.         and  to  any  foreign  insurance  oompany  as  hereMtfore  defkaed ;  and 
Pabsovs.    it  shall  not  be  lawful  for  the  Minister  of  Finance  to  license  any  other 
Westbrv   company  than  those  in  this  section  above  mentioned  ]  and  no  other 
las.  Co.     company  than  those  above  mentioned,  shall  do  any  business  of  fire  or 
JoaxsTON.  ^^^^i^^  marine  insurance  throughout  the  Dominion  of  Canada  \  but 
-i-^      nothing  herein  contained  shall  prevent  any  insurance  company  incor- 
mtchie,C^.  porated  by,  or  under,  any  Act  of  the  legislature  of  the  lat^  province 
of  Canada,  or  of  any  province  ^f  ihe  BomMon  of  Qmada^  from 
carrying  on  any  business  of  insuraaoe  within  the  limits  of  the  lata 
province  of  Canada  or  of  such  Province  only,  according  to  the  pow- 
ers grantod  to  such  insurance  company  within  sudi  limits  as  afnresaldi 
without  such  license  as  hereinafter  mentioned. 

But  tke  Dommion  statutory  recognitioa  of  the  rights 
of  the  local  legislation,  strong  as  it  is,  does  not  rest 
here.  As  late  as  1877,  by  the  40  Vic.,  eh.  42, ''  An  Act 
to  amend  and  consolidate  certain  Acts  respecting  insur* 
ance,"  we  find  it  thus  enacted  by  section  28 : 

This  Act  shall  not  apply  to  any  eompany  wiihin  ihe  csWtMtvtf  le$is* 
latiive  control  of  any  one  of  the  provinees  of  Canada  unless  suck 
company  so  desires,  and  it  shedl  be  lawful  for  any  such  company  to 
avail  itself  of  the  provisions  of  thU  Act,  andtfU  doso  avail  itself, 
such  company  shedl  have  the  power  of  transacting  its  business  of  iii- 
suranoe  throughout  Clanada, 

Bo  again,  in  the  year  1878,  the  Dominion  parliament 
distinctly  recognized  the  incorporation  by  the  Ontario 
legislature  of  the  Ontario  Mutual  Life  Assurance  Com' 
pany,  incorporated  and  carrying  on  business  in  the  pro- 
vince  c^  Ontario,  under  the  Act,  ch.  17  of  the  statutes 
of  said  province,  parsed  in  the  32  Vic,  and  incorporated 
the  said  company  to  enable  it  to  carry  on  business  of 
life  assurance  on  the  mutual  principle,  and  doing  all 
things  appertaining  thereto  or  connected  therewith,  as 
well  in  the  said  province  of  Ontario  tis  in  the  other 
provinces  of  the  Dominion. 

We  find,  then,  legislation  iu  the  direction  carried  out 


VOL.  17.}    SUtBEMB  OOXnn?  OF  CMTIDA.  23T 

hf  this  £ct  recommended  in  a  solemn  judgement  of  the     ^^^ 
Qneen'B  Bendi  of  Ontario  ;  we  find  the  matter  referred      thb 
to  a  commission  of  Judges  who  reported  to  the  Gov-  ^^''^'"' 
Bmment  of  Omtario  the  conditions  and  prorisions  which,  Thb  Qirsnr 

Iks.  Cos. 

in  their  opinion,  should  foe  enacted  by  the  legislature        «. 
of  that  province,  and  form,  as  against  the  insured,  the  ^^^^^ 
irtatntory  conditions  of  a  policy  of  insurance  in  force  ^^^^ 
in  Ontario  with  re8i>ect  to  any  property  therein,  and  the       «• 
means  necessary  to  be  adopted  by  the  insured  if  he  *^'!:r'' 
desire  to  omit  or  vary  any  of  such  conditions.    Here,  l^*^|M^J. 
Aen,  we  have  the  legislature  of  Ontario  assuming  the 
right  to  deal  with  insurance  companies  and  insur- 
ance bttriness,  tiietr  legislative  action  not  disallowed. 
We  find  this  particular  Act  in  several  Cases  acted  upon 
by  the  bar  and  bench  of  Ontario  without  its  validity 
being  qnestioned  by  either,  and  when  at  last  questioned, 
we  ftnd  its  validity  sustained  by  all  courts  and  judges 
of  original  jurisdtctiion  who  liave  been  called  on  to  adju^ 
dicate  on  this  point,  and,  finally,  by  the  unanimona 
npinion  x>f  Hie  Court  of  Appeal ;  and  last,  but  not  least, 
we  have  the  express  legislation  of  the  pscrliammit  of 
Oanada^  ei^resfliy  recognizing  that  the  local  legisla- 
turns  hare  power  to  deal  with  matteis  of  insurance. 

t  do  not  jmt  forward  these  considerations  as  conclu- 
sive ctf  the  questions  in  this  Court  of  Appeal,  because, 
if  we,  were  clearly  of  opinion  that  under  Ihe  B.  If.  A. 
Act  tile  hgidature  of  Ontario  had  not  the  power  to  pass 
the  ioW,  we  wtmld  be  bound  to  say  so  and  to  overrule 
the  decisions  of  the  cOurts  b^w  and  disregard  the 
legiristion  of  the  2)omtnion  parliament,  for,  if  not  with- 
in the  B.  N.  A.  Aci,  neither  the  affirmance  of  the  pbweir 
by  the  local  legislature  nor  the  legiriative  recognition 
^  it  bf  the  IkounionpariianmitoOuld  confer  it.  Still 
I  nm  individually  well  pleased  that  I  am  ^labled  satis- 
fieuitorily  to  arrive  at  a  conchHion  which  rdieves  me 
fiom  Hksaeeessity  xif  Dvwndteg  the  Acts  and  deosdons 
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1880      of  80  many  learned  Jndges,  and  the  l^^lative  actions 

The      of  the  legislature  of  Ontario  and  the  repeated  statutory 

^^^^^'  declarations  of  the  parliament  of  Canada. 

The  Queen     But  this  does  not  relieve  me  from  the  duty  of  showing 

'^^       immediately  to  the  parties  interested,  and  through  them 

Fabsons.  to  the  parliament  of  Canada  and  the  legislatures  of 

Tv^^Oo*  '^^  provinces,  by  what  process  of  reasoning  I  have  ar* 

0.  rived  at  that  conclusion. 
JoHKOTON.  j^^  then,  such  legislation  as  this  with  respect  to  the 
RitchiejC J.  contract  of  insurance  beyond  the  jwwer  of  local  legis- 
lation  ?  I  think  at  the  outset  I  may  aSiim  with  confi- 
dence that  the  B.  N.  A.  Act  recognizes  in  the  Dominion 
constitution  and  in  the  provincial  constitutions  a  legis- 
lative  sovereignty,  if  that  is  a  proper  expression  to  use, 
as  independent  and  as  exclusive  in  the  one  as  in  the 
other  over  the  matters  respectively  confided  to  them, 
and  the  power  of  each  must  be  equally  respected  by  the 
other,  or  ultra  vires  legislation  will  necessarily  be  the 
result 

It  is  contended  that  the  local  legislature  not  only 
cannot  incorporate  a  local  insurance  company,  but  can- 
not pass  any  Act  in  reference  to  insurance,  inasmuch  as 
it  is  contended  such  legislation  belongs  exclusively  to 
the  Dominion  parliament,  under  the  power  given  that 
parliament  to  legislate  in  relation  to  ^'  the  regulation  of 
trade  and  commerce." 

As  to  the  incorporation  of  insurance  companies,  this 
point  is  not  directly,  though  it  is  perhaps  indirectly, 
involved  in  the  questions  raised  in  these  cases.  It  may 
be  remarked  that,  in  the  enumeration  of  the  powers  of 
parliament,  the  only  express  reference  to  the  power  of 
incorporation  is  under  No.  16,  '^  Incorporation  of  Banks," 
though  it  cannot  be  doubted  that,  under  its  general 
power  of  legislation,  it  has  the  power  to  incorporate 
companies  with  Dominion  objects. 

But  it  is  said  that  insurance  companies  are  trading 
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or  commercial  companies,  and  therefore   within  the      ^^^ 
terms  "trade  and  commerce;"  bat  we  haye  matters      thb 
connected  with  trade  and  commerce,  snch  as  navigation  ^";^^' 
and  shipping,  banking  incorporations,  weights    andTraQuBB^ 
measures,  and  insolvency,  *'  and  snch  classes  of  sub-        9. 
jects  as  are  expressly  excepted  in  the  enumeration  l*A««>»a. 
of  the    classes    of    subjects   by    the    Act  assigned  ^^q^^ 
exclusively  to  the  legislatures  of  the  provinces,"  and       v. 
these  and  the  other  enumerated  "  classes  of  subjects    ^"^"^^' 
shall  not  be  deemed  to  come  within  the  class  of  matters  Bitohie,G J. 
of  a  local  or  private  nature,  comprised  in  the  enumera- 
tion of  the  classes  of  the  subjects  by  this  Act  assigned 
exclusively  to  the  legislatures  of  the  provinces." 

This  shows  inferentially  that  there  may  be  matters 
of  a  local  and  private  nature  with  which  the  local 
legislatures  may  deal,  and  which,  but  for  the  exclu- 
sive power  conferred  on  the  local  legislatures,  might 
be  comprised  under  some  of  the  general  heads  set  forth 
in  section  91,  as  belonging  to  the  Dominion  parliament 
This  is  made  very  apparent  in  respect  to  navigation  and 
shipping. 

By  section  91  the  exclusive  legislative  authority  of 
the  parliament  of  Canada  is  declared  to  extend  to  all 
matters  coming  within  the  classes  of  subjects  next  there- 
inafter enumerated,  of  which  "navigation  and  ship- 
ping "  is  one.  When  we  turn  to  the  enumeration  of 
the  exclusive  powers  of  the  provincial  legislatures,  . 
we  find  "local  works  and  undertakings,  other  than 
such  as  are  of  the  following  classes :  (a)  Lines  of  steam- 
ers and  other  ships,  railways,  canals,  telegraphs  and 
other  works  and  undertakings"  connecting  the  pro- 
vince with  any  other  or  others  of  the  provinces,  or  ex- 
tending beyond  the  limits  of  the  province,  {b)  Lines 
of  steamships  between  the  provinces  and  any  British  or 
foreign  coxmtry.  (c)  Such  works,  as  although  wholly 
■ituate  within  the  province,  are,  before  or  after  their 
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1880      ezecntioii,  declKred  by  tlie  parliament  of  Canada  to  be 
Thb      for  the  general  advantage  of  Canada,  or  for  the  advan* 

Gmziws*  tage  of  two  or  more  of  the  provinces  " — and  then  follows 

The  Qusex  the  incorporation  of  companies  with  provincial  objects. 

^\  oji.       Here,  then,  are  matters  immediately  connected  with 

PARsoira.  navigatfon  and  shipping,  trade  and  commerce. 

TsTco'      ^^  ^^^  power  to  legislate  on  navigation  and  shipping 
V.       and  trade  and  commerce,  vested  in  the  Dominion  par- 

oHNSToy.  jjjyjj^jj^^  necessarily  czclnded  from  local  legislatures 
IUichie,0  J.  ail  legislation  in  connection  with  the  same  matters,  and 
that  nothing  in  relation  thereto  could  be  held  to  come 
under  local  works  and  undertakings,  or  property  or 
civil  rights,  or  generally  all  matters  of  a  merely  local 
or  private  nature  in  the  province,  or  the  incorporation 
of  companies  with  provincial  objects,  what  possible 
necessity  could  there  be  for  inserting  the  exception 
'^  other  than  such  as  are  of  the  following  classes  as 
above  "  (a,  i,  c).    On  the  contrary,  does  not  this  exc^* 
tion  show  beyosid  all  doubt,  by  irresistible  inference, 
that  there  ore  matters  connected  with  navigation  and 
shipping,  and  with  trade  and  commerce,  that  the  local 
legislatures  may  deal  with,  and  not  encroach  on  the 
general  powers  belonging  to  the  Dominion  parliament 
for  the  regulation  of  trade  and  commerce,  and  naviga* 
tion  and  shipping,  as  well  as  railways,  canals  and  tele* 
graphs  ?  Can  it  be  successfully  contended  that  this  is 
.  not  a  dear  intimaition^hait  the  local  l^islatures  were 
to  have,  and  have,  x>ower  to  legislate  in  reference  to 
lines  of  steaoiers  and  other  ships,  rail  waya,  canals,  and 
other  woiks  and  undertakingB  wholly  within  the  pro* 
vince,  tml^ect,  no  doubt,  to  the  general  powers  t>f  par- 
liament over  diipping  and  trade  and  commeroei  and  the 
Domsinion  laws  enacted  under  such  powera,  a^  ftr  in* 
etaftoe,  the  %IA  Vic,  th.  66  (1868)»  "(An  Act  Teapecting 
the  inapeoliion  of  steamboats,  a«d  for  the  greater  aafety 
^f  passMgera  by  them,"  or  the  Act  86  Ttc,  cb.  128,  ''Au 
Act  relating  to  shipping  ?  '' 
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With  reference  to  insttrance  companies,  and  the  bxwi-      ^80 

ness  of  insurance  in  general,  it  is  contended  that  insur-      tvb 

ance  comjianies  are  trading  companies,  and  therefore      ™5^ 

the  business  they  transact  is  purely  matter  of  trade  Tm  Qowk 

and  commerce,  and  therefore  local  legislatures  cannot       '«. 

in  any  way  legislate  either  in  reference  to  insurance  ^^^^^^ 

,      .  Wbstbkv 

companies  or  insurance  business.  Xns.  Cb. 

As  to  such  a  company  being  a  trading  company,  j^^^g^^^ 

Jessel,  M.  B.,  in  the  case  of  in  re  Griffith  (1),  did  not      — i— 

seem  to  think  the  question  so  abundantly  clear  as  is   ^       ' 

supposed  ;  he  says  : — 

I  come  now  to  the  next  point,  which  is,  what  is  thitt  company?  Ib 
it  a  trading  or  other  public  company?  *  *  * 

So  that  we  have  it  that  it  must  be  a  public  company,  whether 
it  is  a  trading  or  other  company  ;  therefore  it  seems  immaterial 
to  consider  whether  a  particular  company  is  or  is  not  a  trading 
company,  and  I  am  glad  of  it,  because,  though  I  think  an  insur- 
ance compaiiy  might  be  called  a  trading  company,  many  people 
might  take  the  opposite  view  of  the  word  "  trade.'*  I  take  the 
larger  view,  and  think  it  would  be  called  a  trading  company,  but 
it  is  immaterial.'  If  it  is  a  public  company  at  all,  and  not  a 
trading  company,  it  comes  under  the  term  ^'  other  public  company 
(2)." 

But  in  the  view  I  take  of  this  case,  I  am  willing  to 
assume  that  insurance  companies  may  be  considered 
trading  companies,  and  yet  that  it  by  no  means  follows 
that  the  legislation  complained  of  is  beyond  the  powers 
of  the  local  legislatures. 

With  reference  to  section  91,  and  the  classes  of  sub- 
jects therein  enumerated,  Lord  Selborne^  in  L'  Uaion  St. 
Jacque$  de  Montreal  and  Belisle  (3),  says : 

Their  Lordships  observe  that  the  scheme  of  enumeration  in  that 
section  is  to  mention  various  categories  of  general  subjects  which 
may  be  dealt  with  by  legislation.    There  is  no  indication  in  any  in- 

« 

it)  L.  B.  12  di.  655.  that  issuing  a  policy  of  insur* 

(^  dee  also  Paul  v.  Virginia^  8       ance  was  not  a  traosaotion  of 

Wallace  168,  where  it  was  held       trade  and  commeice. 

(3)  L.  B.  6  P.  a  36. 
1« 
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^  be  described  as  general  legislation. 

Citizens'       Jt  may  be  difficult  to  draw  the  exact  line  between  the 

AND  ^ 

The  Queen  powers  of  the  Dominion  parliament  to*  regulate  trade 
^^  '  and  commerce  and  the  powers  of  the  local  legislatures 
Parsons,  over  "local  works  and  undertakings,"  "property  and 
^S^Ca'  ^^^^^  rights  in  the  province/'  and  "  generally  all  matters 
».  of  a  merely  local  or  private  nature  in  the  province." 
«_  * '  No  one  can  dispute  the  general  power  of  parliament 
Ritchie,CJ.  j^  legislate  as  to  "  trade  and  commerce,"  and  that  where, 
over  matters  with  which  local  legislatures  have  power 
to  deal,  local  legislation  conflicts  with  an  Act  passed  by 
the  Dominion  pariiament  in  the  exercise  of  any  of  the 
general  powers  confided  to  it,  the  legislation  of  the  local 
must  yield  to  the  supremacy  of  the  Dominion  parlia- 
ment ;  in  other  words,  that  the  provincial  legislation 
in  such  a  case  must  be  subject  to  such  regulations, 
for  instance,  as  to  trade  and  commerce  of  a  com- 
mercial  character,  as  the  Dominion  parliament  may 
prescribe.  I  adhere  to  what  I  said  in  Valin  v.  Lan' 
glois  (1),  that  the  propertjr  and  civil  rights  re- 
ferred to,  were  not  all  property  and  all  civil  rights, 
but  that  the  terms  "  property  and  civil  rights  "  must 
necessarily  be  read  in  a  restricted  and  limited  sense, 
because  many  matters  involving  property  and  civil 
rights  are  expressly  reserved  io  the  Dominion  parlia- 
ment, and  that  the  power  of  the  local  legislatures  was 
to  be  subject  to  the  general  and  special  legislative 
powers  of  the  Dominion  parliament,  and  to  what  I 
there  added :  "  But  while  the  legislative  rights  of 
the  local  legislatures  are  in  this  sense  subordinate 
to  the  right  of  the  Dominion  parliament,  I  think  such 
latter  right  must  be  exercised,  so  far  as  may  be,  consis* 
tently  with  the  right  of  the  local  legislatures;  and, 
therefore,  the  Dominion  parliament  would  only  have 

(I)  3  Can.  Sup.  Ct.  K.  at  p.  15. 
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the  right  to  interfere  with  property  and  civil  rights  in  so      ^8^0 
far  as  such  interference  may  be  necessary  for  the  pur-      thb' 
pose  of  legislating  generally  and  effectually  in  relation  ^""™' 
to  matters  confided  to  the  parliament  of  Canada.''  Tbb  Quebk 

I  think  the  power  of  the  Dominion  parliament  to        9. 
regulate  trade  and  commerce  ought  not  to  be  held  to  ^^^^^^ 
be  necessarily  inconsistent  with    those  of  the  local    i^^qo, 
l^slatures  to  regulate  property  and   civil  rights  in        ''• 

respect  to  all  matters  of  a  merely  local  and  private      

nature,  such  as  matters  connected  with  the  enjoyment  *  * 
and  preservation  of  property  in  the  province,  or  matters 
of  contract  between  parties  in  relation  to  their  property 
or  dealings,  although  the  exercise  by  the  local  legis- 
latures of  such  powers  may  be  said  remotely  to  affect 
matters  connected  with  trade  and  commerce,  unless, 
indeed,  the  laws  of  the  provincial  legislatures  should 
conflict  with  those  of  the  Dominion  parliament  passed 
for  the  general  regulation  of  trade  and  commerce.  I  do 
not  think  the  local  legislatures  are  to  be  deprived  of 
all  power  to  deal  with  property  and  civil  rights,  because 
parliament,  in  the  plenary  exercise  of  its  power  to  regu- 
late trade  and  commerce,  may  possibly  pass  laws  incon- 
sistent with  the  exercise  by  the  local  legislatures  of 
their  powers — ^the  exercise  of  the  powers  of  the  local 
legislatures  being  in  such  a  case  subject  to  such  regu- 
lations as  the  Dominion  may  lawfully  prescribe. 

The  Act  now  under  consideration  is  not,  in  my 
opinion,  a  regulation  of  trade  and  commerce ;  it  deals 
with  the  contract  of  fire  insurance,  as  between  the  in- 
surer and  the  insured.  That  contract  is  simply  a  con- 
tract of  indemnity  against  loss  or  damage  by  fire, 
whereby  one  party,  in  consideration  of  an  immediate 
fixed  payment,  undertakes  to  pay  or  make  good  to  the 
other  any  loss  or  damage  by  fire,  which  may  happen 
during  a  fixed  period  to  specified  property,  not  exceed- 
ing the  sum  named  as  the  limit  of  insurance.    In  Dalbjf 

16} 
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1880     V.  The  India  Sf  London  Life  Insurance  Co.  (1),  Parke, 
Thb      B.,  delivering  the  judgment  of  the  court,  says : 

OlTIZBRS' 

j^jj  The  oootract  commonly  called  "  life  insurance,"  when  properly 

Thb  Qukbn  considered,  is  a  mere  contract  to  pay  a  certam  sum  of  money  u|X>n 

Oos.  ^|jg  death  of  a  person,  in  consideration  of  the  due  payment  of  a  cer- 

pARSOXS.  ^°  annuity  for  his  life,  the  amount  of  the  annuity  heing  calculated, 

'Westesx  ^^  ^^®  ^^^  instance,  according  to  the  probable  duration  of  the  life, 

Ijis.  Co.  and  when  once  fixed  is  constant  and  invariable.     Tliis  species  of 

ToHv'fmf  i'^*^'**"*ce  in  no  way  resembles  a  contract  of  indemnity. 

Bit^ieCJ.  How  this,  as  between  the  parties  to  the  contract,  can 
be  called  a  matter  of  trade  and  commerce,  I  must  con- 
fess my  inability  to  comprehend ;  but  the  process  of 
reasoning,  as  I  understand  it,  by  which  we  are  asked 
to  say  that  fire  insurance  is  a  matter  of  trade  and  com- 
merce, would  make  life  assurance  equally  so. 
In  this  same  case,  Parke,  B.,  says : — 

Policies  of  assurance  against  fire  and  against  marine  ri»ks  are 
both  properly  contracts  of  indemnity,  the  insurer  engaging  to 
make  good,  within  certain  limited  amounts,  the  losses  sustained 
by  the  assured  in  their  buildings,  ships  cmd  efiects.  Policies  on 
maritime  risks  were  afterwards  used  improperly,  and  made  mere 
wagers  on  the  happening  of  those  perils.  This  practice  was  limited 
by  the  19  Geo.  2  ch.  37,  and  put  an  end  to  in  all  except  a  few  cases. 
But  at  common  law,  before  this  statute  with  respect  to  maritime 
risks,  and  the  14  Gto.  3  ch.  48,  as  to  insurance  on  lives,  it  is  perfectly 
clear  that  all  contracts  for  wager  policies,  and  wagers  which  were 
not  contrary  to  the  policy  of  the  law,  were  legal  contracts,  and  ao  it 
is  stated  by  the  Court  in  the  case  of  Causens  v.  Nantes  (2),  to  have 
been  solemnly  determined  in  Lucenay.  Oau/urd  (3),  without  even  a 
difference  of  opinion  among  all  the  Judges.  To  the  like  effect  was 
the  decision  of  the  C6urt  of  Error  in  Ireland,  before  all  the  Judges 
except  three,  in  the  British  Insurance  Co.  v.  Magee  (4)^  that  the 
insurance  waa  legal  at  common  law  (5). 

I  do  not  undeiBtand  that  by  the  Act  now  assailed 

(1)  15  C.  B.  364.  of  Inland  Retmut,  and  The 

(2)  3  Taunt.  315.  Scottish   Widows'  Fund  and 

(3)  2  B.  &  P.  324.  Lif>s   Assurunee    a>.   12    So. 

(4)  C.  &  Al.  182.  L.  Reporter,  275;  and  Bank 

(5)  See  also  The  Edinburgh  Life  of  India  y.  TTt/tfon,  L.  It  3  £z. 
Assutanee  Co,  v.  The  Solicitor  Div.  108. 
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any  supreme  sovereign*  legislative  power  to  regulate  1880 

and  control  the  business  of  insurance  in  Ontario  is  thb 

dakned.    As  I  read  the  Act,  it  deals  only  with  this  ^^'^^^^^ 
contract  of  indemnity ;  it  does  not  profess  to  deal  with  The  Quksv 

trade  or  commerce,  or  to  make  any  regulation  in  refer-  „, 

ence  thereto.    In  my  opinion,  this  Act  has  no  reference  ^^^^^^ 

to  trade  and  commerce  in  the  sense  in  which  these  i^c^ 

words  are  used  in  the  British  North  America  Act.    It  is  ,    ^* 

JOHKSTOll* 

simply  an  exercise  of  the  power  of  the  local  legisla-     

ture  for  the  protection  of  property  in  Ontario^  and  the  ^^ 
civil  rights  of  the  proprietors  thereof  in  connection 
therewith,  by  securing  a  reasonable  and  just  contract 
iu  favor  of  parties  insuring  property,  real  or  personal, 
in  Ontario^  and  deals  therefore  only  with  a  matter  of  a 
local  and  private  nature.  The  scope  and  object  of  the 
Act  is  to  secure  to  parties  insuring  a  just  and  reason- 
able contract,  to  prevent  the  exaction  of  unjust  and 
unreasonable  conditions,  and  to  protect  parties  from 
being  imposed  upon  by  the  insertion  of  conditions  and 
stipulations  in  such  a  way  as  not.  to  be  brought  to  the 
immediate  notice  of  the  insured,  or  capable  of  being 
easily  understood,  or  by  the  insertion  of  conditions- 
calculated  practically  in  many  cases  to  deprive  the 
partiea  paying  thQ  premiums  of  indemnity,  though 
justly  entitled  to  it,  and,  if  the  statutory  conditions  are 
omitted  or  varied,  to  compel  the  terms  of  the  contract 
to  bo  so  plainly  and  prominently  put  on  the  contract 
that  the  attention  of  the  assured  may  be  called  to  them, 
and  so  that  he  may  not  be  misled,  judicial  experience 
having  proved  that  the  rights  of  the  insured,  and 
legitimate  indemnity  in  return  for  the  money  paid, 
demanded  that  the  insured  should  be  thus  protected. 

As  the  case  of  Smith  v.  Commercial  Union  Insurance 
Company  (1)  proves  that  the  judicial  tribunals  found  that 
legislative  protection  was  required  in  Ontario  against 

(1)  33  U.  a  Q,  B.  69, 
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1880      unreasonable  and  unjust  conditions  imposed  on  the 

Thr      assured  by  the  assurers  ;  should  experience  show  that 

CmzEss'  over-insurance  was  of  frequent  occurrence,  and  led  to 

The  Qcbkw  fraudulent  burning,  whereby  not  only  fraud  was  en- 

9,       couraged,  but  the  neighbouring  properties  of  innocent 

Parsova.  parties,  wholly  unconnected  with  the  insurance,  were 

Ij^™  jeopardized,  can  it  be  said  that  it  would  be  ultra  vires 

^    «'•        for  the  legislature  of  a  province,  with  a  view  to  stop 

.....      such  practises,  to  enact  that  in  every  case  of  over  insur- 

*     ^^^     *ance,  whether  intentional  or  unintentional,  the  policy 

should  be  void,  or  to  make  any  other  provisions  in 

reference  to  the  contract  of  insurance  as  to  value  as 

would,  in  the  opinion  of  the  local  legislature,  prevent 

frauds  and  protect  property?  Could  such  legislation 

be  held  to  be  ultra  vires,  as  being  an  interference  with 

trade  and  commerce,  because  it  dealt  with  the  subject 

of  insurance  ?  Or  for  preventing  frauds  and  perjuries, 

would  it  be  ultra  vires  for  the  local  legislature  to  enact 

that,  as  to  all  contracts  of  insurance  entered  into  in 

Ontario,  no  insurance  on  any  building  or  property  in 

Ontario  should  be  binding,  or  valid  in  law  or  equity, 

unless  in  writing  ?  Or,  take  the  first  section  of  the  88 

Vic,  ch.  45,  can  it  be  that  the  local  legislature  cannot 

make  provision  to  provide  against  a  failure  of  justice 

and  right  by  enacting,  as  the  first  section  of  that  Act 

did,  that  : 

Where,  by  reason  of  necessity,  accident  or  mistake,  the  conditions 
of  any  contract  of  fire  insurance  on  property  in  this  province  as  to 
the  proof  to  be  given  to  the  Insurance  Ck>mpany  after  the  occurrence 
of  a  fire  have  not  been  strictly  complied  with;  or  where,  after  a 
statement  or  proof  of  loss  has  been  given  in  good  faith  by  or  on 
behalf  of  the  insured  in  pursuance  of  any  proviso  or  condition  of 
such  contract,  the  Company,  through  its  agent  or  otherwise,  objects 
to  the  loss  upon  other  grounds  than  imperfect  compliance  with 
such  conditions,  or  does  not,  within  a  reasonable  time  after  receiv- 
ing such  statement  or  proof,  notify  the  insured  in  writing  that  such 
statement  or  proof  is  objected  to,  and  what  are  the  particulars  in 
which  the  same  is  alleged  to  be  defective;  and  so  from  time  to  time ; 
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or  where,  from  any  other  reason,  the  Court  or  Judge  before  whom  a  1S80 

question  relating  to  such  insurance  is  tried  or  inquired  into,  considers  'f^;'^ 

it  inequitable  that  the  insurance  should  be  deemed  void  or  forfeited  Qixmaia' 

by  reason  of  imperfect  compliance  with  such  conditions ;  no  object-  and 

ion  to  the  sufficiency  of  such  statement  or  proof,  or  amended  or  '  ™  Qubbk 

supplemented  statement  or  proof  (as  the  case  may  be  )  shall,  in  any  9. 

of  such  cases,  be  allowed  as  a  discharge  of  the  liability  of  the  Com-  Parsons. 

pany  on  such  contract  of  insurance  whenever  entered  into ;  but  this  Wrstbut 

section  shall  not  apply  where  the  fire  has  taken  place  before  the  ** 

passing  of  this  Act.  Johkstox. 

How  can  this  be  said  to  be  an  interference  with  the  Itttchie,GLJ. 
general  regulation  of  trade  and  commerce  ?  Yet  it  deals 
as  effectually  with  the  matter  or  contract  of  insurance 
in  these  particulars  as  this  Act  does  in  reference  to  the 
matters  with  which  it  deals.  If  the  legislative  power 
of  the  provincial  legislatures  is  to  be  restricted  and 
limited,  as  it  is  claimed  it  should  be,  and  the  doctrine 
contended  for  in  this  case,  as  I  understand  it,  is  carried 
to  its  legitimate  logical  conclusion,  the  idea  of  the 
power  of  the  local  legislature  to  deal  with  the  local 
works  and  undertakings,  property  and  civil  rights,  and 
matters  of  a  merely  local  and  private  nature  in  the  pro- 
vince is,  I  humbly  think,  to  a  very  great  extent,  illusory. 

I  scarcely  know  how  one  could  better  illustrate  the 
exercise  of  the  power  of  the  local  legislatures  to  legis- 
late with  reference  to  property  and  civil  rights,  and 
matters  of  a  merely  local  and  private  nature,  than  by  a 
local  Act  of  incorporation,  whereby  a  right  to  hold  or 
deal  with  real  or  personal  property  in  a  province  is 
granted,  and  whereby  the  civil  right  to  contract  and  sue 
and  to  be  sued  as  an  individual  in  reference  thereto  is  also 
granted.  If  a  legislature  possesses  this  power,  as  a  neces- 
sary sequence,  it  must  have  the  right  to  limit  and  con- 
trol the  manner  in  which  the  property  may  be  so  dealt 
with,  and  as  to  the  contracts  in  reference  thereto,  the 
terms  and  conditions  on  which  they  may  be  entered 
into,  whether  they  may  be  verbal,  or  shall  be  in  writ- 
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1880      ing,  whether  they  diall  contain  oonditionfi  f<»r  the-pn^ 

X^      tection  or  eecurity  of  one  or  other  or  both  the  parties, 

CiTizBua*  Qj  tj^g^t  ^j^^y  mi^y  ]yQ  fj.g^  jq  ^gg^i  ^s  uiay  be  agreed  on 

Thb  Qubbn  by  the  contracting  parties  without  limit  or  restriction. 
N&^  08.       XmuBuxuch,  then,  as  this  Act  relates  to  property  in 
PAS80N8.  Ontario,  and  the  subject-matter  dealt  with  is  therefore 
^^isTco^  local,  and  as  the  contract  between  the  parties  is  of  a 
V-       strictly  private  nature,  and  as  the  matters  thus  dealt 
.^^^  *  with  are  therefore,  in  the  words  of  the  British  North 
Ritchie,0 j;  America  Act,  "  of  a  merely  local  and  private  nature  in  the 
province,"  and  as  contracts  are  matters  of  civil  rights 
and  breaches  thereof  are  civil  wrongs,  and  as  the  pro- 
perty and  civil  rights  in  the  province  only  are  dealt 
with  by  the  Act,  and  as  "  property  and  civil  rights  in 
the  provinces  '*  are  in  the  enumeration  of  the  *'  exdu- 
sive  powers  of  provincial  legislatures,"  I  am  of  opinion 
that  the  legislature  of  Ontario,  in  dealing  with  these 
matters  in  the  Act  in  question,  did  not  exceed  their 
legislative  powers. 

I  am  happy  to  say  I  can  foresee,  and  I  fear,  no  evil 
effects  whatever,  as  has  been  suggested,  as  likely  to  re- 
sult to  the  Dominion  from  this  view  of  the  case.  On 
the  contrary,  I  believe  that  while  this  decision  **  recog- 
nizes and  sustains  the  legislative  control  of  the  Do- 
minion parliament  over  all  matters  confided  to  its  legis- 
lative jurisdiction,  it,  at  the  same  time,  preserves  to  the 
local  legislatures  those  rights  and  powers  conferred 
on  them  by  the  B,  N.  A.  Act,  and  which  a  contrary  de- 
cision would;  in  my  opinion,  in  effect,  substantially,  or, 
to  a  very  large  extent,  sweep  away. 

I  carefully  and  advisedly  abstain  from  expressing 
any  opinion  as  to  the  validity  or  invalidity  of  any  Act 
of  the  Dominion  of  Canada,  or  of  the  province  of 
Ontario,  save  only  as  to  the  Act  now  immediately  under 
consideration.  It  will  be  time  enough  to  discuss  and 
decide  on  the  validity  of  other  statutes,  whether  Do- 
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minion  or  provinoial,  when  properly  brought  before      1880 
US  for  judicial  decision.    To  do  so  now,  or  to  express      thb 
any  opinion  as  to  the  effect  of  this  decision  on  other   ^'^'z^'^' 
legislation  not  before  us,  and  without  argument  or  IhsQusrii 
judicial  investigation  and  consideration,  would  be,  in     '9. 
my  opinion,  extra-judicial.  Vakmoss. 

As  to  the  construction  which  my  brother  Gwynne    i^q^ 
has  put  on  section  3rd  of  the  Act,  in  the  case  of  Giraldi        f  • 
and  Provincial  Insurance  Company  (1),  though  the  argn-    .  1^ 

ments  used  by  him  in  that  case,  and  in  the  judgment      !l 

he  is  about  to  deliver,  which  he  has  kindly  afforded  me 
the  opportunity  of  reading,  and  which  I  have  most  at' 
tentively  considered,  are  very  cogent  and  plausible,  yet 
I  have  been  unable  to  arrive  at  the  same  conclusion  that 
he  has.  I  think  the  history  and  phraseology  of  the  Act 
shows  it  was  passed  for  the  protection  and  benefit  of  the 
insured,  and  ''  as  against  the  insurer,"  that  the  insured 
may  insure  without  conditions  if  he  pleases,  except 
those  conditions  which  the  law  implies,  but  that  in 
such  a  case,  as  against  the  insurer,  the  insured  may 
claim  the  benefit  of  these  conditions.  But  if  the  insurer 
wishes  to  avail  himself  of  the  statute  and  the  statutory 
conditions,  ha  must  pursue  the  course  pointed  out  by. 
the  statute ;  he  cannot,  in  my  opinion,  disregard  the 
requirements  of  the  statute,  and  at  the  same  time  claim 
its  benefits ;  and  if  he  desires  other  conditions  than  the 
statutory  conditions,  he  can  only  have  them  by  varying 
the  statutory  conditions,  or  add  to  them  in  the  manner 
pointed  out  by  the  statute.  I  can  add  nothing  to  what 
0.  J.  Moss  and  Judge  Burton  have  said  in  their  judgments 
on  this  point. 

It  is  urged  that  the  provisions  of  this  statute  do  not  ' 

apply  to  an  insurance  by  what  is  called  an  interim 
receipt.  When  that  contains  an  agreement  to  insure^  it 
is^in.  my  opinion,  a.  policy  within,  the  meaning  of  the 

(1)  a9«U,  C  C.  p.  321. 
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1880      Act.    A  policy  of  insurance  is  a  written  instrament 

TUB      containing  the  contract.    Whether  it  be  contained  in 

^^ND^*'   what  is  usually  called  an  interim  receipt,  or  a  more 

Tbb  Qlesn  formal  document,  it  is  equally  the  instrument  co;itain- 

Iks*  Oos* 

r.  ing  the  contract,  and  so  the  statutory  definition  of  the 

Parsows.  t^j.jj^  policy,  in  88  and  84  Vic,  ch.  91  Imp.,  is :— '•  Every 

iKs^CoT  writing  whereby  any  contract  of  insurance  is  made,  or 

,    ^'  a«nreed  to  be  made,  is  evidence." 

Johnston.  ^^ 

.  ^-^  ^        As  at  present  advised,  I  think  the  interim  receipt 

1    '  should  be  treated  as  the  policy.    It  would  be  an  entire 

evasion  of  the  statute  if  companies  could  insure  by  a 
document  not  in  the  usual  form  of  a  policy,  and  by  call- 
ing it  by  another  name  impose  their  own  conditions  and 
escape  from  the  provisions  of  the  statute  for  the  protec- 
tion of  the  insured,  but  it  is  not  necessary  to  discuss  or 
finally  decide  this  point,  as  in  this  case  of  Parsons  v. 
The  Queen  Insurance  Company,  both  the  court  of  first 
instance  and  the  Court  of  Appeal  treated  the  case  in  the 
way  most  favorable  for  the  defendants,  and  they  have 

nothing  to  complain  of. 

• 

As  to  the  contention  that  the  statute  of  Ontario  can 
only  apply  to  local  companies  and  not  to  foreign  com- 
panies, or  companies  incorporated  by  the  Dominion  of 
Canada,  in  my  opinion  any  company,  whether  foreign, 
or  incorporated  by  the  Dominion  legislature  to  carry 
on  the  business  of  fire  insurance  in  any  part  of  the 
Dominion  of  Canada,  must  do  so  subject  always  to  the 
laws  of  the  province  in  which  the  business  is  done,  in 
the  same  way  that  a  merchant  carries  on  his  trade  or 
commerce  within  a  province ;  but  because  he  is  a  mer- 
chant or  trader  he  is  not  exempt  from  an  obligation  to 
obey  the  laws  of  the  province  in  which  he  carries  on 
his  business,  if  he  enters  into  a  contract  within  the 
province,  and  the  law  of  the  province  prescribes  the 
form  of  the  contract  under  its  power  to  legislate  as  to 
property  and  civil  rights;  neithet  corporations  nor 


VOL.  IV.]    SUPREME  COUBT  OP  CANADA.  261 

traders  can  set  themselves  above  that  law  and  contract      ^^^ 
as  they  please  independent  of  it.    Suppose  no  statute      Thb 
of  frauds  was  in  force  in  a  province,  and  the  legislature     "*J^ 
enacted  that  no  agreement  for  the  sale  of  goods  over  ^*k"  Qcwnr 
$20  should  be  valid  unless  the  contract  of  sale  was        r. 
evidenced  by  a  writing  signed  by  the  parlies,  or  in   v**^** 
fact  enacted  a  statute  of  frauds  similar  to  the  statute  of    i2i8.Coii 
Charles  ;  or  with  reference  to  the  statute  of  limitations,  ,    ^' 
passed  an  Act  limiting  the  validity  of  the  contract  as      — — 
well  as  the  remedy,  or  altered  the  existing  limitations,         ^* 
and  reduced  or  extended  tbe  time  limited  for  bringing 
an  action,  could  a  corporation,  merchants  or  traders, 
successfully  claim  to  be  exempt  from  the  operation  of 
such  law  on  the  ground  that  they  interfered  with  trade 
and  commerce,  or  that  they  were  foreign  corporations 
or  foreigners  engaged  in  trade,  and  therefore  bound  by 
no  local  laws  ? 

If  an  insurance  company  is  a  trader,  and  the  business 
it  carries  on  is  commercial,  why  should  the  local  legis- 
lature, having  legislative  power  over  property  and  civil 
rights,  and  matters  of  a  private  and  local  character,  not 
be  enabled  to  say  to  such  a  company :  '*  If  you  do  busi- 
ness  in  the  province  of  Ontario,  and  insure  property 
situate  here,  we  have  legislative  control  over  property 
and  over  the  civil  rights  in  the  province,  and  will, 
under  such  power,  for  the  protection  of  that  property 
and  the  rights  of  the  insured,  define  the  conditions  on 
which  you  shall  deal  with  such  property,"  it  being 
possibly  whoUv  unconnected  with  trade  and  commerce, 
as  a  private  dwelling  or  farming  establishment,  and 
the  person  insured  having  possibly  no  connection  with 
trade  or  commerce  ? 

How  can  it  be  said  that  such  property  and  such  civil 
rights  or  contract  shall  be  outside  of  all  local  legislation, 
and  so  ontside  of  all  local  legislative  protection  ?  If 
the  business  of  insurance  is  connected  with  trade  and 
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1S80     commerce,  the  legislation  we  ore  now  oonsidering  does. 

Tbb      not  attempt  to  prohibit,  the  carrying  on  of  the  business 

IvV^  of  insurance,  but  having  the  property  and  the  civil 

Thk  Quebn  rights  of  the  people  of  the  province  confided  to  them 

r.       this  legislation,  in  relation  thereto,  is  simply  the  protec- 

PAR.40XI.  ^j^j^  ^f  g^^j^  property  and  of  such  rights.    In  Paileson 

IsLco.    ^-  J^ill^  (1)»  Lord  Lpndhurst  says: — 

J       '  And  here  another  question  arises^— supposing  the  Act  does  not 

...^        extend  to  Scotland,  still  it  is  said  to  be  a  bar  to  this  aotion,  because 

Ritchle,C J.  it  is  founded  on  a  policy  by  an  English  company.    The  company  is 

*~~*       certainly  an  English  one,  but  it  is  to  be  considered  where  the  original 

contract  was  made.    The  policy  was  executed  in  Landany  but  the 

action  is  not  on  the  policy,  but  on  the  agreement ;  the  ongioal  con- 

tract  is  made  in  Scotland^  and  if  I,  residing  in  Englandy  send  down 

my.  agent  to  Scotland,  and  .he  makes  contracts  for  me  there,  it  is  the 

same  as  if  I  myself  went  there  and  made  them. 

In.  Copin  v.  Adamson  (2),  Kelly^  C.  B.,  cites  ihe  mar- 
ginal note  in  Bank  oj  Australasia  v.  Harding  (8),  which 
he  adopts  as  a.correct  proposition  of  law  : 

The  members  resident  in  England,  of  a  company  formed  for  the 
purpose  of  carrying  on  business  in  a  place  out  .of  England,  are  bound, 
in  respect  of  the  transactions  of  that  oompanyi  by  the  law  of  the 
country  in  which  the  business  is  carried  on. 

I  am,  therefore,  of  opinion  that  this  Act  applies  to  all 
insurance  companies  that  insure  property  in  the  Pro- 
vince of  Ontario,  whether  local,  dominion  or  foreign. 

SiBOKO,  J.,  who  was  present  at  the  aignment  in  the 
cases  of  The  Queen  Insurance.  Compomy  v.  Parsons^  and 
Gitigens}  Insurance  Company  v.  ParsanSf  did  not  deliver 
a  formal  judgment,  but  anthoriwd  the  Chief  Jurtice  to 
state  that  he  entirely  agreed  with  the  majority  of  the 
court  in  their  conclusions,  both  as  to  the  const itutioa- 
ality  of  the  Ontario  statute,  ch.  162  R  S«,  Ottt^  and  the 
construction  to  be  put  upon  the  provisions  of  that 
statute. 

(1)  1  Dow  4p  a  862.  (8)  K  R.  9  Eft.  350. 

(»)  9C  B.  661. 
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La  principale  question  k  decider  est  celle  de  la  cons-  _  '^^  , 
titntionalite  de  Tacte  d' Ontario,  89   VicL,  ch.  24,  main-      and 
tenant  le  ch.  162  des  statuts  revisfis,  jwur  assurer  Vuni-  '^^ks^c^?' 
formite  des    conditions    de    police  d'assurance.      La        v* 
constitutionality  est  mise  en  question  sur  le  principe  _ 
que  le  pouvoir  de  legiblater  au  sujet  des  assurances    Ins.  Co. 
appartient  au  parlement  f6d6ral,  comme  consequence  johnstov. 
de  son  pouvoir  exclusif  de  reglementer  le  traffic  et  le     — r  ^ 

Fourmer.J. 

commerce. 

Afin  de  s^assurer  s'il  y  a  conflit  de  pouvoirs,  la  pre- 
miere chose  a  faire  est  sans  doute  d'ezaminer  la  nature 
de  la  loi  dont  il  s'agit.  Comme  Tindique  son  titre,  elle 
a  pour  but  d'assurer  des  conditions  uniformes  dans  les 
polices  d'assurance  contre  le  feu. 

La  2me  section  declare  que  rez^cution  imparfaite  des 
conditions  de  I'assurance,  quant  k  la  .preuve  de  Tin- 
cendie  ne  sera  pas  une  raison  suffisante  pour  annuler  le 
contrat :  lo.  lorsque  par  raison  de  n^cessitS,  erreur  ou 
accident,  ces  conditions  n'ont  pu  6tre  remplies  ;  2o.  lors- 
que apres  que  cette  preuve  a  6t6  foumie  conform6ment 
aux  conditions  du  contrat,  la  compagnie  fait  objection 
pour  d'autres  motifs  que  le  d^faut  d*accomplissement 
de  ces  conditions  ;  8o.  lorsqu*apres  avoir  re9U  cette 
preuve  elle  ne  donne  pas,  dans  un  temps  raison- 
nable,  avis  par  §crit  k  I'assur^,  des  raisons  pour  les- 
quelles  elle  considdre  cette  preuve  d^fectueuse  ;  4o. 
lorsque  la  cour  ou  le  juge,  pour  aucune  autre  raison, 
considere  qu'il  serait  injuste  de  declarer  Tassurance 
nulle  pour  cause  d*execution  imparfaite  de  ces  condi- 
tions. 

1a  8me  declare  que  les  conditions  mentionn6es  dans 
la  c4dule  feront,  contre  Vassureur  {as  against  the  insurer)^ 
I>artie  de  toute  police  d'assurance  contre  le  feu  sur  des 
propri6t6s  situ^es  dans  la  province  d'Ontario.   Ces  con* 
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1880  ditions  doivent  de  plus  etre  imprim^es  but  la  police 

T^  d'assnrance  avec  le  titre  "  Statutory  conditions.*' 

CiTizKKs'  j^  ^^g  section  indiqne  la  maniere  de  modifier  les  con* 

The  Qt-EEK  ditions  et  le  mode  a  snivre  pour  lenr  impression. 

'  0.  La  5me  section  declare  qu'aucnne  variation  de  ces 

Pab<o2C8.  conditions  ne  sera  obligatoire  pour  Tassure,  a  moins 

l5s.Co.  q^'cU^  i^'&it  £te  faite  couformement  a  la  sec  4;  dans  le 

V-  cas  contraire  la  police  demcure,  quant  aux  assureurs  {as 

'  affainst  insurers)  soumise  aux  conditions  impos6es  par 

Foumiep.J.,      ^  ^   ^  i  *- 

_.      le  statut. 

Far  la  sec.  6,  il  est  declare  que  si  d'autres  conditions 
que  celles  voulues  par  le  statut  sont  inserees  dans  une 
police-— et  que  le  juge  ou  la  cour  decide  qu'elles  ne  sont 
ni  justes  ni  raisonnables — elles  sont  dans  ce  cas  d^cla- 
rees  nulles  et  sans  efiet. 

La  7me  donne  un  appel  des  causes  jugees  en  vertu  de 
cet  acte. 

Ce  precis  de  la  loi  fait  voir  qu'elle  se  borne  a  etablir 
des  regies  au  sujet  de  la  preuve  k  faire  dans  certains  cas, 
ainsi  qu'&  declarer  quelles  seront,  dans  la  province  i'Onr 
tariOj  les  conditions  obligatoires  de  tout  contrat  d'assu- 
rance.  Ces  dispositions,  entierement  de  droit  civil,  ne 
comportent  aucune  prohibition  du  commerce  de  Tassu- 
reur,  ni  la  nullite  des  iK>lices  qu'il  6met.  Les  conditions 
impos^es  sont  justes  et  raisonnables,  et  en  r6alit6  fort 
pen  differentes  de  celles  adoptees  par  la  plupart  des  com- 
pagnies. 

En  quoi  cette  legislation  trouve-t-elle  au  pouvoir  de 
r^glementer  le  commerce  et  le  trafic  ?  Le  sujet  auquel 
elle  s'applique,  le  contrat  d'assurance,  n'appartient-il  pas 
au  droit  civil  et  ne  fait-il  pas  partie  de  la  juridiction 
attribute  aux  provinces  par  le  paragraphe  13  de  la  sec- 
tion 92  de  r  Acte  de  1' Am^rique  Britannique  du  Nord  au 
sujet  de  la  propriety  et  des  droits  civils  ? 

Sans  doute  que  le  contrat  d'assurance  est  d*un 
usage   immense  dans  le  commerce,  aussi   bien    que 
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par  les  non  commer^ants.    Mais  Tobjet  auquel  s'ap-      1880 
pliqne  an  contrat  u'en  change  pas  la  nature ;  quel  que      Thk 
soit  son  objet  le  contrat  d'assurance  n'est  toujours  qu*un  ^j^** 
contrat  d'indemnite,  qui  tient  de  la  nature  du  caution*  Trb  Qfrisir 
nement,  et  comme  tel  il  appartient  au  droit  civil.  Le  com-       «. 
merce  ne  fait-il  pas  aussi  constamment  usage  des  contrats  ^^■^'"• 
do  vente,  d'echange,  de  lounge,  eto.  ?  S*en  suit-il  pour  cela    xhs.  Co. 
que  la  legislation  a  leur  sujet  doit  6tre  consid^ree  comme  ^    ^* 
faisant  partie  de  la  reglemantation  du  commerce  ?    S'il      — -- 
en  fetait  ainsi,  si  tout  ce  que  pent  atteindre  le  commerce  ^""^''' 
devait,  {xmr  cette  raison,  fiure  partie  du  pouvoir  exclusif 
du  parlement  federal,  la  plupart  des  pouvoirs  des  pro* 
yinces  se  trouveraient  ainsi  aneantis,  car  le  commerce 
dans  son  acception  la  plus  6tendue  touche  a  tout, — c'est, 
dit  une  definition  de  ce  mot  par  un  auteur  fran9ais,  '*  cet 
"  6change  de  produits  et  de  services.    C'est  en  demiire 
''  analyse  le  fonds  mdme  de  la  society." 

II  est  clair  que  dans  notre  acte  constitutionnei*->le 
mot  ne  pent  avoir  une  signification  aussi  6tendue. 

Pour  determiner  la  portfie  du  paragraphe  2  de  la  sec. 
91,  on  ne  doit  pas  le  considerer  isol6ment ;  il  faut  au 
contraire  le  comparer  avec  Tensemble  des  dispositions 
de  Facte  constitutionnel,  afin  d'arriver  k  une  conclusion 
qui  soit  conforme  k  son  esprit  et  de  maniere  k  donner 
effet  k  toutes  ses  dispositions.  Le  but  du  legislateur 
en  divisant  les  pouvoirs  Ugislatifs  par  les  sec.  91  et  92 
entre  le  gouvernement  federal  et  les  provinces  etait, 
autant  que  compatible  avec  le  nouvel  ordre  de  choses, 
de  conserver  k  ces  demiers,  leur  autonomic,  sous  le 
rapport  des  droits  civils  particuliers  k  chacune  d'elles. 
On  arrivorait  cependant  k  un  resultat  tout  diJOferent,  si 
Ton  donnait  au  paragraphe  2  la  signification  etendue 
que  pout  comporter  son  sens  litteral.  Mais  il  est 
evident  que  ce  ne  sendt  pas  I'interpreter  correctement, 
puisque  les  paragraphes  suivants  de  la  mfime  section 
lui  donnent  un  sens  limite.    En  efiet  si  c'eiit  ete  Tin-^ 
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18S0     tention  de  donner  a  ces  expressions  '' r^glementaiTes 

Thb      du  trafic  et  du  commerce ' '  une  signification  absolue  ; 

^'kd"'  pourqnoi  la  loi  aurait-elle  6num6r6  certains  sujets  de 

The  Qusnr  legislation  qni  sont  certainement  compris  dans  le  pou- 

^^        voir  de  r6glementer  le  commerce,  comme  e.g.  la  navi- 

Pabsoms.  gation  et  les  b&timents  ou  navires,  les  banques,  les  lettres 

l^^^  de  change  et  les  billots  promissoires,  la  faillite  et  la 

V-        banqueroute — tons  snjets  qni  sans  cette  Enumeration 

««»•      speciale  se  tronveraient  compris  dans  le  pouvoir  de 

'^oarmerj  J.  jgglementer  le  commerce.    II  me  semble  qne  Ton  doit 

conclure  do  Ik  qne  si  les  expressions  gen^rales  de  ces 

paragraphes  ne  comprennent  pas  d'apr^s  Facte  Ini- 

mdme  tout  ce  qui  fait  certainement  partie  du  commerce, 

elles  doivent  encore  moins  comprendre  ce  qui  ne  s'y 

rapporte  qu'indirectement. 

Dans  la  cause  de  Severn  vs.  La  Reine  (1)  je  me  suis 
appuyg  sur  la  definition  donn^e  par  le  celibre  juge  en 
chef  Marshall  des  mots  regulations  of  commerce  dans  la 
constitution  des  Etats-Unis.  EUe  est  ainsi :  ''  It  is  the 
„  power  to  regulate,  that  is  the  power  to  prescribe  the  rule 
„  by  which  commerce  is  to  be  governed.  This  power,  like 
„  all  others  vested  in  congress,  is  complete  in  itself,  may 
'*  be  exercised  to  its  utmost  extent,  and  acknowledges  no 
**  limitations  other  than  are  prescribed  by  the  constitu- 
^'  tion."  Je  crois  encore  k  I'exactitude  de  cette  d^nition. 
Fourvu  qu'on  la  prenne  en  entier,  elle  pent  s'appliquer 
k  la  question  sous  consideration  et  nous  aider  k  en 
trourer  la  solution.  U  &ut  surtout  ne  pas  perdre  de 
me  les  demiers  mots  ''  and  acknowledge  no  limitations 
other  than  are  prescribed  by  the  constitution^  Oette 
restriction  nous  indique  que  c'est  dans  la  constitution 
seulement  que  doit  so  trouver  la  limite  du  pouToir  de 
t^glementer  le  commerce.  Aprds  avoir  donne  ce  ixm* 
voirau  xwrlament  federal,  paxagraplie  2,  section  91,  elle 
douDB  mx  provinces  la  juridiction  mr  la  propriety, 

0}  2  CstL  Snp.  Ct.  Ri  at  p.  121. 
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l6»  drbits  civils  et  les  affaires  puremeiit  locales,  etc.,      1880 
etc.    Ces  pduvoitd  particuliers,  esclusiyement  attribn^      ^^ 
auxprorinces  ne  peuvent  pas,  d'aprds  les  termes  m^mes   Citizbks* 
de  Tacte  censtitutionnel,  fttre  consid£r£s  oomme  poarant  Thb  Qunir 
tomber  sous  le  pouyoir  de  r^glementer  le  commerce,   ^^^^^ 
B^leiaaentation  du  commerce  et  du    trafic  doit  n6-   FASfloxa. 
cessairement  signifier  autre  chose  que  Ifegislation  sur  Y^q?' 
la  pK>pri6t6  et  les  droits  civils,  puisqulls  sont  des  attri-        9. 
buts  exclusifs  de  cbaque  gouvernement.    Dans  Texer-      "'""^* 
cice  de  sa  juridiction,  le  parlement  f§d6ral  a  sans  doute  Fotmuir,  J 
le  pouyoir  de  toucher  incidemment  ^  des  matieres  qui 
sont  de  la  juridiction  des  proyinces, — ^mais  ce  pouyoir 
ne  s'^tend  pas  au-dela  de  ce  qui  est  raisonnable  et  n6ces- 
saire  k  une  legislation  pour  les  fins  du  commerce  seule- 
ment.    Le  parlement  federal  ne  i>ourrait  done  sous  ce 
pr^texte  de  commerce  controler  entierement  un  sujet 
qui  est  de  la  juridiction  des  proyinces.    Sa  legislation 
comme  r^glementation  du  commerce  doit  dtre  complete, 
sans  cependant  an^antir  la  juridiction  des  proyinces 
aur  cette  partie  du  sujet  qui  n'a  pas  6th  affect^e  par 
cette  legislation.    S'il  n'en  etait  ainsi,  chaque  fois  que 
le  parlefment  federal,  en  exerpant  son  pouyoir  au  sujet  de 
comitterce,  toucherait  k  la  propriete  et  aux  droits  ciyils, 
il  en  lesulterait  que  toute  legislation  sur  ce  sujet  lui 
serait  attribuee  et  que  le  pouyoir  legislatif  des  proyinces 
SUV  ees  memos  sujets  cesserait  d'exister.    La  decision 
du  Oonseil  Priye  dans  la  oouse  de  V  Union  Si.  Jacques 
ct  Bellisle  (1),  a  adopte  un  principe  dont  I'application  ^ 
eette  cause  nous  i>ermet  de  concilier  Texercice  des  pou* 
yoirs  respectifs  du  gouyemement  federal  et  proyincial. 
S'il  n'etait  pas  ainsi,  qu'arriyerait-il,  par  exemple,  au  siyet 
de  la  legidatioii  sur  le  manage  ?  Le  gouyenxement  federal 
a  juridiction  sur  le  mariage  et  le  diyorce ;  la  juridiction 
pwyindale  est  liimtee  k  la  soleimisation  du  mariage ;  ce 
ckemior  p««yois  est  limite  aux  fiynnilites  niATWUxes  du 

17 


Us  SUPEtfMB  COURT  OP  CANADA.    [VOL.  Vt. 

1880      contrat  de  manage.    Mais  les  expressioiuB  generalea  *'  le 

Thb      manage  et  le  diyoioe  "  interpretees  litteralement  sont 

CinzExs'  suBceptibles  d'nne  signification  tres  etendue.    Le  gou- 

Tbb  Qonor  vemement  fi§d6ral  ponnait-il  dans  ce  cas,  sor  le  motif 

1X8.  CoA. 

^^  que  la  legislation  sur  le  manage  loi  appartient,  etendre 
P^iuovs.  sa  juridiction  jnsqn  a  en  regler  les  conditions  ciriles, 
l^l^  comme  le  dooaire,  la  commnnantS  de  biens— et  par  la 

f.        exclure  la  juridiction  des  provinces  snr  cette  partie  du 

'  droit  civil  ?  N'est-il  pas  evident  qn'il  devait,  an  contraire, 

^""^^''^  bomer  strictement  sa  legislation  aux  conditions  de 
capacity  et  d'incapacite  de  contracter  manage,  ainsi 
qu'aux  causes  d'empSchements  et  autres  conditions  qui 
sont  de  la  nature  de  ce  contrat,  sans  intervenir  avec  les 
droits  civils  qui  en  resultent.  Ces  expressions  g^n^- 
rales  du  parag.  26,  sec.  91  "  Le  manage  et  le  divorce  " 
nous  offre  un  autre  exemple  de  I'emploi  dans  Tacte 
constitutionnel  d'expressions  qui  doivent  cependant 
avoir  un  sens  limits  par  d'autres  dispositions  du 
mSme  acte.  N'en  devrait-il  pas  6tre  de  mSme  de 
I'exercice  du  pouvoir  de  r^glementer  le  commerce  ? 
Afin  de  concilier  Texercice  de  ses  pouvoirs  je  conclus 
que  dans  un  cas  comme  celui  dont  il  s'agit,  la  juridio« 
tion  provinciale  ne  se  trouve  limit^e  par  Texercice  de 
celle  du  pouvoir  fi§deral,  qu'en  ce  qui  est  de  la  compe- 
tence de  ce  dernier, — et  que  la  province  pent  encore 
exercer  son  pouvoir  sur  cette  partie  du  sujet  de  sa  juri* 
diction  dans  tout  ce  qui  ne  se  trouverait  pas  en  conflit 
direct  avec  la  legislation  federale  sur  un  sujet  de  sa 
competence, — cette  interpretation  me  semble  conforme 
a  I'autorite  suivante : — 

A  grant  of  power  to  regulate,  necessarily  excludes, the  action  of 
all  others  who  would  perform  the  same  operation  on  the  same 
thing  (1). 

Existe-il  une  legislation  fi§derale  sur  le  mdme  sujet ; 
same  operation  on  the  same  thing  ?  11  est  bien  vrai  que 

(1)  Story  on  Stat  and  Const.  laW|_voL  1,  sec.  106, 
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le  parlement  du  Canada  a  pa886  plasienrs  lois  ooncer-  1880 
nant  les  comi>agnies  d 'assurances  ayant  et  depuis  celle  ^^ 
dont  il  s'agit.  C"»™' 

^  AND 

Sans  Yonloir  entrer  dans  Texamen    parti  culier  deTHEQuBmr 
cette  legislation,  sur  laquelle  je  ne  suis  pas  maintenant     ^^^y^ 
appel6  di  me  prononcer,  je  crois  cependant  devoir  faire  PABaoii* 
allusion  a  quelques-unes  de  ses  principales  dispositions,  ^j^q^ 
afin  de  faire  voir  qu'il  n'y  a  pas  de  conflit  entre  les  lois        v. 
£§d6rales  et  la  loi  d'  Ontario.  __ 

La40e  Fic^,  chap.  42,  qui  a  amende,  consolid6  et  ^<>'*"*^^'» '^^ 
r6voqu6  les  lois  ant^rieures  dont  la  premiere  est  la  81e 
Vict.,  ch.  48,  adoptees  par  le  parlement  f<§d6ral  au  sujet 
des  assurances  a  §tabli  des  dispositions  dont  le  but  Evi- 
dent est  de  prot^ger  le  public  contre  des  pertes  qui  p^ur- 
raient  £tre  inflig^es  par  des  compagnies  irresponsables. 
Les  compagnies  auzquelles  cet  acte  s'applique  sont  d'a- 
bord  obligees  de  prendre  une  licence  sans  laquelle  elles 
ne  peuvent  transiger  aucune  affaire,  il  leur  faut  ensuite 
faire  un  d^pot  entre  les  mains  du  ministre  des  finances 
de  $100,000  pour  la  siiret6  des  porteurs  de  polices 
d'assurances.  Elles  doivent  aussi  produire  dans  le 
d6partement  des  finances,  ainsi  qu'aux  greffes  des  Gours 
Sup6rieures,  dans  la  juridiction  desquelles  elles  tran- 
sigent  des  affaires,  une  copie  de  leur  acte  d'incorjx)- 
ration,  aussi,  une  procuration  de  la  compagnie,  en  la 
forme  prescrite,  a  son  principal  g6rant  ou  agent  en 
Canada^  avec  declaration  que  la  signification  de  tons 
brefs  ou  procedures  contre  elle  pourra  6tre  faite  au 
bureau  de  cet  agent.  Elles  doivent  foumir  des  statis- 
tiques  completes  et  detaill6es  sur  leurs  affaires,  indi- 
quer  tout  changement  survenu  dans  I'agence  princi- 
pale,  donner  avis  de  I'obtention  de  la  licence  et  aussi 
de  la  cessation  des  affaires.  Des  dispositions  sp^ciales 
sont  adoptees  pour  la  liquidation  des  affaires  dans  le 
cas  d'insolvabilitS.  Enfin,  elles  sont  soumises  k  Tins- 
pection  et  surveillance  d'un  inspecteur  qui  est  revdtu 
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1^80      je  pouvoirs  fitendiu  pour  faire  executer  tontes  les 
Thb      dispositions  de  cet  acte. 

A™''*       ^^  disiwsitions,  comme  on  le  voit,  ont  pour  but,  Don 

Thb  Quben  pas  de  r^gler  le  contrat  d'assurance,  mais  uniquement 

'p^       de  soumettre  Tassureur  dans  rexercice  de  son  commerce 

PAsao2C8.  comme  tel  a  Tobservation  de  reglements  ^tablis  pour 

l^Co.^  ^^  protection  du  public.    Ces  lois  n'imposent  aueunes 

^       conditions  comme  devant  faire  partie  obligatoirement 

du  contrat. 

Fonnuflr,  J.     ^jngj  j^  loi  fgderale  ne  touche  nuUement  a  la  nature 

du  contrat  d'assurance,  ni  aux  conditions  qui  derront 
en  faire  partie  dont  s'occupe  exclusivement  la  loi  d'On* 
tario ;  les  deux  legislations  decoulant  de  deux  sources 
diffi&rentes  de  pouvoir,  la  premiere  du  jwuvoir  de  regle- 
menter  le  commerce,  et  la  seconde  de  celui  de  l^gislater 
sur  les  droits  ciyils  et  la  propri6te,  ne  peuvent-elles  pas 
subsister  toutes  deux,  si  leurs  dispositions  ne  sont  ni 
contradietoires  ni  inoompatibles  ?  Je  dois  ayouer  que 
jd  ne  trouve  aucun  conflit  entre  ces  1<hs  et  que  je  ne 
Tois  aucun  obstacle  a  leur  execution.  Gette  moniere 
de  voir  est  support^e  par  I'autorit^  suirante : 

So  if  a  state,  in  peuing  lows  on  subjects  acknowledged  to  be- 
within  its  control,  and  with  a  view  to  those  subjects,  shall  adopt  a 
measure  of  the  same  character  with  one  which  Congress  may  adopt, 
it  does  not  derive  its  authority  from  the  particular  power  which  hrs 
been  granted,  but  from  ethers  which  remain  with  the  State,  and 
may  be  executed  by  the  same  means.  All  experience  shows  that  the 
same:  measures,  or  measures  scarcely  distinguishable  from  each 
oiher^  may  flow  finom  distinct  powers  )  but  Uus  does  not  prove  that 
the  powers  themselves  are  identical.  Although  the  means  used  in 
their  execution  may  sometimes  approach  each  other  so  nearly  as  to 
be  confounded,  there  are  other  situations  in  which  they  are  suffi* 
eiently  distinct  to  establish  their  individuality.  (1) 

Bien  qu'il  soit  possible  de  concilier  ainsi  Texistence 
de  ces  deux  legislations,  n'est-il  pas  Evident  cependant 
que  la  loi  S!  Ontario^  portant  exclusivement  sur  la  preuve 
et  la  nature  des  conditions  des  contiats  d^assunmce 

(1)  Pomeroy  Constitutional  Law,  p.  218t 
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fidts  dans  oette  pioyinee,  cette  loi  est  intra  vires  ?    Sa      ^^^ 

effet  remission  d'une  police  d'assuraace  n'est  pas  nSces*      Tbb 

sairement  une  transaction  commerciale.    EUe  ne  Test  ^"^^ 

oe(rtainem<mt  pas  de  la  part  de  TassaTg,  bien  que  d'aprto  Thb  Qusnr 

lo  code  civil,  elle  le  soit  de  la  part  de  I'assnreur.  Par^       *«, 

dessus  s'exprime  ainsi  k  ce  sujet :  Pamoot. 

Wawmr 

Elles   Cles   conventions    d'assurances)    ne    sont   par   leor    na-     Ijn.Co« 

tare  des  aetes  de  commerce  au  moina  de  la  part  de  ceox  qui  se   .     ^' 
£9ni  aaaurer.    Maia  comme  preaqoe  toujoars  de  la  part  de  oeuz       _ 
q«i  asaureati  ellea  sont  de  v^ritables  Bp^culatiimB,  c'esi  sous  cePsuraieryJ* 
point  de  vue  que  nous  les  considSrons  comme  actes  de  commercCi       "~~~ 
et  que  nous  avons  cru  devoir  en  faire  cozm^tre  les  principes. 

Dans  le  droit  anglais,  il  en  est  de  mSxne ;  I'assxirance 
est  une  transaction  commerciale,  bien  que  le  contrat 
d'assnrance  dont  il  fait  nn  usage  constant  soit  du  droit 
civiL 

L'acte  constitutionnel  ne  dit  nulle  part  que  le  droit 
commercial  est  de  la  juridiction  de  la  Puissance.  II 
semble  au  contraire  en  lui  en  attribuant  sp6cialement 
une  certaina  partie,  comme  la  navigation,  les  banques, 
les  lettres  de  change  et  les  billets  promissoires,  la  faillite, 
avoir  laissg  le  surplus  h  la  juridiction  des  provinces 
comme  faisant  partie  des  droits  civils. 

A  ce  point  de  vue  la  loi  d' Ontario  aurait  sa  source 
dans  le  pouvoir  des  provinces  de  legislator  sur  les  droits 
civils.  C'est  d'aprds  ce  principe  que  la  cause  de  Paul 
vs.  Virginia  a  6tfe  d6cid6e  (1).  Une  loi  de  TEtat  de 
Virginie  avait  d6clar6  que  les  compagnies  d'assn- 
rance non  incorpor6es  en  vertu  deslois  de  cet  6tat 
n'auraient  pas  le  i>ouvoir  de  faire  des  affaires  dans  les 
limites  de  TEtat,  a  moins  d'avoir  obtenu  une  licence  k 
cet  effet,  et  d6pos§  une  certaine  somme  pour  la  garantie 
des  droits  des  assures.  Le  demandeur  pr^tendait  que 
cette  loi  6tait  inconstitutionnelle  parce  qu'elle  §tait 
contraire  au  pouvoir  du  Congres  do  r6glementer  le 

<1)  8  Wallace  168, 
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1880     commerce.    Lejnge  Field  en  pronoii9aiit  le  jugement 
T^      de  la  cour  s'exprime  ainsi : 

j^^gjy  Issuing  a  policy  of  insurance  is  not  a  transaction  of  commerce. 

Thb  Qubbk  The  policies  are  simple  contracts  of  indemnity  against  loss  by  fire, 
Ixs.  Cos.  entered  into  between  the  Corporation  and  the  assured,  for  a  oonsi- 
Passoks.    clera^ion  paid  by  the  latter. 

Wssnair      D'apres  cette  antorit^,  c'est  done  comme  appartenant 
V.        au  droit  civil  que  la  legislature  d' Ontario  arait  droit 
JomfSToir.  ^'adopter  la  loi  en  question.    Mais  il  y  a  nn  autre  argu- 
Foumier,J.ment  que  je  considdre  comme  tres  important  dans  le 
cas  actuel,  c'est  comme  on  le  verra  ci-apres  la  recon- 
naissance par  le  parlement  f6d6ral  du  droit  des  pro- 
yinces  de  l^gislater  k  cet  6gard. 

Bien  que  le  paragraphe  11  de  la  section  92  donne  aux 
provinces  les  pouvoirs  d'incorporer  des  compagnies  pour 
des  objets  provinciaux,  on  a  cependant  dout6  que  les 
termes  soient  suffisants  pour  comprendre  le  pouvoir  d'in- 
corporer  des  compagnies  d'assurances.  II  me  semble 
clair  toutefois  que  les  termes  de  ce  paiagraphe  sont  assez 
§tendus  pour  comprendre  les  compagnies  d'assurances. 
Si  Ton  objecte  que  I'objet  d'une  compagnie  d'assurance 
n'est  pas  provincial,  en  ce  sens  qu'il  n'a  pas  pour  objet 
un  int^rftt  concemant  toute  la  province,  c-&-d.  un  int6r6t 
public,  je  r^pondrai  que  I'objet  de  la  compagnie  6tant 
de  faire  des  affaires  dan^  toute  la  province  c'est  ce  que 
les  termes  'objets  provinciaux'  signifient,  s'ils  ont  une 
signification  quelconque.  lis  n'en  auraient  certaine- 
ment  aucune,  si  on  les  interpr6taient  comme  ne  donnant 
que  les  pouvoirs  d'incorporer  des  compagnies  ayant  un 
int^rdt  public  provincial,  une  telle  interpretation  ^qui- 
vaudrait  k  dire  que  le  gouvemement  pent  d6l6guer  et 
faire  remplir  ses  fonctions  par  des  corporations,  mais 
qu'il  n'a  pas  le  droit  d'incorporer  aucune  compagnie 
XH>ur  des  fins  de  commerce,  d'industrie,  etc.  II  a  sans  doute 
ce  pouvoir,  pourvu  que  les  compagnies  ainsi  crg^es 
boment  leurs  operations  aux  limites  de  la  province. 
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Si  elles  venlent  aller  an-del^  elles  tombent  aloTS  sons  1S80 
la  loi  £§d6rale  a  laquelle  elles  doivent  se  conformer  at  'rm 
qui  contient  des  dispositions  sp^ciales  j)our  ce  cas.  ^"  y^*' 

Oe  TOuyoir  d'incorporer  des  compaffnies  d'assnrances  The  Qubev 

Ins.  OoSa 

exerc6  par  la  legislature  d' Ontario  a  6t6  reconnu  par  la       «. 
loi  £§d6rale  comme  appartenant  aux  legislatures  provin-  '^^^^^^ 

La  sea  28  de  40  Vict^  ch.  42,  s'ezprime  ainsi  &  cet  .    ^* 

6gard:  

Foumier,J« 
This  Aot  shall  not  apply  to  any  company  within  the  exolusive       — — 

le^lative  control  of  anyone  of  the  proyinces  of  Canada,  unless  such 

dompaay  so  desires ;  and  it  shall  be  lawful  for  any  such  company  to 

arail  itself  of  the  provisions  of  this  Act^  and  if  it  do  so  avail  itself, 

such  company  shall  then  have  the  power  of  transacting  its  business 

of  insurance  throughout  Canada, 

La  premiere  section  de  cet  acte  applique  les  lois  de 
fedllite  auzcompagnies  d'assurances  incoTX>oree8  par  le 
parlement  du  Canada^  ainsi  qu'&  celles  incorpor^es  avant 
ou  apres  la  Confederation,  par  la  legislature  d'aucune 
province  constituant  actuellement  le  Canada. 

On  trouve  encore  dans  la  sec.  80  du  mdme  acte 
une  autre  reconnaissance  du  pouvoir  legislatif  des  pro- 
yinces au  sujet  des  assurances.  Des  doutes  s'etant 
eieves  au  sujet  de  certaines  dispositions  de  Tacte  d'Oii- 
tafio  concemant  les  assurances  mutuelles,  cette  section 
de  Tacte  federal  declare  que  telles  dispositions  seule- 
ment  qui  peuvent  etre  dans  les  limites  de  la  juridiction 
du  parlement  federal  sont  reyoquees.  II  y  a  dans  cette 
section,  non-seulement  la  reconnaissance  formelle  des 
pouyoirs  de  la  proyince,  mais  il  y  a  de  plus  la  declara- 
tion si  importante  que  I'acte  n'est  reyoque  que  dans  sa 
partie  seulement  ou  il  y  a  conflit  de  pouyoirs.  C'est  une 
admission  formelle  que  le  sujet,  en  ce  qui  concerne  son 
cote  commercial,  est  de  la  competence  du  parlement 
federal,  tandis  que  pour  ce  qui  concerne  le  droit  ciyil, 
comme  la  nature  et  les  conditions  du  contrat  d'assurance, 
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1880      il  Teste  sous  le  contrfile  de  la  l^gislatioH  previnoiale. 

^i^      C'est  aussi  en  m6me  temps  une  confirmatioii  de  I'opi- 

CiTizENs'  jjJqjj  exprim6e  plus  haut  sur  les  restrictions  que  le  gou^ 

The  QiTEBK  vemement  {!§d6ral  et  le  gouvemement  provincial  doiyent 

9,       s'imposer  dans  I'exercice  de  leurs  ponvoirs  respectifsi 

Parsons.   ^Sn  de  ne  pas  en  d^passer  les  limites. 

In^'coT      ^^  ^^^  ^^'^^  V^^  I'exerciee  d'un  ponvoir  ne  saurait  Atio 

V*       dans  la  plnpart  des  cas  une  raison  suffisante  pour  6tablir 

..  '  son  existence  legale.    Mais  dans  un  cas  comme  ceim 

Fourmer,  J.  ^^^^  jj  s'agit,  ou  il  y  a  de  fortes  raisons  pour  qu'il  soit 

exerc^  d'une  maniere  limit^e  comme  il  I'a  6t6  par  la  40e 

VicL,  ch.  42,  en  reconnaissant  le  droit  des  proyinoes  qui 

parait  6galement  bien  fond6,  on  doit  en  conclure  que 

Taccord  des  deux  legislations  pourse  tenir  dans  leurs 

limites  respectives,  est  une  grande  pr6somption  qu'elles 

n'ont  exerc6  que  les  pouyoirs  leur  appartenant.    Les 

plus  imx>ortants  d6partements  publics,  comme  la  justice, 

les  finances,  ont  adopts  depuis  plusieuis  ann6es  cette 

mani^re  de  voir  en  faisant  ex6cuter  les  dispositions  des 

diyerses  lois  £&d6rales  au  sujet  des  assurances.    Oette 

interpretation  ne  saurait  sans  doute  pr^yaloir  centre  une 

interpretation  judiciaire,  mais  en  I'absence  de  celle-ci, 

rinterpretati<m  administrative  ne  pent  manquer  d'avoir 

une  grande  importance.    Starp  la  met  au  second  rang 

et  en  parle  en  ces  termes : — 

And,  after  all,  the  most  unexceptional  source  of  collateral  inter- 
pretation is  from  the  practical  exposition  of  the  Grovemment  itself 
in  its  various  depanments  upon  particular  questions  disouased,  and 
settled  upon  their  own  single  merits.  Those  approach  the  neatest 
in  their  own  nature  to  judicial  expositions ;  and  have  the  same 
general  recommendation,  that  belongs  to  the  latter  (1). 

Cette  interpretation  administrative  a  eu  lieu  depuis 
plusieurs  annees — les  droits  de  licences  ont  ete  per9us, 
les  statistiques  exigees  ont  ete  foumiies,  sans  qu'il  se 
soit  eleve  aucune  pretention  au  contraire,  de  la  part  des 

(1)  Story  Oottit.  of  the  U.  S.    1  st  Vol.,  p.  290,  No.  408. 
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pfovJnces  ;  de  mtee  que  le  ponvoir  exaro6  par  la  1<^      ^^^ 
i' Ontario  &'a  paa  6t6  mis  en  coateatatioa  par  le  gouver*      Thr 
neoaent  ftd^ral  qui  await  pa  d^savouer  cette  loi  a'il  ^^"^'' 
I'eut  eaiisid6r6  comme  uUru  vires.    lorsque  les  deu  Tvc  Qcbss 

Tjfg  Cos. 

gouyemements  sont  d'aecoid  sur  ce  sajet,  et  qu'ils  iad       y. 
diaparaitre  par  dea  loia  les  dontes  qui  pouTaient  existear,   P^'^'^ 
n'y  aiirait*il  pas  thauMti  k  sahstituer  one  autre  imter-    xng.  qq, 
pr6tatioa  que  la  leur.    S'il  y  a  doute  sar  la  question  U  j    ^' 
me  scmble  T6gl6  par  Pinterpr^tation  l^islative  et  les      —r 
tribunanz  n'oat  qu'i  s'y  oonliDariner.  * 

Ainsi,  k  part  des  raisons  que  j*ai  donnfies  plus  hant 
au  sootien  de  la  loi  d'0»tond,  il  y  a  done  encore  k  son 
ai^ui  riuterpritation  admintstntire  et  Tinteriwitation 
K^islative.  Si  je  ne  parle  pas  de  rinterprfitadon  judi- 
oiaire  des  cours  d'Oistorto,  c'eet  jiarce  qu'elie  est  mise 
on  question  par  le  present  appel,  mais  elle  n'en  a  pas 
Boins  la  plus  haute  valeur  par  runanimiti  d'opinions 
des  honorables  juges  qui  out  6itk  appel6s  i  se  i^onoBicer 
sur  oette  question,  support6e  comme  elle  Test  par  la 
decision  de  la  Oour  Supreme  des  Eiais-Uni$  dans  la 
oanse  ci^dessus  cit6e  de  Paul  vs.  Virginia. 

Ind^ndeaunent  da  la  question  de  constitutumalit6, 
Tappelante  pretend  aussi  qu'^tant  une  compagnie  inoor* 
porte  par  le  parlement  d'Angleterre  elle  se  trouve  par 
oela  m^me  soustrmite  a  I'op^ration  de  la  loi  en  question. 

Quelle  que  soit  Torigine  des  corporations,  soit  qu'elles 
doiyent  leur  existence  au  parlement  de  la  Puissance, 
aux  legislatures  proyinciales,  ou  k  un  pouvoir  stranger, 
elles  n'en  sont  pas  moins,  dans  un  cas  comme  dans 
Tautre,  soumises  pour  I'exercice  de  leurs  franchises  aux 
conditions  que  pent  leur  imposer  la  loi  du  pays  dans 
Isquiel  elles  les  exercent  Ges  corporations  ne  sont  en 
r6aUt6  que  des  associations  oommeiciales  ne  ditf^raat 
priacipalement  des  soci6t§s  commerciales  ordinaires 
que  par  la  linute  apport6e  a  la  responsabilit^  de  ceux 
qui  les  composent.  La  loi  ftdfeak  ciite  pins  hante,  sec 
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1880     Ire,  les  met  an  mfime  rang  que  les  BOci6t6s  de  particu- 

Tbb      U^rs  faisant  des  affaires  d'assurances.   EUes  ne  peavent 

CiTizEKs'  pi^  pi^g  q^Q  1^  autres  soci^tSs  se  pr6tendre  exemptes 

The  QuEiEN  de  se  conformer  aux  lois.  Nos  grandes  maisons  de  com- 

9.       merce,  qui  out  des  comptoirs  dans  presque  toates  les 

Parsoxb.  provinces  de  la  Puissance  et  dans  un  grand  nombre  de 

iv&^T  P^7^  strangers,  ont-elles  jamais  pretendu  faire  fl6chir 

,    V-       les  lois  des  divers  pays  ou  elles  font  leur  commerce,  de- 

JOHNSTOV. 

— .  vant  les  conditions  qu'elles  ont  pu  &ire  au  siege  prin- 
oumier,  J.  ^jp^  ^^  leurs  affaires.  Quelque  inconvenient  qui  puisse 
en  r6sulter,  ne  sont-elles  pas  obligees  dans  tons  leurs 
contrats,  de  se  conformer  aux  lois  de  chaque  pays  ou 
elles  font  des  affaires.  U  serait  sans  doute  plus  simple 
et  plus  commode  pour  les  compagnies  d'assurance  d'avoir 
le  pouvoir  souverain  de  fixer  elles-mdmes  leurs  conditions 
et  de  les  imposer  dans  tons  les  pays  ou  elles  pourraient 
etablir  des  bureaux.  Mais  ne  serait-ce  pas  les  mettre 
aU"dessus  de  la  loi  ?  Loin  de  leur  reconnaitre  un  pareil 
privilege,  les  autorit^s  et  de  nombreuses  d^sions  judi- 
ciaires  sont  d'accord  sur  le  principe  contraire.  Cette 
question  a  €tk  aussi  d6cid6e  dans  la  cause  d6ji  cit6e  de 
Paul  vs.  Virginia^  ou  le  juge  Field  s'exprime  ainsi  k 
ce  sujet : 

The  reoognition  of  its  existence  (Corporation)  e^en  by  the  other 
States,  and  the  enforcement  of  its  contracts  made  therein,  depend 
greatly  upon  the  comity  of  those  Slates,  a  comity  which  is  never 
extended  when  the  existence  of  the  Corporation  or  the  exercise  of 
its  powers  is  prejudicial  to  their  interests,  or  repugnant  to  their 
policy.  They  may  exclude  the  foreign  corporations  entirely,  they 
may  restrict  its  business  to  particular  localities,  or  they  may  exact 
such  security  for  the  performance  of  its  contracts  with  their  oitisena 
as  in  their  judgment  will  best  promote  the  public  interests. 

II  est  k  peine  n^cessaire  de  citer  des  autoritte  k  ce 
sujet,  car  il  s'agit  de  Tapplication  d'un^  rdgle  r^glemen- 
taire,  locus  regit  actum.  Je  citerai  cependant  la  suivante 
parce  qu'elle  contient  Topinion  de  Tauteur  du  ^  Trait6 
du  djroit  de  la  nature  et  des  gens : .  
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"LoTsque  la  police    est  applicable    k  des  navires      ^^^ 
arm^B  et  6qixii>6s  en  France  quoique    strangers,  les      Thb 
dispositions  de  la  loi  fran9aise  doivent  Stre  snivies.    La      and 
Oour  de  Cassation  a  eu  Toccasion  d'examiner  cette  ques-  '^? V^j"* 
tion  et  Pa  r^solne  dans  ce  sens.  Merlin  qui  rapporte  cet        «. 
arret  TapprouTe  (1)."  |3; 

**  SuT  cette  question,"  disait  M.  Daniels^  organe  da  mi-    Ins.  Co. 
nist^re  public,  "  rien  n'est  plus  constant  que  le  principe  zommm. 
inyoqu6  i)ar  les  demandeurs  et  d6yelopp6  par  Puffen^  „  — ^ 
dorf,  dans  son  trait6  du  Droit  de  la  nature  et  de$  gens :      — ' 
Quiconque  passe  un  contrat  dans  les  terres  d'un  souve- 
rain,  se  soumet  auz  lois  du  pays  et  devient  en  quelque 
maniere  sujet  passager  de  cet  6tat." 

La  compagnie  appelante  pretend  en  outre  que  ses  con- 
ditions 6tant  en  substance  les  mdmes  que  celles  du  statut, 
elle  doit  en  avoir  le  b6n6fice,  bien  qu'elle  ne  se  soit  pas 
conform6e^  aux  conditions  qu'il  imi>ose  k  cet  6gard—- ce 
qui  se  r6duit  &  dire  que  pour  avoir  6lud6  la  loi,  elle  doit 

* 

en  avoir  le  mSme  b^n^fice  que  si  elle  Tavait  respect^e. 
II  me  pandt  clair  que  lorsqu'une  compagnie  ne  fait  pas 
imprimer  les  conditions  du  statut  en  la  maniere  pres- 
crite  par  la  sec.  4,  la  sec.  8  veut  qu'alors  les  conditions 
soient  censSes  faire  partie  de  la  police  centre  Tassu- 
reur  {as  against  the  insurer)  laissant  TassurS  libre  d'en 
prendre  ou  non  avantage,  Tassurance  n'6tant  alors 
sujette  k  aucune  autre  condition  que  cellos  qui  r6sul- 
tent  suivant  la  loi  de  la  nature  du  contrat  d'assu* 
ranee.  Je  n'entends  pas  discuter  ici  cette  question  qui 
Ta  d€]k  6t6  si  sou  vent  dans  les  tribunaux  d'Ontario^  et 
sur  laquelle  une  grande  majority  des  juges  se  sont  pro- 
nonces  pour  cette  interpretation.  Je  me  bomerai  k 
exprimer  mon  entiere  et  complete  adhesion  k  Topinion 
exprim^e  k  ce  sujet  par  Thonorable  juge  en  chef  Moss. 

Pour  ces  raisons,  je  suis  d'opinion  que  ces  appels 
doivent  dtre  renvoyfis  avec  d6pens. 

(1)  Alauzet^  toI.  1,  No.  194,  p.  361. 
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Tab 
OiTiMrf        FOUBNIEB,  J. :— 

Tn  QuBBv     The  principal  qoestion  to  be  decided  in  thiB  ease  is 

lKi.^Co«.    ^i^ether  the  Ontario  Act,  89  F/c,  eh.  24,  now  ck  162  of 

PAssoira.  the  Revised  Statutes  of  Ontario,  ''An  Act  to  secure  nni* 

^^J^^?*  form  conditions  in  policies  of  fire  insoiance,"  is  nUra 

V-        vires  of  the  Ontario  legislature.    Its  eonstituti<Mudity 

....  '  is  questioned  on  the  ground  that  the  power  of  legislate 

ing  in  reference  to  the  subject  matter  of  insorance 

belongs   to  the  federal    parliament,  as  the  neoessarf 

sequenoe  of  its  exdusive  power  to  regulate  trade  and 

commerce. 

In  order  to  ascertain  whether  ihoire  is  a  conflict  of 
powers,  the  first  step,  no  doubts  is  to  examine  the 
character  of  the  law  in  question.  As  may  be  seen  £rom 
its  titloi  the  object  of  the.  Act  is  to  secure  uniform  con- 
ditions in  policies  of  fire  insurance^  The  second  section 
enaots  that  if  the  conditions  of  the  contract  of  insurance 
have  not  been  strictly  complied  with,  it  shall  not  be 
a  sufficient  reason  to  annul  the  contract,  first,  where 
by  reason  of  necessity,  accident  or  mistake^  the  condi- 
tions have  not  been  complied  with ;  secondly,  whei«^ 
after  proof  of  loss  has  beeai  given  in  eccordance  with 
the  conditions  of  the  contract,  the  company  objects  to 
the  loss  upon  other  grounds  than  for  impcfffect  comi* 
plisnce  with  such  oonditionB;  thirdly,  where,  after 
having  received  this  prooi^  the  oompany  does  not 
notify,  in  writing  to  the  assured,  within  a  reasonable 
time,  the  leaaon  for  which  the  company  eonsid^cs  the 
proof  defective ;  fourthly,  when  the  court  or  ju4ge  for 
any  other  reason  considers  it  inequitable  that  the  in* 
suranee  should  be  deemed  void  by  reaaon  aS  imperfect 
compliance  with  such  conditiona  The  third  section 
declares  that  the  conditions  set  forth  in  the  schedule 
to  the  Act  shall,  a$  againtt  the  imsmr^rs,  be  deemed  to  be 
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part  of  every  poUcy  oS  fire  iBsuranee,  with  respect  to     ^^^ 
any  property  situate  is  the  province  of  Omtario.   These      ths 
oonditioiia  mvst  dao  be  printed  on  the  policy  of  insnr-  ^^'^* 
race,  with  the  heading  ''  Statutory  Omditions."    The  Thb  Qitbiv 
fourth  section  indicates  the  manner  in  which  the  coU"       «, 
£tions  mar  be  yaried  or  omitted,  or  new  conditions  ^^■^'^ 

Wssraxir 

added,  by  being  printed  in  a  particular  way.   The  fifth    jva.  Coi 
sectioii  declaim  that  the  variations  shall  not  be  bind-  j^*,^^ 
ing  on  the  assured  unless  they  have  been  made  in  con*      — ^ 
fermity  with  the  iourth  section.    If  the  contrary  is  ^'  * 

done,  the  policy  shall,  as  against  the  assurers,  be  sub- 
ject to  the  statutory  coDditions  only.  By  the  sixth 
section,  it  ia  declared  that  if  any  other  conditions  than 
the  aCrtutory  conditiona  are  inserted  in  the  policy,  and 
that  the  jodge  of  the  court  declares  that  they  are  not 
just  and  reasonaible,.  that  such  conditions  shall  be  null 
sad  void.  The  sevevkh  section  allows  an  appeal  from 
any  decision  given  under  the  Ach 

This  synopaia  of  the  law  shows  that  it  was  not  in* 
tended  to  do  more  Umbi  to  eatsiblish  the  proof  to  be 
given  in  eertaiai  casea^  and  to  declare  what  shidl  be  in 
the  province  of  Oatorto  the  conditionB  upon  which  all 
eoHtmcta  e£  insuraaioe  should  be  subjected  to  in  aecor- 
dance  with  the  law.  These  proviaiona,  entirely  vdat- 
ing  to  aivil  law,  do  not,  in  any  way,  prohibit  the  com^ 
meice  of  the  asstirets,  neither  do  they  deolaore  that  the 
polieaea  which  they  insue  are  nuU  and  void.  They 
are  juat  aitd  reasonable  eooaditions,  and,  in  fact,  are 
alhteat  similaf  te  the  oonditi<ms  adopted  by  the  major- 
ity ef  ftMuaaace  ooa^mnies.  How  then  can  it  be  said 
that  this  legpbkitioa  in  any  wise  refers  to  the  x>ower  c^ 
jsgulaling  tmde  and  commeree?  The  subject  nmtter 
to  which  it  is  applicable  is  the  contract  of  insurance, 
and  does  net  that  belong  to  the  civil  law,  and  does  it 
net  come  tuidei  the  jtfnsdiotien  assigned  to  the  pzovinr 
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18M      ces  by  paragraph  nineteen  of  section  92  of  the  British 

Tm      North  America  Act,  "  Property  and  Civil  Bights  "  ? 

^'^^^^       No  doubt  the  contract  of  insurance  is  extensively 

Tbb  Qcebx  availed  of  in  commerce  as  well  as  by  non-traders,  but 

9.    '   the  object  of  a  contract  does  not  change  its  character  ; 

Pabsosf.  whatever  may  be  its  object,  the  contract  of  insurance  is 

Iks.  Co.    ^nevertheless  a  contract  of   indemnity,  which  is  similar 

^*        to  a  contract  of  guarantee,  and,  as  such,  belongs  to  the 

'  civil  law.    In  commerce,  contracts  of  sale,  of  exchange 

roarmer,J.j^^  bail  are  constantly  employed  and  executed.    Does 

it  follow  that  any  legislation  in  reference  thereto  must 
be  considered  as  being  a  regulation  of  commerce  ?  If 
this  be  so,  if  everything  which  has  reference  to  com- 
merce could  for  this  reason  come  under  the  exclusive 
control  of  the  Federal  power,  the  greater  portion  of  the 
powers  of  the  provinces  would  thus  become  of  no 
avail,  for  commerce  in  its  most  comprehensive  meaning 
extends  to  everything.  It  is,  as  defined  by  a  French 
author,  "  Get  Change  de  produits  et  de  service.  O'est 
en  demidre  analyse  le  fonds  meme  de  la  soci6t6." 

It  is  evident  that  this  word  cannot  have  in  our  con- 
stitutional  Act  such  an  extensive  meaning. 

In  order  to  determine  the  meaning  of  these  words 
in  the  second  paragraph  of  section  91,  they  should  not 
be  read  alone,  but,  on  the  contrary,  they  should  be  taken 
in  connection  with  the  whole  of  the  provisions  of 
the  Constitutional  Act,  in  order  to  arrive  at  a  conclusion 
conformable  to  the  spirit  of  the  Act  and  to  give  effect  to 
all  its  provisions.  The  object  of  the  law-giver,  in  divid- 
ing the  legislative  powers  between  the  Federal  power 
and  the  provincial  legislatures,  was,  as  far  as  it  was 
possible  in  the  new  order  of  things,  to  conserve  to  the 
latter  their  autonomy  in  so  far  as  the  civil  law  peculiar 
to  each  province  was  concerned.  "We  would,  however, 
arrive  at  a  very  different  conclusion  if  we  held  that  the 
words  in  paragraph  two  had  the  comprehensive  meaning 
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that  they  have  literally.   Bat  it  is  evident  that  it  would      ^^^ 
not  be  interpreting  them  correctly,  as  in  the  following      Thb 
paragraph  of  the  same  section  their  meaning  is  limited.   ^^^ 
If  it  had  been  the  intention  to  give  to  this  expression,  Trb  Qubbx 
^*  Regulation  of  trade  and  commerce,"  such  an  absolute        o. 
meaning,  why  should  certain  subjects  of  legislation   ^^^^^^ 
which  certainly  come  under  the  power  of  regulating    i^s.^ 
trade  and  commerce  have  been  enumerated  in  the  .    ^• 

JOHNatON. 

statute,  such  as  navigation,  ships  and  steamers,  bank;,  — . 
bills  of  exchange,  promissory  notes,  insolvency  and  ^'"™^^'^''  * 
bankruptcy;  all  subjects  which,  without  this  special 
enumeratiqn,  would  be  comprised  within  the  power  of 
regulating  trade  and  commerce.  The  proper  conclusion 
to  draw,  it  seems  to  me,  is  that  if  the  general  expression 
in  this  paragraph  did  not  comprise,  according  to  the 
Act  itself,  all  that  certainly  forms  part  of  commerce,  it 
certainly  should  not  comprise  a  subject-matter  which 
is  only  indirectly  connected  with  commerce. 

In  the  case  of  Severn  v.  The  Queen,  (1)  I  relied  on 
the  definition  given  by  Marshall^  C.  J.,  of  the  words, 
*^  Begulation  of  Commerce,"  (which  are  in  the  Oonsti- 
tution  of  the  United  States,)  as  follows :  *'  That  is  the 
power  to  regulate,  that  is  to  prescribe,  the  rule  by  which 
commerce  is  to  be  governed.  This  power,  like  all  others 
vested  in  Congress,  is  complete  in  itself;  may  be  exer- 
cised to  its  utmost  extent,  and  acknowledges  no  limita- 
tions other  than  those  which  are  prescribed  by  the  con- 
stitution." I  still  adhere  to  the  correctness  of  this 
definition.  If  we  take  it  in  its  entirety,  it  is  applicable 
to  the  question  now  under  consideration,  and  will  help 
us  to  solve  it.  We  must,  above  all,  not  lose  sight  of 
the  last  words,  **  and  acknowledges  no  limitations  other 
than  those  which  are  prescribed  by  the  constitution." 
This  restriction  indicates  that  it  is  in  the  constitution 
alone  that  the  limitations  of  the  power  to  regulate  com** 

(1)  2  Can.  Sup.  C*  R.  at  p.  121. 
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^^^     merce  will  be  feitnd.    After  giving  this  power  to  the 

Thh      Federal  parliameHt  by  paragraph  2,  section  91,  the 

^"""'^    statute  gives  to  the  proyinces  legislative  control  over 

The  Qmreir  property,  civil  rights,  and  matters  of  a  merely  local 

IV8»  Cos.  ^  sj  if 

9.       and  private  nature.    This  special  power,  exclusively 
PABfloNs.  aggigned  to  the  provinces^  cannot  by  the  terms  of  the 

OT'MiMw  y  ij  <t 

1218.  Co.    constitution  itself  be  considered  as  coming  under  the 
90       power  of  regulating  commerce.    The  regulaticm  of  trade 

JOHNSTOX.  *^ 

and  commerce  must  necessarily  mean  something  else 

Fimrmcr,J.y^j^  legislation  on  property  and  civil  rights,  subjects 
which  belong  exclusively  to  the  local  legislature.  In 
exercising  its  power,  the  Federal  parliament,  no  doubt, 
has  the  right  to  incidentally  entertain  these  matters 
-which  are  under  the  jurisdiction  of  the  provinces,  but 
this  i>ower  cannot  extend  any  further  than  to  what  is 
just  and  reasonable  and  necessary  in  order  to  I^slate 
for  commercial  purpo0es  only.  The  Federal  parliament 
could  not,  tber^orei  under  the  pretence  of  legislating 
on  commerce,  entirely  control  a  sut^ect  matter  which 
comes  under  the  Jurisdiction  of  the  provinces.  Any 
legislation  having  reference  to  the  regulation  of  com- 
merce must  be  complete^  but  it  need  not  necessarily 
destroy  the  jurisdiction  of  the  provinces  over  that  pant 
of  the  subject  matter  which  is  not  affected  by  such 
legislation. 

If  this  was  not  the  case,  whenever  the  federal  power, 
in  exercise  of  its  authority  over  commerce,  should  legis** 
late  m  such  a  manner  as  to  indirectly  affect  property 
and  civil  ri§^,  it  would  follow  that  all  l^^islsftioft  over 
the  subject  matter  would  belong  exclusJrdy  to  iha 
Federal  parliament,  and  the  legislative  power  of  the 
provinces  over  the  same  matter  would  cease  to 
exist.  The  deeision  of  the  Privy  Oouacil,  in  iher 
case  of  VUnkm  St,  Jacqwu  v.  BeKiU  (1^  haa  exma* 
okked    lu   principle   whdch,  appUe&    to    tUa    oase^ 

ax  L.  B.  6  V.  a  ae. 
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enables  us  to  reconcile  the  exercise  of  their  respective      ^^^ 
powers  by  the    Federal    parliament    and  provincial      The 
legislatures.     If   this  construction  is  not  the  proper  ^"^^*' 
one,  what  would  be  the  consequence  of  legislation  on  The  Quehn 
the  subject  of  marriage  ?    The  Federal  Grovemment  has     '  «. 
jurisdiction  over  marriage  and  divorce ;  the  jurisdiction   ^^*^^«- 
of  the  proviuces  is  limited  to  the  solemnization  of  mar-    jj^g,  co. 
riage,  which  means  the  formalities  required  previous  to        f  *    ^ 
marriage.    Now  the  general  expression,  "  marriage  and      — ^ 
divorce,"  literally  interpreted,  is  susceptible  of  a  very      "^^^'^^  ' 
extensive  meaning.    Could  the  Federal  parliament,  in 
such  a  case,  on  the  ground  that  the  legislation  over 
marriage  is  assigned  to  it,  extend  its  jurisdiction  so  as 
to  regulate  the  civil  conditions  of  the  contract,  such  as 
dower,  community  of  goods,  and  thus  exclude  the  juris- 
diction of  the  provinces  over  that  portion  of  the  civil 
law  ?  On  the  contrary,  is  it  not  evident  that  the  Federal 
parliament  should  confine  its  legislation  strictly  to  the 
conditions  which  have  reference  to  the  capacity  or  in- 
capacity of  contracting  marriage,  and  to  reasons  for 
prohibition,  and  to  other  conditions  relating  to  the 
charaoter  of  that  contract,    without  interfering  with 
the  civil  rights  appertaining  thereto.     This  general 
expression,  in  paragraph  26,  section  91,  "  Marriage  and 
Divorce,"  gives  us  another  example  of  the  use  made  in 
the  Constitutional  Act  of  expressions,  which  must  have 
a  limited  meaning  by  the  other  provisions  of  the  same 
Act.    Cannot  the  same  process  of  reasoning  apply  in 
construing  the  power  of  regulating  trade  and  com- 
jnerce? 

In  Older  to  reconcile  the  exercise  of  these  jpowers,  I 
have  ftrrived  at  the  conclusion,  in  a  case  such  as  the  one 
now  (Under  consideration,  that  the  provincial  jurisdic- 
tion ifi  o^ly  limited  by  the  exercise  by  the  Federal  par* 
l^,l^aff^t  pf  its  power,  in  so  far  as  the  latter  is  competent 
to  exercise  4t,  andihat  the  province  can  stiU  exercise 

18 
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1880      its  power  over  that  portion  of  the  subject-matter  over 
The      which  it   has  jurisdiction,   provided    the   provincial 
^'and^*'   legislation  does  not  directly  conflict  with  the  federal 
The  Queen  legislation.     This  interpretation  seems  to  be  supported 
V.        by  the  following  authority  :  "  A  grant  of  power  to  regu- 
Parsons.   jgjg  necessarily  excludes  the  a<tion  of  all  others  who 
Ins.  Co.    would    perform    the    same    oi^eration    on    the    same 
J    ^*     ^   thing"  (1).     The  question,  therefore,  is,  is  there  any 
»—--      federal  legislation  on  the  same   subject,  same  operation 
ourmer,  .^^  ^^^  ^^^^^  fJnng  ?    It  is  quite  true  that  the  parlia- 
ment of  Canada  has  passed  several  statutes  relating  to 
insurance  companies,  prior  and  subsequent  to  the  law 
now  under  consideration.     Without  wishing  to  enter 
into  a  minute  examination  of  this  legislation,  upon 
w^hich  I  am  not  at  i)resent  called  upon  to  decide,  I  will, 
however,  refer  to  some  of  its  principal  provisions,  in 
order  to  show  that  there  is  no  conflict  between  the  fed- 
eral laws  and  the  statute  passed  by  the  legislature  of 
Ontario,    The  statute  40  Vic,  ch.  42,  which  amends, 
consolidates  and  repeals  the  previous  legislation  (the 
first  Act  being  31  Vic,  ch.  48)  passed  by  the  Federal 
parliament,  in  reference  to  the  subject-matter  of  insur- 
ance, enacts  several  provisions,  the  object  of  which  is 
clearly  to  protect  the  public  against  any  loss  which 
might  result  from  companies  being  irresponsible.    The 
companies  to  which  this  legislation  applies  are  first 
obliged  to  take  out  a  license,  without  which  they  can- 
not transact  any  business ;   they  must  afterwards  de- 
posit in  the  hands  of  the  Minister  of  Finance  the  sum 
of  $100,000  as  security  for  the  holders  of  their  policies 
of  insurance.    They  must  also  file  in  the  Department  of 
Finance,  and  also  in  the  offices  of  the  Superior  Courts 
having  jurisdiction  where  they  transact  business,  a 
copy  of  their  charter  of  incorporation,   as  well  as  a 
iwwer  of  attorney,  in  the  form  prescribed  on  the  part 

(1)  Story  Stat.  &  Const  Law,  1st  Vol.  s.  1,037. 
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of  the  company,  to  its  principal  manager,  with  a  de-  ^880 

claration  that  the  service  of  any  writ  or  proceeding  Thb 

against  the  company  can  be  made  at   the  office  of  snch  ^^^j^^' 
agent  or  manager.    They  must  as  well  famish  com- The  Queen 

plete  and  detailed  statistics  of  their  business,  and  notify  '  9. 

any  change  with  respect  to  their  head  office,  give  notice  ^^^*^^*- 

that  they  have  obtained  a  license,  and  also  notify  when  ins^Co.^ 

they   cease  to    do    business.    Special  provisions  are  ^    *'• 

.      ,      Johnston*. 

enacted,  with  a  view  of  winding  up  such  companies  in      

case  of  their  insolvency.    Lastly,  they  are  subject  to  the  ' 

inspection  and  supervision  of  an  inspector,  who  is  given 
sufficient  authority  for  the  carrying  out  of  the  provi- 
sions of  the  Act. 

These  provisions  it  is  clear,  have  nothing  whatever 
to  do  with  respect  to  the  contract  of  insurance,  but  are 
only  for  the  purpose  of  subjecting  the  insurer  in  the  exer- 
cise of  his  trade  as  such,  to  certain  regulations  establish* 
edfor  the  protection  of  the  public.  This  legislation  does 
not  impose  any  conditions  which  necessarily  form  part 
of  the  contract. 

TVe  find,  therefore,  that  the  federal  legislation  does 
not  in  anywise  afiect  the  nature  of  the  contract  of  in- 
surance, nor  the  conditions  forming  part  of  such  con- 
tract, and  that  the  legislation  of  Ontario,  now  under 
consideration,  deals  exclusively  with  that  subject, — 
both  legislations  deriving  their  respective  powers  from 
different  sources,  the  first  from  the  power  of  regulating 
trade  and  commerce,  and  the  other  from  their  power  of 
legislating  over  civil  rights  and  property.  Why,  if  the 
provisions  of  these  laws  are  neither  conflicting  nor  an- 
tagonistic to  one  another,  can  we  not  hold  that  both  are 
constitutional  ?  I  must  confess  that  I  see  between 
them  no  conflict,  and  I  see  no  obstacle  to  their  being 
carried  into  operation.  This  view  of  the  case  is  sup- 
ported by  the  following  authority  (1)  : 

(1)  Fomeroy  on  Constitutional  LftWj  218 
18} 
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1880  Soj  if  a  State,  in  passing  laws  on  subjects  acknowledged  to  be  within 

'XT^       its  control,  and  with  a  view  to  those  subjects,  shall  adopt  a  measure 

CiTJZSNs'    of  the  same  chai*acter,  with  one  which  Congress  may  adopt,  it  does 

AND        not  derive  its  authority  from  the  particular  power  which  lias  been 

Iv  H?***  granted,  but  from  the  other  which  remains  with  the  State,  and  may 

©,         be  executed  by  the  same  means.  All  experience  shows  that  the  same 

PiJtaoxfl.    measures,  or  measures  scarcely  distinguisliable  from  each  other,  may 

Wbstbrw   flow  fi-om  distinct  jwwers  j  but  this  does  not  prove  tliat  the  powers 

themselves  ai'c  identical.   Although  the  means  used  in  their  execution 

JoHMjiTON.  uiay  sometimes  approach  each  other  so  nearly  as  to  be  confounded, 

^         tliere  are  other  situations  in  which  they  are  sufficiently  distinct  to 

'   *  establish  their  individuality. 

Although  it  is  i>os8ible  to  thus  reconcile  these 
legislations,  is  it  not  evident,  however,  that  the  Act 
passed  by  the  legislature  of  Ontario,  relating  exclu- 
sively to  the  proof  to  be  made  in  case  of  loss,  and 
to  the  nature  of  the  conditions  of  contracts  of  in- 
surance effected  in  the  province  of  Ontario,  is  intra 
vires  ?  for  the  issuing  of  a  policy  of  insurance  is  not 
necessarily  a  commercial  transaction ;  it  is  certainly  not 
one  on  the  part  of  the  assured,  although,  by  the  Civil 
Code  of  the  province  of  Quebec,  it  is  a  commercial 
transaction  on  the  part  of  the  assurer.  Pardessus, 
Droit  Commercial,  says : 

Elles  (les  conventions  d'assurance)  ne  bont  i>as  par  lour  nature 
deg  actes  de  commerce  de  la  part  dc  ceux  qui  se  font  assui^er.  Mais 
conmie  presque  toiyours  de  la  part  de  ccux  qui  assurent,  ellos  sont 
de  veritables  speculations,  c^cst  sous  ce  point  de  vue  que  nous  les 
consid^rons  comme  actes  de  commerce  et  quo  nous  avons  cru  devou* 
en  faire  connaitre  les  principos. 

It  is  the  same  in  England ;  insurance  is  a  commercial 
transaction,  although  the  contract  of  insurance  itself 
formB  part  of  the  civil  law.  In  our  constitutional  Act 
I  cannot  find  anywhere  that  commercial  law  is  under 
the  jurisdiction  of  the  Dominion ;  it  seems  to  me,  on 
the  contrary,  that  the  Act,  by  assigning  specifically  to  the 
Dominion  legislative  control  over  a  part  of  the  comm.er- 
cial  law,  such  as  any  law  on  navigatiouj  banking,  bills 
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of  exchange,  promissory  notes  and  insolvency,  has  left      ^^ 


the  residue  to  the  iurisdiction  of  the  several  provincses      Thb 
as  coming  under  the  head  "civil  law."    In  this  view      ^nd 
of  the  case,  the  Act  now  under  consideration  would  "^  ^n^ 
derive  its  authority  from  the  power  of  the  provinces  to        v. 
legislate  on  civil  rights.    It  is  on  this  principle  that 
the  case  of  Paul  v.   Virginia  (1)  was  decided.    A  law    lv».  Co. 
passed  by  the  State  of  Virginia  enacted  that  insurance  johnstow. 
companies,  not  having  been  incorporated  under  the  laws      — 7- 

of  the  state,  could  not  transact  any  business  within  the     ' 

limits  of  the  state  without  previously  taking  out  a 
Kcense  and  depositing  a  certain  sum  as  security  for  the 
rights  of  the  assured.  The  plaintiff  contended  that  the 
law  was  unconstitutional,  because  it  was  contrary  to 
the  power  of  Congress  to  regulate  trade  and  commerce. 
Mr.  Justice  Field,  who  delivered  the  judgment  of  the 
court,  makes  use  of  the  following  language : — 

Issuing  a  policy  of  insurance  is  not  a  transaction  of  commerce. 
The  policies  are  simply  contracts  of  indemnity  against  loss  by  fire, 
entered  into  between  the  corporation  and  the  assured  for  a  consider* 
ation  paid  by  the  latter. 

According  to  this  decision,  the  legislature  of  Ontario 
had  power  to  pass  the  law  in  question  as  being  a  part 
of  civil  law. 

But  there  is  also  another  argument  which  I  consider 
conclusive ;  it  is,  as  will  be  seen  hereafter,  the  recogni- 
tion by  the  Federal  parliament  of  the  right  of  the  local 
legislatures  to  legislate  on  this  subject.  Although,  by 
paragraph  11  of  section  92,  power  is  given  to  the  pro- 
vinces to  incorporate  companies  for  provincial  objects^  it 
has,  however,  been  contended  that  these  words  are  not 
sufficient  to  comprise  the  power  to  incorporate  insur- 
ance companies.  It  seems  to  me,  however,  that  the 
terms  are  sufficiently  comprehensive  to  include  insur- 
ance companies.    If  it  is  objected  that  the  object  of  au 

(1)  8  Wallace  168. 
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1880      insurance  company  is  not  provincial  in  the  sense  that 


The  its  object  has  not  an  interest  for  the  whole  province, 

AND^^  that  is  to  say,  a  public  interest,  I  answer  by  saying  that 

The  Qukbx  the  object  is  to  transact  business  throughout  the  pro- 

I,.    '  yince.    This  must  be  the  interpretation  to  be  given  to 

Fabsons.  tj^ggg  ^ords,  if  they  are  to  have  any  signification  what- 

Iks.  Co.  ever.    They  certainly  would  have  no  meaning  whatever, 

^'  if  they  were  interpreted  as  giving  the  power  only  of 

vOeQvSTOIc.  •  ■  •  1  •        •    1 

incorporating  companies  having  a  public  provincial 

Foumier,  .  jj^tgyggj-     gnch  an  interpretation  would  be  equivalent 

to  saying  that  the  Government  could  delegate  its  func- 
tions to  corporations,  and  have  them  exercised  by  them, 
and  that  they  have  no  power  to  incorporate  companies 
for  the  purpose  of  commerce,  industry,  trade,  &c.,  &c. 
They  certainly  have,  in  my  opinion,  that  power,  pro- 
vided the  companies  thus  incorporated  limit  their  oper- 
ations within  the  limits  of  such  province.  If  they  desire 
to  go  outside  of  the  province,  they  come  under  the  pro- 
visions of  the  federal  law,  to  which  they  must  conform, 
and  which  contains  special  provisions  for  such  event. 
This  power  of  incorporating  companies,  exercised 
by  the  legislature  of  Ontario,  has  been  recognized  by 
federal  legislation,  as  belonging  to  provincial  legisla- 
tures.    Sec.  28  of  40  Vic,  c.  42,  enacts : — 

This  Act  shall  not  ai)ply  to  any  company  within  the  exclusive 
control  of  any  one  of  the  provinces  of  Canada^  unless  such  company 
BO  desires,  and  it  shah  be  lawful  for  any  such  company  to  avail  itself 
of  the  provisions  of  this  Act,  and  if  it  do  so  avail  itself,  sucn  company 
shall  have  the  power  of  transacting  its  business  of  insurance  through- 
out Canada, 

The  first  section  of  this  Act  makes  the  laws  respect- 
ing insolvency  applicable  to  insurance  companies  incor- 
porated by  the  parliament  of  Canada,  as  well  as  to  those 
incorporated  prior  to  and  after  Confederation,  by  the 
legislature  of  any  province  now  constituting  Canada. 
We  also  find  in  the  80th  section  of  the  same  Act  another 
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recognition  of  the  power  of  the  provinces  to  legislate  on      1^0 
the  subject  of  insurance.    Doubts  haying  been  raised  as      Thb 
to  the  validity  of  a  certain  Ontario  statute  relating  to   ^"'"^*' 
mutual  insurance  companies,  this  section  of  the  Federal  Thb  Qubbx 
Act  declares  that  only  such  provisions  as  are  within     ^\  ^^' 
the  jurisdiction  of  the  Federal  parliament  are  repealed.   I*arsoxs. 
In  this  section  there  is  not  only  the  formal  recognition  Y^storn 
of  this  power  in  the  province,  but  there  is  also  this        v. 
important    declaration,    that    the    Act    repeals    only    ^°^^^^' 
that   part    of  its   provisions   involving  a  conflict  ofRi^chie,C.J. 
power.     It  is  a  formal  admission   that  this  subject-  "^ 

matter,  when  treated  in  its  commercial  aspect,  is 
within  the  control  of  the  Federal  parliament,  whilst, 
when  regarded  as  relating  to  civil  rights,  such 
as  involve  the  form  and  nature  of  the  conditions  of 
insurance,  it  remains  under  the  control  of  the  provin- 
cial legislature.  This  also  confirms  the  opinion  above 
stated,  as  to  the  restrictions  which  the  Federal  and 
provincial  governments  must  impose  upon  themselves 
in  the  exercise  of  their  respective  powers,  in  order  to 
keep  within  the  limits  of  their  jurisdiction.  It  is  true 
that  the  exercise  of  a  power  would  not  be  a  sufficient 
reason,  in  many  cases,  for  declaring  that  it  legally  exists, 
but  in  a  case  such  as  the  one  now  under  consideration, 
where  there  are  cogent  reasons  for  exercising  this 
power  in  a  limited  manner,  as  it  has  been  by  40  Vic,  ch. 
42,  recognizing  the  power  of  the  provinces,  which 
seems  equally  well  founded,  we  may  fairly  presume 
that  the  accord  of  both  legislatures  to  keep  themselves 
within  the  limit  of  their  respective  powers,  was  for  the 
purpose  of  exercising  such  powers  as  properly  belonged 
to  them  respectively.  The  most  important  public  de- 
partments, such  as  the  Department  of  Justice,  and  the 
Department  of  Finance,  have  for  some  years  past 
adopted  this  view  of  the  law,  by  seeing  that  the  re- 
quirements of   the  several  federal  laws    relating  to 
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1880      insurance  were  strictly  complied  with.    Stick  an  in- 

Thb      terpretation  could  not  prevail,  no  doubt,  against    a 

Citizens*  jij^i^ial  decision,  but,  in  the  absence  of  the  latter,  the 

Tbs  QuBEN  interpretation  given  by  the  departments  must  have 

^\  ^^   great  weight.     Stori/  thus  speaks  of  the  value  of  the 

Parsons,    game  (1) : 

Western 

Ins.  Co.        And,  after  all,  the  most  unexceptional  source  of  collateral  inter- 
im pretation  is  from  the  practical  exposition  of  the  Government  itself, 
JOHNSTON.  ^^^  j^  various  departments,  upon  particular  questions  discussed 
Foumier  J.&^^  settled  upon  their  own  single  merits.    Tliese  approach  the 
— -       nearest  in  their  own  natiure  to  judicial  exposition,  and  have  the 
same  general  recommendation  that  belongs  to  the  latter. 

This  departmental  interpretation  has  been  acted 
upon  for  several  years ;  the  license  fees  have  been 
collected,  statistics  have  been  farnished  without  any 
contention  on  the  part  of  the  provinces,  and  the  power 
exercised  in  virtue  of  the  law  of  Ontario  was  not  con- 
tested by  the  Federal  Government,  who  had  the 
authority  to  disallow  the  Act  had  they  considered  it 
ultra  vires.  When  both  Gk)yemments  are  in  accord, 
and  in  order  to  dispel  any  doubts  specially  legislate, 
would  it  not  be  unwise  to  substitute  another  interpre- 
tation than  theirs  ?  If  there  is  any  doubt  on  the  matter, 
it  seems  to  me  to  have  been  settled  by  legislative  inter- 
pretation, and  all  the  tribunals  have  to  do  is  to  conform 
themselves  thereto.  Thus,  besides  the  reasons  I  have 
given  above  in  favor  of  the  law  of  Ontario^  there  is  also 
in  its  favor  administrative  interpretation  and  legislative 
interpretation.  If  I  do  not  add  judicial  exposition  of 
the  Ontario  Courts,  it  is  because  their  decisions  are  being 
appealed  from  ;  but  it  is,  nevertheless,  of  the  greatest 
weight,  as  it  has  been  the  unanimous  opinion  of  all  the 
judges  who  have  been  called  upon  to  pronounce  ui>on 
this  question.  In  addition  to  this  we  have  this 
decision  supported  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Paul  v.  Virginia.    Besides  the 

(1)  iS/oty— Constitution  of  the  United  States,  Vol.  L,  No.  408. 
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qtiestion  raised  as  io  the  constitntionalitf  of  the  Act,      *®^ 
the  company  (appellant)  contends  that,  because  it  has      Tbtb 
been  incorporated  by  the  parliament  of  Great  Britain^     *^^^*' 
it  is  not  subject  to  the  provisions  of  the  Act  now  under  Thb  Qcesy 
consideration.     Whatever  may  be  the  origin  of  the       ^, 
corporation,  whether  they  owe  their  existence  to  the  P***""- 
parliament  of  the  Dominion  or  to  the  provincial  legis-    i^q^ 
latures,  or  to  a  foreign  i)ower,  they  are  nevertheless  in        ^' 

the  one  case  as  the  other,  subject,  in  order  to  exercise      

their  franchise,  to  the  conditions  which  may  be  im-  ^^"^^^  *'• 
I>osed  upon  them  by  the  laws  of  the  country  where 
they  desire  to  exercise  such  franchise.  These  corpora- 
tions are  in  reality  only  commercial  associations,  which 
only  differ  from  ordinary  commercial  partnerships  as  to 
the  limited  liability  of  the  members  thereof.  The  federal 
statute  which  I  have  cited,  by  the  first  section,  treats 
them  as  ordinary  associations  of  individuals  transacting 
insurance  business.  These  corporations  cannot,  any 
more  than  other  associations,  set  themselves  above  the 
law,  to  which  they  are  obliged  to  conform.  Our  large 
commercial  houses,  which  have  branch  houses  in  the 
different  provinces  of  the  Dominion  as  well  as  in  foreign 
countries,  have  never  for  a  moment  pretended  that  they 
could  set  themselves  above  the  laws  of  the  provinces  or 
countries  in  which  they  carry  on  business,  and  claim 
that  they  should  be  subject  only  to  the  laws  in 
force  at  their  principal  place  of  business.  Whatever 
may  be  the  inconvenience,  are  they  not  obliged  in  all 
their  contracts  to  conform  themselves  to  the  laws  of  the 
country  where  they  carry  on  business  ?  It  would,  no 
doubt,  be  much  simpler  and  more  advantageous  for 
insurance  companies,  to  have  the  power  of  determining 
themselves  their  conditions  and  to  impose  them  in  all 
countries  where  they  would  open  offices.  Would  this 
not  be  putting  them  above  the  law  ?  Far  from  recog- 
nizing  that  they   have    such    privileges,    numerous 
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1S80      authorities  and  judicial  decisions  agree  to  the  contrary. 

The      This  point  has   already  been  decided  in  the  case   of 

CiTizKxs    Paul  V.  Vir<rinia,  alreadv  cited,  in  which   Mr.  Justice 

The  Qcbev  Field  says : 
Ixs.  Coi. 

u.  A   iv<-o:.'niiion  of  it-,  c-xi-t'-nrf  ^r.:] ►oration)  «-vi-ii  l»y  the  otli^r 

Parsoxs.    Stat»"».  aii'l  tht*  ♦'ni'nn'»'in»'nt  of  it-  c^-iitnun-  inn  h*  llit-ivin,  <l»»p»Mi«l 

"Westekjt    m-,.atlv  on   tli«'   f'omitv  of  ilio-*^  Stat  —  ,    a    romitv   wlii*]!   i**  nev«'r 

*      (-xtt'i.'U'l  wlir-n  tli»*  f'xi-t»-ii«M'  of  iIm-  lori^oration  or  tho    f*x«^roi<p  of 

JouxsTOX.   it*  i>ou«*r  i''  j»i>iii«liii:il  to  th«-ir  int*  iil  or  r»'i»UL'n:ini  to  tlM*irint»'rt-'Jt. 

•^—        Tlitv  iiiav  ♦•x<lu<lo  tlii*   foi>'ii.Mi  v«»ri  Miration.  tli»*v  iiiav  i  est  riot   it** 

""^'®'''      }»ii-ine*«i  to  i»arti<-iilar  looalitif^.  or  tli»  y  may  »''xa«t   M'curity  for  the 

peifonnance  of  it**  contra<*ts  with   tlit-ir  ciii/»Mi<.  a*}   in    tli^'ir  JMilg- 

Dient  will  l;M^>t  j»romot»'  the  nii*»Hc  int^r»»-t. 

It  is  hardly  necessary  to  cite  authorities  on  this 
point,  as  it  is  only  the  application  of  the  elementary 
rule  ''locus  regil  actum.''  I  will  cite,  however,  the 
following",  as  it  contains  the  opinion  of  the  author  of 
the  *'  Traite  du  droit  de  la  nature  et  des  gens"  : 

I»rsque  la  j)oli<'e  e^t  a»»i»licahh'  a  des  navires  ann'><  ot  e<][iiij»es  en 
Francp  qiioi«|ue  etran^ers  les  cli-ii>o-ition  de  la  loi  fran^ai^^e  doivent 
etre  suivies.  La  cour  de  Cits^ation  a  eu  occasion  d'examiner  cette 
question  et  I'a  nc'Vihie  dans  ce  ^ens.  Merlin  <[\u  rajij>orte  cet  arret 
Tapprouve. 

"Sur  cette  question,**  dl*«ait  Mr.  Daniels,  organe  du  ministere 
public,  "rien  n'est  plus  constant  que  le  prineipe  invo<:iue  i)ar  les 
demandeiu^  et  developpe  par  Pu ffendorf :  Quiconque  passe  tin 
contrat  dans  les  terres  d'un  souverain,  se  soiunet  au  loi  du  pays  et 
devient  en  quelque manicre, sujet  passager  de  cet  etat  (I)." 

The  company  (appellant)  also  contends  that  their  con- 
ditions being  in  substance  similar  to  the  statutory 
conditions,  they  may  avail  themselves  of  the  statutory 
conditions,  and  yet  not  comply  with  the  requirements 
imposed  by  the  statute ;  that  is  to  say,  in  my  opinion, 
btk^ause  ihey  have  evaded  the  law,  they  should  have 
the  same  right  as  though  they  had  complied  with  it. 
It  seems  to  me  clear  that  when  a  company  does  not  have 
the  statutory  conditions  printed,  as  prescribed  by  sec. 
4,  the  third  section  provides  that  they  may  form  part 

(1)  Alauzet,  Vol.  1,  Xo.  194,  p.  361. 
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of  the  policy    "as  against  the  insurers,"  leaving    it      ^880 
optional  to  the  insured  to  take  advantage  of  them  or      thb 
not,  the  insurance  then  being  subject  to  such  conditions .  Citizens' 
as   result    from    the  law  bearing  on  the    subject   ofTiiBQuKEM 
contract  of  insurance.     I  do  not  presume  here  to  dis-     *  '^^ 
cuss  this  point,  as  it  has  been  so  often  before  the]Courts   Parsons. 
of  Ontario,  and  as  the  large  majority  of  the  judges  have  ^^''^^ 
given  their  opinion  in  favor  of  this  construction  of  the        v. 
Act.     It  is  sufficient  for  me  to  say  that  I  entirely  con-    ^^'^ 
cur  w^ith  the  opinion  expressed  by  the  learned  C.  J.  Poumier,  J. 
Moss  on  this  point,  in  the  cases  now  before  us. 

For  these  reasons  I  am  of  opinion  that  these  appeals 
should  be  dismissed  with  costs. 

Henry,  J. : — 

Several  important  questions  were  raised  and  argued 
in  this  case,  not  the  least  of  which  was  that  as  to  the 
constitutionality  of  the  Act  of  Ontario,  which  provides 
for  conditions  in  policies  for  fire  insurance  such  as  that 
which  is  now  contested  by  the  appellants.  I  have 
considered  that  subject,  and  have  arrived  at  the  con- 
clusion that  the  Act  is  intra  vires.  It  is  contended 
that,  inasmuch  "  as  the  regulation  of  trade  and  com- 
merce," by  the  91st  sectioa  of  the  British  North  America 
Act,  is  specifically  given  to  the  i)arliament  of  Canada, 
there  is  no  power  in  a  local  legislature  to  regulate  by 
enactmi^nt  the  rights  of  insurers  and  those  they  insure 
against  loss  or  damage  by  fire.  It  is  also  contended 
that,  if  it  be  not  so,  the  local  Idgislature  might,  by 
the  im^^osition  of  conditions  and  restrictions,  frustrate 
the  object  of  a  company  chartered,  or  incorporated  by, 
or  under,  an  Imperial  Act,  as  is  the  case  with  the 
appellant's  company,  or  by  or  under  an  Act  of  the 
parliament  of  Canada.  The  contention  may  or  may 
not  be  well  founded,  but  local  legislation  has  not  yet 
reiiched  that  point,  and  besides,  the  settlement  either 
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1880     y^sj  cannot,  I  think,  affect  tlie  main  question.    If  ft 

Tn      ever  does,  it  will  be  time  enoagh  to  deal  with  that 

^Sr**  Position  when  it  arises.      If  the  power  io  regolate  the 

Ths  QrsKr  matters  in  question  be  with  the  local  legislature,  it  is 

9/       not  easy  to  find  the  authority  to  question,  control,  or 

PAKfloifB.   limit  the  exercise  of  it. 


iKB.  Co.        ^^  must  construe  the  words  of  sec.  91,  which  I  have 

^-        quoted,  by  the  whole  Act^  and  the  several  important 

-1.  ^ '  objects  in  view,  and  be  governed  by  what  is  intended 

He^  J.  i^y  j^     ipj^^  reflation  of  trade  and  commerce  is  a  vety 

comprehensive,  but,  at  the  same  time,  a  very  indefi- 
nite and  vague  term,  and,  if  construed  in  its  compre* 
hensive  meaning,  would  include  a  great  variety  of 
subjects  which  we  find  specifically  added  in  the  list  of 
subjects  given  to  the  parliament  of  Canada^  such,  for 
example,  as  ''  beacons,  buoys,  lighthouses,"  ''  navigation 
and  shipping,"  **  Qoarantine  and  establishment  of 
marine  hospitals,"  *' Currency  and  coinage,"  '*  Banking, 
incorporation  of  banks,  and  the  issue  of  paper  money,'* 
''  Bills  of  exchange  and  promissory  notes,"  '*  Interest," 
"Legal  tender,"  "Bankruptcy  and  insolvency,"  and 
others.  From  this  it  may  be  fairly  assumed  the 
term  was  used  in  some  generic,  but,  at  the 
same  time,  qualified  sense,  and  not  intended  to 
apply  to  the  regulation  of  trade  and  commerce  in  regard 
to  all  subjects  that  may  be  found  to  contribute  to  the 
one  or  the  other.  The  operations  of  manufacturers,  the 
hiring  of  their  operatives,  the  providing  and  erecticm 
of  machinery,  procuring  the  raw  materials  used  by 
them,  with  the  necessary  contracts  and  agreements  and 
exi>enditure  of  labor  employed,  and  the  interests  of  all 
IMirties  engaged,  from  the  owner  of  the  soil  through  all 
the  train  of  i>ersons  engaged  in  producing  and  supply- 
ing  lumber,  iron  or  other  materials  for  manufacturing 
purposes,  may  all  be  said  to  bo  intimately  connected 
with  trade  and  commeree,  and  be  included  in  the  gen* 
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erai  term  used,  aud  if  they  wexe  not  shown  by  the      ^^^ 
whole  Act  and  its  ohjfdcis  to  be  excepted,  we  might  pos-      Thb 
sibly  conclude  them  to  have  been  intentional!  y  includ-  ^^J^' 
ed.    The  matteiss  jnst  jelerxed  to  all  tend  to  contribute  Thb  Qvsbv 
to  imd  create  trade  and  commerce  ;  but  a  Fire  Insur-       «. 
ance  Company  may  operate,  as  they  do  in  some  cases,   ^^^^^^ 
only  in  respect  of  agricultural  buUdings,  which  but  ^^ 
very  remotely  have  any  effect  on  the  trade  and  com-        «^- 

merce  of  the  couaitry.    If  organized  for  local  operation,      

we  find,  by  number  eleven  of  the  list  of  anbjects  given  ^^^  •^' 
to  the  local  legislatures,  the  charters  are  to  be  granted 
bylhem.  "  The  incorporation  of  companies  with  pro- 
vincial objects ''  are  the  words  used.  But  apart  from 
these  considerations,  "  Property  and  civil  rights  in  the 
province  "  beii\g  within  the  power  of  the  local  legis- 
latures, we  must  determine  the  extent  to  which,  if  any, 
i;he  pow^r  to  deal  with  them  is  .necessarily  restrained, 
and  what  limitatioju  qf  them  the  British  parliament  in- 
tended to  provide  in  xeference  to  the  exercise  of  it,  by 
giving  to  parliament  '*  The  regulation  of  trade  and  com- 
merce." 

As  I  have  before  «aid,  we  must  construe  the  whole 
Aet  together,  and  so  as  to  give  effect,  if  possible,  to 
every  -patt  of  it,  and  reconcile  and  ascertain  what  seem* 
ing  contradictions  the  British  Act  contains. 
I  From  the  pecular  distribution  of  the  legislative  powers, 
and  the  mode  adopted,  it  was  a  difficult  undertaking  to 
legislate  so  as  to  prevent  difficulties  arising,  but  they 
are  to  be  j>roperly  resolved  only  by  keeping  prominent- 
ly in  view  the  leading  objects  intended  to-be  provided 
for.  Looking  only  at  number  26  in  the  list  contained 
in  section  ,91,  and  finding  the  words  ^'  Marriage  and 
DivprcQ,"  W^  wonld  at  once  conclude  that  those  words 
inoln^d  eve^thing  withrespect  to  those  subjects ;  but 
in  number  J2  pjf  action  92  we  find  "  The  solemnization 
pf  J{aniftg^  i^  t)ie  pJ^vinpe  "  is  ej:prosQly  ipxm  to  the 
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JS^^  local  legislatures.     No  doubt  cau  be  entertained  that, 

The  considering  bolh  provisions,  notwithstanding  any  other 

CiTizL»:  pYovision  of  the  Act,  the  intention  was  to  jrive  the 

The  Qcekv  power  to  regulate  th<*  solemnization  of  marriage  to  the 

x».^  o%  j^^^i  j^^gjj^iatures.  I  admit  that  the  two  cases  are  not 

Pars^jxs.  exactly  alike,  but  still  it  shows  no  one  part  of  the  Act 

We^ttrn  j5iioui(j  be  alone  looked  tit. 

Iss.  Co. 

p.  The  incori)oration  of  lir*  insurance  companies  with 

' '  ^  '' '  provincial  obje<ts  being  given  to  the  local  legislatures, 
ll.nry,  J.  they  Can,  as  to  them,  prescribe  conditions  and  terms 
for  the  conduct  of  the,  business,  and  regulate  the  rights 
of  the  companies  and  those  dealing  with  them.  With 
the  power  to  deal  with  the  whole  subject  of  property, 
real  and  i>ersonal,  and  civil  rights,  and  the  right  to 
prescribe  and  regulate  as  just  stated,  in  respect  of  the 
incorporation  of  companies  with  provincial  objects,  it 
would  be  unreasonable  to  conclude  they  were  intended 
to  have  no  power  to  apply  the  same,  or  similar  condi- 
tions, to  the  dealings  of  other  companies  chartered  out- 
side. It  w^ould  be,  I  think,  improi)er  to  conclude  that 
the  Imperial  Parliament,  in  the  use  of  the  words  "  the 
regulation  of  trade  and  commerce,"  in  the  peculiar  con- 
nection in  which  we  find  them,  could  have  intended 
them  to  apply,  not  only  to  the  regulation  of  trade  and 
commerce,  as  generally  understood,  but  to  all  trading 
and  commercial  contracts,  so  as  to  limit  the  operation  of 
the  provision  giving  specifically  the  subject  of  property 
and  civil  rights  to  the  local  legislatures. 

If  once  decided  that  contracts  for  fire  insurance  are 
necessarily  beyond  the  powers  of  the  local  legislatures, 
where  can  a  line  be  drawn  to  save  to  them  the  power 
to  legislate  touching  the  wages  and  contracts  connected 
with  manufactories,  mercantile  transactions,  or  others, 
or  in  respect  to  liens  on  personal  estate,  in  the  shape  of 
stocks  of  goods,  or  to  mercantile  shops  or  warehouses. 

The  words  of  a  statute,  unless  the  context  shows 


^^  J 
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otherwise,  or  they  have  a  technical  meaning,  are  to  be      ^^^ 
construed  according  to  their  well  understood  and  aecus-      The 
tomed  meaning.     "  Trade  "  means  the  act  or  business  C'^'^^xs' 
of  exchanging  commodities  by  barter,  or  the  business  of  The  Qijeen 

I\s  Cos. 

buying  and   selling  for  money — commerce — traffic —     '  \^ 
barter  ;   it  means  the  giving  of  one  article  for  another   I^arsons. 
for  money  or  money's  worth.     "  Commerce  "  is  only  Tj^^q^^ 
another  term  for  the  same  thing.     Neither  of  the  terms        ». 

includes  the  rules  of  law  by  which  parties  engaged  in      J ' ' 

trade  or  commerce  are  bound  to  each  other,  but  when  S®^^  J 
their  regulaiion  is  given  to  a  legislative  body,  it  must 
be  assumed  the  intention  was  that  control  in  some 
respects  was  to  be  exercised,  but  to  what  ex- 
tent, we  must  judge  in  this  case  by  taking 
the  whole  Act  into  consideration.  I  have  no 
doubt  that  the  Dominion  parliament  has  power 
to  enact  general  regulations  in  regard  to  trade  and  com- 
merce, but  not  to  interfere  with  the  powers  of  the 
local  legislatures  in  the  matter  of  local  contracts, 
amongst  which  is  properly  included  policies  of  insur- 
ance against  loss  by  fire  on  property  in  the  same 
province. 

"  To  regulate  "  trade  may  remotely  affect  some  of  the 
conditions  and  terms  under  which  articles  are  pro- 
duced, but  not  necessarily  so ;  and  the  regulation  of  it 
may  consist  only  in  rules  governing  the  disposition  or 
sale  of  goods,  or  may  include  conditions  under  which 
goods  are  manufactured,  by  which  they  become  liable 
to  duty.  The  term  or  expression  "  Regulation  of  trade 
and  commerce"  cannot,  under  the  Imperial  Act,  be 
construed  to  extend  to  and  include  contracts  for  the 
erection,  purchase,  or  renting  of  warehouses,  manufac- 
tories, or  shops  used  for  trading  or  commercial  purposes. 

In  some  of  the  cases  I  have  put,  trade  and  commerce 
would  be  regulated.  In  the  others  they  might  be 
affected,  but  only  incidentally,  by  the  laws  regulating 
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t>^      ory  condition  ;  and  the  proof  wa*»  given  as  therein  pro- 

The      vided. 

Citizens        Qj^  ^  careful  examination  of  the  evidence  I  hare 

Tbe  Queen  arrived  at  this  conclusion : — 

sn,^  o^       Although  the  statutory    conditions    could  not  be 

Riiwoxs.   invoked  by  the  appellants,  the  first  of  them — providing 

Tv.'V'o''  ^^^  ^^^  avoiding  of  the  policy  in  case  of  misrepresenta- 

e,        tion  or  omissions  tocommunicate  circumstances  material 

__I_^  '  to  be  known  to  the  company — is  supplied  by  the  law 

IIenr>',  J.  otherwise,  and  is  applicable  to  the  question  of  other 

existing  insurances  not  notified.  The  pleas  alleging  the 

other  insurances  in  the  "  Canada  Farmer's  Insurance 

Company ''  and  the  *'  Canada  Fire  and  Marine  Insurance 

Company  "  are  not  proved,  for  it  is  clearly  shown  that 

the  policies  of  those  two  companies  were  on  goods 

different  from  those  covered  by  the  interim  receipt 

herein. 

Although  in  the  view  I  take  of  the  law,  it  is  not 
necessary  for  me  to  refer  to  the  matter  of  the  gun- 
powder, I  may  say  that  I  agree  with  the  ruling  that 
the  verdict  of  the  jury  should  settle  the  point  as  to  the 
quantity  of  it  It  was  the  only  one  in  regard  to  which 
there  was  conflicting  evidence  and  which  became 
necessary  to  be  found  by  the  jury.  I  think  the  evidence 
abundantly  warranted  that  finding,  and  that  under  it 
the  appellant  is  shown  not  to  have  a  greater  quantity 
than  he  was  justified  in  having  by  the  statutory  con- 
dition relating  thereto,  if  it  were  applicable.  I  am 
of  the  opinion  there  is  nothing  in  any  of  the  other  pleas 
which  requires  special  notice.  I  think  the  respondent 
is  entitled  to  recover  the  amount  claimed,  and  that  the 
judgments  appealed  from  should  be  confirmed  and  the 
appeal  dismissed  with  costs. 

Since  this  judgment  was  prepared  in  December  last, 
I  heard  very  attentively  the  argument  of  other  cases 
on    the   constitutionality   of  two  Acts— one    of    the 


Johnston. 
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Dominion  parliament,  the  other  of  the  Act  under  con-      1880 
sideration  in  this  case;  but  have  heard  nothing  to      xbb 
induce  me  to  change  my  views,  but,  on  the  contrary,  ^"^]J"^*' 
much  to  sustain  them.  Thb  Queen 

Since  judgments  were  delivered  in  the  Queen  v.  the        ^^ 
City  of  Frederic  ton,  I  lighted  upon  a  judgment  of  the   Parsons. 
Privy  Council,  which  sustains  the  views  I  therein  ^^"q^^ 
enunciated  as  well  as  those  in  my  present  judgment.  ». 

In  Ingram  v.  Drinkwater  (1),  it  was  held,  as  by  the 
head  note,  that  although  the  words  of  the  statute —        Homy,  J. 

Wore  large  enough  to  include  a  rent  charge  in  lieu  of  tithes,  they 
would  not  necessarily  do  so  if  it  appeared  from  the  general  wording 
of  the  Act  that  it  was  not  intended  to  apply  to  incorporeal  rights. 

The  doctrine,  as  laid  down  by  the  Court,  is  thas 
stated : — 

It  is  clear  that,  under  the  6th  section  of  the  Act  of  1860,  the  rate 
can  only  be  laid  on  property  legally  liable  to  be  included  in  the 
valuation  under  the  2nd  section,  and  the  only  words  in  that  section, 
or  throughout  the  Act,  which  the  respondent  relies  upon  to  make  the 
amomit  paid  to  the  vicar  rateable,  are  the  words  **  real  estate," 
which,  doubtless,  are  largo  enough  to  comprehend  it,  if  intended  to 
do  so,  but  which  have  not  necessarily  that  effect  unless  so  intended  -, 
and  looking  to  the  collocation  of  those  words  in  the  different  sections, 
as  well  as  to  the  whole  frame  and  general  wordmg  of  the  Act,  theu* 
Lordships  are  of  opinion  that  the  rating  powers  were  not  intended  to 
include  or  apply  to  the  amounts  payable  to  the  appellant,  and 
others  similarly  circumstanced. 

Citizens^  Insurance  Co,  v.  Parsons. 

This  is  an  action  on  a  policy  of  insurance  made  after 
the  passing  of  the  Act  of  the  legislature  of  Ontario,  39 
Vic.y  ch.  24,  and  the  i)olicy  did  not  contain  the  condi- 
tions as  required  by  that  Act. 

The  same  questions  are  raised  here  as  in  the  case  of 
the  Queen  Insurance  Company  v.  Parsons,  decided  this 
term  :  first,  as  to  the  constitutionality  of  the  Act,  and, 
secondly,  as  to  the  consequence  of  a  company  ignoring 
the  Act,  and  inserting  conditions  different  from  those 

(1)  32  L.  T.  N.  S.  746. 
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iSSO      prescribed  by  it.     I  have  given,  in  my  judgment  in  that 

Tbb      esse,  my  views  on  both  snbjectH,  and,  in  aecoidanoe  with 

^' A5D^^    those  views,  I  have  now  only  to  say  that,  in  my  opinion, 

Tbb  Qceex  the  Act  in  question  was  not  ultra  vireSy  and  that,  as  the 

V.        appellants  inserted  conditions  in  the  policy  contrary  to 

Parsoxs.   itg  provisions,  they  cannot  set  them  up  as  any  answer 

In.T'o^  *^  ^^^  resjwndent's  action. 

t!'  The  insertion  of  the  conditions  in  the  manner  and 

"  substance  adopted  being  "virtually  prohibited  by  the 
Ucniy,  J.  statute,  no  effect  can  be  given  to  them  in  favor  of  the 
insurers.  They  cannot  invoke  the  aid  or  benefit  of  the 
statutory  conditions,  because  they  did  not  obey  the 
statute  by  inserting  them.  They  undertook  to  make 
a  contract  in  terms  forbidden  by  the  statute,  and  must 
take  the  consequences  of  a  refusal  of  the  Courts  to  ratify 
their  attempt  to  evade  the  statutory  provisions.  Such 
conditions  being  prohibited,  neither  party  is  bound  by 
them.  Had  it  not  been  so,  the  res]X>ndent  could  have 
bound  himself  by  any  conditions  agreed  xv^n.  But 
the  legislature  having,  for,  I  have  no  doubt,  wise  ob- 
jects,  interx)osed  and  provided  the  only  means  of  escape 
from  the  statutory  conditions,  which  is  by  the  insertion 
of  them  in  full,  and  appending,  in  a  prescribed  manner, 
variations  or  additions,  the  conditions  otherwise  made 
are  void  in  every  resi>ect.  The  legal  course  not  having 
been  pursued,  we  can  substitute  nothing  in  its  stead. 
Such  is  the  result,  so  far  as  I  am  able  to  determine  and 
declare  it.  In  so  declaring  it,  I  must  not  be  understood 
as  declaring  that  the  policy  is  threfore  free  of  all  condi- 
tions, for  the  general  principles  applicable  to  all  con- 
tracts still  remain.  My  decision  and  remarks  are  only 
intended  to  apply  to  peculiar  conditions,  added  to  the 
ordinary  implied  ones,  by  insurance  companies  in  their 
I>olicie8. 

The  appellants  contend  that,  as  their  company  was 
incorporated  by  the  Dominion  parliament,  they  cannot 
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be  reached  or  affected  by  a  local  Act.    That  contention      ^^^ 
has  been  well  answered  in  the  judgments  appealed      Thb 
from.    I^  as  I  have  considered,  the  local  legislature  ^J^^"' 
had  the  right  to  regulate  fire  insurance  contracts,  in  Thb  Quebn 
common  with  others,  it  matters  little  where  the  mere       |^. 
cori)orate  existence  is  created.     By  the  comity  of  nations  P^^sohs. 
and  countries,  companies  chartered  in  one  country  are    j^^ 
acknowledged  in  others,  but,  at  the  same  time,  foreign  ,    «• 
companies  must  carry  on  their  affairs  and  business,  and      ^^^ 
be  guided  and  governed  by  the  local  laws  of  all  conn*  Hen^  J. 
tries  in  which  such  affairs  and  business  ai^  carried  on. 

The  issues  tendered  by  the  only  pleas  brought  to  our 
notice  become,  for  the  reasons  given,  immaterial,  and 
are  therefore  no  answer  to  the  action  of  the  respondent. 
Those  pleas  are  founded,  according  to  my  views,  on 
illegal  conditions  in  the  policy,  and  the  breach  of  them 
cannot,  therefore,  be  alleged  as  a  ground  of  defence. 

I  think  the  api>eal  should  be  dismissed,  and  the 
previous  judgments  affirmed,  with  costs. 

Tasoherkatj,  J. : — 

I  do  not  concur  in  the  judgment  of  the  Court  in 
these  cases,  and  I  proceed  to  state  the  grounds  upon 
which  I  dissent. 

The  Citizens'  Insurance  Company  of  Canada,  known 
in  the  first  instance  under  an  Act  of  the  late  province 
of  Canada  (19  and  20  Vic,  ch.  124,  1856),  as  the  Canada 
Marine  Insurance  Company,  later  under  27  and  28 
Vic.s  ch.  98,  1864,  as  the  Citizens'  Insurance  and  Invest- 
ment Company,  and  now,  under  its  present  name,  by  an 
Act  of  the  Dominion  parliament,  89  Vic,  ch.  55,  (1876) 
has  obtained  from  the  Federal  authority,  by  this  last 
statute,  the  right  to  make  and  effect  contracts  of  insur- 
ance upon  such  conditions,  and  under  such  modifica- 
tions and  restrictions,  as  might  be  bargained  or  agreed 
upon  by  and  between  the  company  and  the  x)er8ons 
contracting  with  them  for  such  insurances. 
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IhSO  By  chapter  162  of  its  revised  statutes,  the  Omiario 

Tin?      lepslature  has  virtually  revoked  this  power  which 

CiTizixa'   ^j^jg  company  held  from  the  federal  authority,  and  le- 

TiiR  Qi  EEx  pealed  the  enactment  of   the  Dominion  Act   under 

N.^cos.    ^j^j^jj  ^Y^Q  gj^j^  company  held  this  power,  for  a  law 

P^R-iOxs.  repugnant  to  another,  as  entirely  rejieals  that  other  as 

^j  Ns^Co*  ^^  express  terms  of  repeal  were  used.    It  has  said  to 

«••        this  company  :  **The  Federal  authority  has  given  you 

-JL ' '  the  right  to  make  such  contracts  as  you  pleased,  but 

*  j/  ^    we  revoke  that  grant,  we  repeal  pro  tanto  the  D(Hnin- 

ion  statute  under  which  you  hold  it,  and  hereafter  you 

shall  not  contract  except  under  the  conditions  we  im- 
pose upon  you." 

Had  the  Ontario  legislature,  under  the  British  North 
America  Act^  the  power  to  do  so  ?  or,  to  put  the  ques- 
tion in  another  shape :  Had  the  Dominion  parliament 
the  right  to  pass  the  39  Vic.^  ch.  55,  under  which  the 
company  (appellant)  claims  the  right  to  issue  its  i)olicieB 
under  such  conditions  as  they  please  ?  For  it  must  be 
admitted  that,  under  the  British  North  America  Act^ 
there  can  be  no  concurrent  jurisdiction  in  the  matter 
between  the  Federal  and  the  local  legislative  authori- 
ties, and  that  if  the  Dominion  parliament  had  the 
power  to  so  authorize  the  said  company  to  issue  its 
policies  under  such  conditions  as  it  pleased,  and  to 
enact  the  said  39  Ttc,  ch.  55,  the  local  legislature  had 
not  the  power  to  revoke  this  authorization  or  to  repeal 
the  said  Act.  It  would  be  a  strange  state  of  things 
indeed  if  the  local  legislatures  could  repeal  an  Act 
passed  by  the  Dominion  parliament.  They  cannot  do 
it  either  expressly  or  impliedly.  They  cannot  by  their 
legislation  render  nugatory  the  enactments  of  the 
Federal  legislative  power  on  subjects  left  under  the 
control  of  the  said  Federal  legislative  power  by  the 
British  North  America  Act. 
Are  these  statutes,  the  Federal    Act  creating    the 
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company  (appellant)  and  the  Ontario  Act  imposing  con-      1880 
ditions  on  its  policies  of  insurance,  regulations  of  trade       q^ 
and  commerce  ?    If  they  are,  it  follows  that  the  Federal   CmiEiw' 
Act  is  constitutional  and  the  Ontario  Act  unconstitu-  Thb  Qunv 
tional.     I  am  of  opinion  that  both  of  these  statutes  are     '  ^^ 
regulations  on  commercial  corporations  and  commercial   r^««M'* 
oi>erations,  and  the  words   "regulation  of  trade  and    ij^ooT 
commerce  "  in  sec.  91  of  the  British  North  America  Act^  ^    ^' 

JOHNBTOK 

mean  **  all  regulations  on  all  the  branches  of  trade  and      .^ 
commerce.'*    Indeed,  a  contrary  interpretation  would  **^  j^*^"» 

be  against  the  very  letter  of  the  Act.    We  cannot,  it      

seems  to  me,  find  restrictions  and  limitations  where 
th^  words  used  by  the  law-giver  are  so  clear  and 
general.  That  companies  doing  the  business  of  insur- 
ance are  commercial  companies,  and  that  their  opera- 
tions are  of  a  commercial  nature,  admits  of  no  doubt  in 
my  opinion.  In  one  of  the  provinces  {Quebec)  a 
special  article  of  its  civil  code  (2,470)  distinctly  says  so, 
and  in  that  same  province,  so  far  back  as  1836,  long 
before  the  civil  code,  the  Court  of  Queen's  Bench,  in 
Montreal y  composed  of  Valliire,  Holland  and  Da^^  J.  J , 
in  a  case  of  Smith  v  Irvine  (1),  held  that  the  insuring 
against  fire  by  an  insurance  company  is  a  commercial 
transaction. 

So  it  is  held  to  be  in  France  : 

Cette  enterprise,  Buppof«ant  Texistence  d*un  etablissement  et  de 
bureaux  ouverts  a  qiiicouque  voudra  so  faire  assurer,  et  un  ensemble 
d'operations  faites  dans  Tespoir  des  l)^nefice9  qui  doivent  en  resultor 
pr^sente  tous  les  caractdres  d'une  speculation  et  constitute  une 
veritable  enterprise  commerciale. 

Les  Compagnies  d'assuranco  a  prime  font  6videmment  des  &ctes 
doconunerce  en  souscrivant  des  polices  d^a^^surance,  puisqu'elles  font 
profession  de  vendre  la  garantie  a  laquelle  elles  s^obligent,  et  qu'elles 
ne  contractent  qu'en  vue  de  profit  qtiVlles  e>»peront  retirer  de  leurs 
operations  (2). 

,     #  »  ^   *  #  *  *  *  #  * 

(1)1  Rev.  Leg.  47.  (2)  Boudousquifi,  Traits  de  Taseu- 

rance  No.  70. 
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1880  L'assurance  a  prime  oontre  rincendie^tant  de  la  meme  nature  que 

^p^       Tassurance  maritime  est  reputee  acte  de  cxnomerce.    Dallos  avaii 

CiTizEirs'    d*abord  ^mU  an  sentiment  contraire  qn'apr^s  noiivel  examen  il  a  cm 

AND        devoir  abandonner  (1). 
The  Qubev 

1:18.  Cot.        In  Prussia,  Belgium^   Portugal^  Spain^  Holland  and 

PARsoxa.    Wurtemburg,  whose  codes  I  have  been  able  to  refer 

v^'yjijEBx  to,  the  contract  of  insurance  against  fire  is  also  held 

lys^Co.    ^^  1^^  ^   commercial    contract.     Why   should    it    be 

JoiiNSTov.  considered  otherwise  in  England,  the  emporium  of 

Tasciiereau,  trade  and  commerce,  where  the  amount  of  business 

'^'       done  by  these  fire  companies  is  so  large  ?    Not  a  single 

authority  has  been  cited  at  the  Bar  tending  to  show 

that    there   they    are  not  considered  as  commercial 

companies,  or  that  their  oi>eration8  are  not  considered 

as  commercial  operations,  and  I  have  not  been  able  to 

find  any.    On  the  contrary,  if  I  open  Haman's  Cyclo* 

pctdia  of  Covf^merce,  or  MacOregof^s  Commercial  Statislics, 

or   McCullocVs   Commercial  Dictionary,  I  find  these 

companies  and  their  contracts  treated  of  as  fidling  under 

the  commercial  operations  and  the  commercial  law  of 

England.    In  Stephen^s  Commentaries  (2),  an  insurer  is 

spoken  of  as  a  party  '*  carrying  on  "  a  general  trade  or 

"  business  of  insurance.*' 

In  Levis'  Manual  of  Mercantile  Law  (8),  Joint  Stock 
Companies  are  said  to  be  under  the  Commercial  Law  of 
England,  BJid  at  paragraph  230,  of  the  same  book,  I  find 
a  chapter  on  these  insurance  companies  as  falling  with- 
in the  Mercantile  Law.  So  in  Smith's  Mercantile  Law, 
and  in  Ckitly's  Commercial  and  General  Lawyer.  And 
Lord  Mansfield,  in  Carter  y.  Bohem  (4),  says  that  *'  In- 
surance is  a  contract  upon  speculation."    I  also  remark 

(I)  Ibid.  No.  384.  See  Dalloz,  Pardessua,  Droit  Commercial, 
Actes  de  Commerce,  No.  No.  588;  Dalloz  Diction,  vo. 
216,  where  the  decisions  Assurance  Terrestre,  Xos.  19, 
cited    shew    that    the   juris-        20  and  22. 

prudence   of   the    Courts    is  (2)  Vol.  2,  page  127. 

in  the  same  sense.    See  also  (3)  Paragraph  30. 

(4)  3  Burr.  1|905. 
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that  this  case  was  tried  before  a  special  jury  of  merckantSf      1 880 
yet  it  was  not  a  case  of  maritime  insurance.  thb 

I  «aiy  c«.a.t  «,  on  wh^  gn,«nd..  «nd«  the  /^T"' 
English  Law,  a  Fire  Insurance  Company  can  be  said  to  ^"  Qubbn 
be  a  non-commercial  corporation.    It  is  commercial,  it        v. 
seems  to  me,  for  the  same  reasons  that  make  it  so  in   ^^'^^^* 
France  and  the  rest  of  Europe,  that  is  to  say,  because    jxs.  Ck). 
it  is  a  company  doing  the  business  of  speculation  on  j    ^' 

risks  and  hazards,  because  it  trades  on  its  contracts  of     

indemnity,  because  it  does  the  business  of  selling  that        j,      ' 

indemnity.    It  is  as  commercial  as  the  contract  of  mari-      

time  insurance,  the  character  of  which  admits  of  no 
doubt  (1),  and  in  which,  as  in  the  contract  of  fire 
insurance,  there  is  nothing  but  a  contract  of  indemnity 
(2).  And  is  not  maritime  insurance  a  commercial 
contract,  whether  it  is  a  pleasure  yacht,  a  man*of'* 
war,  a  ship  engaged  in  a  scientific  expedition,  or  a 
merchant  ressel  that  is  insured  ?  Then  if  so,  how 
can  it  be  contended  that  fire  insurance  is  a  commercial 
contract  only  when  it  is  made  on  goods  and  mer* 
chandize,  and  not  commercial  when  made,  say,  on  a 
building  ?  As  in  maritime  insurance,  it  is  not  from  the 
nature  of  the  thing  insured  that  the  transaction  derives 
its  character,  but  from  the  fact  that  the  insurer  does  the 
business,  speculation  or  trade  of  insurance;  so,  for 
instance,  with  the  contract  of  sale,  which  is  not  com* 
mercial  of  its  essence,  but  becomes  commercial,  not  from 
the  nature  of  the  article  sold,  but  because  the  seller 
does  a  business  of  selling  that  article.  What  is  trade  ? 
Trade  is  an  occupation,  employment  or  business  carried 
on  for  gain  or  profit.  Now,  do  these  Fire  Insurance  Com- 
panies carry  on  a  business  for  gain  or  profit  ?  To  ask  the 
question  is  to  answer  it.  They  are  trading  corporations, 

(l)Stephen*aCQm.2yol.  p.  128.  Lift  Inturanee  Co.,  15  C.  B. 

(2)  Dalhy  r.  India   mid   Land&n        365. 
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1880      and  trading  corporations  are  commercial  corporations  (1). 

Thb      In  the  United  States,  as  in  England,  this  seems  nncon- 

CiTisKNs'  troverted.    In  Angell  Sf  Ames  on  OorxK>rations,  insur- 

Thb  Qubbx  ance  companies  are  classified  among  commercial  corpor* 

1^.    '    ations.    In  Parson's  Mercantile  Law  and   Bryant   Sf 

Parsosf,   Slratton's  Commercial  Law,  fire  insurance  is  treated  of 

iNTcor  ^  forming  part  of  the  commercial  law.    In  the  Civil 

^    <'•        Code  oi Louisiana,  the  contract  of  insurance  was  entirely 

-1— '  *  left  out,  to  form  part  of  the  Code  of  Commerce,  which 

Ta«ch^^reau,jj  ^^  ^^lea  intended  to  promulgate. 

But  great  stress  is  laid  by  the  respondent  on  the 
decision  of  the  Supreme  Court  of  the  United  States  in 
Paul  v.  Virginia  (2),  where  Field,  J.,  said  that  issuing 
a  policy  of  insurance  is  not  a  transaction  of  commerce. 
Well,  I  may  first  remark  that  this  case  is  not  binding 
on  this  Court ;  then,  a  reference  to  the  report  shows 
that  this  is  simply  an  obiter  dictum  of  Mr.  Justice  Field, 
and  that  the  gist  of  the  decision  in  that  case  is  merely, 
that  insurance  business  done  by  a  New  York  Company, 
in  the  State  of  Virginia,  does  not  fall  within  the  mean- 
ing of  the  clause  of  the  oonstitution,  which  declares 
that  Congress  shall  hare  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States. 
Mr.  Justice  Field  himself,  in  Pensacola  Telegraph 
Co.  T.  Western  Telegraph  Co.  (8),  explained  what  he 
said  in  Paul  v.  Virginia  as  follows : — 

In  other  words,  the  Court  held  that  the  power  of  Congress  to 

regulate  commerce  was  not  affected  hy  the  fact  that  such  commerce 

* 

was  carried  on  by  corporations,  but  that  a  contract  of  insuranea 
made  by  a  corporation  of  one  State  upon  property  in  another  State 
was  not  a  transaction  of  inter-state  commerce.  It  would  have  been 
outside  of  the  case  for  the  Court  to  have  expressed  an  opinion  as 
to  the  power  of  Congress  to  authoriase  a  foreign  corporation  to  do 
business  in  a  State  upon  the  assumption  that  issuing  a  policy  of 
insurance  was  a  commercial  transaction. 

(1)1  Hoknes  30.  (2)  8  Wallace  168. 

(3)  96  U.  S.  2. 
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So  that  this  case  of  PatU  v.  Virginia,  it  seems  to  me,      1880 
had  no  application  whatever  here.    The  relative  posi-      thb 
tions  of  the  parliament  of  the  Dominion  of  Canada^  and  ^"""**' 
the  legislatures  of  the  various  provinces,  are  so  entire-  Thb  Qubrx 
ly  different  from  those  of  Congress  and  the  legislatures        o. 
of  the  several  States,  that  all  decisions  from  the  Untied  P^«*o^ 
Stales  Supreme  Court,  though  certainly  always  entitled  ^^  co.^ 
to  great  consideration,  must  be  referred  to  here  with  ^    ^- 
great  caution.    There  the  right  to  regulate  commerce  in      .1— 
the  State  is  given  to  the  State,  not  to  the  Federal  po wer.  "^"^^j Z"^"' 

Here,  as  said  by  Mr.  Justice  Strong,  in  Severn  v.  The      

Queen  (8)  :  ''  That  the  regulation  of  trade  and  commerce 
III  the  provinces,  domestic  and  internal,  as  well  as 
foreign  and  external,  is  by  the  British  North  America 
Act  conferred  upon  the  parliament  of  the  Dominion, 
calls  for  no  demonstration,  for  the  language  of  the  Act 
is  explicit.''  I  might  also  remark  that,  whilst  in  the 
United  States  constitution,  the  word  "  commerce  "  only 
is  used ;  ours  has  the  words  '*  trade  and  commerced"  Some 
law  dictionaries  give  the  word  "  trade  "  as  meaning 
"  internal  commerce,"  whilst  the  word  commerce  would 
refer  to  foreign  intercourse.  But  this  appears  to  be  a 
fanciful  distinction,  not  recognized  either  in  common 
parlance  or  in  legal  language.  In  either  one  or  the 
other,  the  expressions  :  "  the  trade  with  the  West 
Indi$s,  with  the  United  States  *  *  *  the  foreign 
trade,"  &c.,  are  of  every  day  use,  and  therefore,  in  the 
interpretation  of  the  Imperial  Act  we  cannot  hold,  it 
seems  to  me,  that  the  word  "  trade  "  has  been  added  to 
the  word  "  commerce  "  simply  to  mean  •*  internal  com- 
merce." Leaving  it  out  of  the  Act,  the  internal  com- 
merce of  the  Dominion  would  remain  as  it  is — ^under 
the  control  of  the  federal  power.  Erery  word  of  the  Act 
must  have  its  due  force  and  appropriate  meaning,  and 
the  Imperial  parliament,  which,  no  doubt,  whilst  creat- 

.      .  (3)  2  Can.  Sup.  pt.  R  104. 
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ing  a  fedenJ  union  among  its  North  American  posses* 
sions,  had  before  its  eyes  the  constitution  of  the  Uniied 
States^  must  have  intended  by  adding  this  word  "  trade  " 
Thb  Quebn  to  the  word  "  commerce  '*  to  give  to  our  federal  author^ 
0.        ity  supreme  power,  not  only  over  the  commerce,  in- 
Parsons.   i^YTisl  as  well  as  external,  but  also  over  the  trade  of 
iNff.  Co.    ^^^  whole  Dominion,  internal  as  well  as  external.     Of 
course  we  are  not  called  upon  to  give  a  general  defini- 
tion of  this  word  '*  trade  "  as  used  in  the  Act.    In  the 
*^^  j^"^*^' interpretation  of  the  constitution,  general  definitions 
are  to  be  avoided.     In  this  case,  all  that  is    neces- 
sary to  determine  is,  whether  the  word  embraces  insur* 
ance  companies  and  their  contracts,  and,  in  my  opinion, 
it  does. 

To  revert  to  the  case  of  Paul  v.  Virginia^  the 
obiter  dictum  of  Mr.  Justice  Fields  ''  that  issuing  a 
policy  of  insurance  is  not  a  transaction  of  commerce,'* 
seems  to  me  nothing  but  a  truism.  In  the  same  sense, 
as  I  have  remarked  before,  it  may  be  said  that  making 
a  contract  of  sale  is  not  a  transaction  of  commerce.  It 
is  the  fact  of  sk  person  or  corporation  making  a  business 
of  selling  and  buying,  or  of  issuing  policies  of  insur* 
ance,  which  gives  to  the  contract  of  sale,  or  the  contract 
of  insurance,  and  the  seller  or  insurer,  a  commercial 
character.  It  is  in  accordance  with  this  principle  that  - 
the  Civil  Code  of  Lower  Canada,  art  2,4*70,  to  which  I 
have  already  referred,  says  that  fire  insurances  are  not 
by  their  nature  commercial,  but  thai  they  are  so  when 
made  for  a  premium  by  persons  carrying  on  the  business 
of  insurers. 

So  it  is  with  the  telegraphing  business ;  for  example, 
sending  a  message  by  telegraph  is  not  a  transaction  of 
commerce,  yet,  telegraph  companies  inter-States,  and  the 
right  to  regulate  them,  are  held  in  the  United  States  to  be 
under  the  federal  power  as  a  part  of  eommeroe,  and  this, 
though  a  very  large  proportion  of  the  tel^^phic  mes- 
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sages  have  nothing  to  do  with  commerce  at  all  (1).      1880 
With  us,  on  the  same  principle,  telegraph  business      tob 
would  also  be  exclusively  under  federal  control,  if  the  ^"'^'^'' 
British  North  America  Act  did  not  expressly  vest  in  the  Thb  Queen 
local  legislatures,  the  control  over  local  and  provincial     ^  '^^ 
lines  as  long  as  the  Federal  parliament  does  not  declare  ^^"*<^'9. 
them  to  be  for  the  general  advantage  of  Canada.  ^^"^ 

Against  the  decision  of  Pat$l  v.  Virginia,  in  the  v. 
United  Stales,  a  decision  in  our  own  Courts  can  be  cited.  ...» 
I  refer  to  Attorney  General  v.  The  Queen  Insurance  Co.  Tasc^reau, 
(2),  in  which  Mr.  Justice  Torrance  in  the  Superior  — 
Court  at  Montreal,  and  the  live  judges  of  the  Court  of 
Appeal^  unanimously  held,  that  a  license  tax  on  policies 
of  insurance  was  a  regulation  of  trade  and  commerce, 
and,  as  such,  under  the  British  North  America  Act,  ultra 
vires  of  the  provincial  legislatures.  This  decision 
seems  to  me  in  point.  The  case  wa3  carried  to  the 
Privy  Council,  and  the  judgment  of  the  Quebec  Courts 
was  confirmed  without  hearing  the  respondents.  How- 
ever, the  Privy  Council  disposed  of  it  without  deciding 
whether  the  provincial  License  Act  on  insurance 
policies  was  a  matter  falling  within  the  words  ''  regula- 
tion  ot  trade  and  commerce*'  of  the  British  North 
America  Act.  It  may,  nevertheless,  be  remarked,  that 
their  Lordships  in  their  judgment,  after  saying  that  the 
inice  of  a  license  to  a  trader  is  usually  ascertained  by 
the  amount  of  his  trade,  add,  referring  to  the  license 
imposed  by  the  Quebec  legislature  on  insurance  policies, 
'*  this  is  not  a  payment  depending  in  that  sense  on  the 
amount  of  trade  previously  done  by  the  trader,"  calling 
insurvnce  business  a  '^  trade  "  and  insurance  companies 
''  traders."    The  report  of  this  case  in  the  Jurist  is  very 

(1)  WeBUfn  Union  TeUgrmph  €k>.        Pensacola   Telegraph    Co.   v. 
V.  Atlantic  and  Pacific  States        Western  Union  Telegraph  Co. 
Telegrc^h   Co.  5  Nev.    102  j       96U.  8. 1. 
(2)  21  L.  C.  J.  77  J  22  L.  C.  J.  307. 
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1880      incomplete.    I  have  referred  to  the  case  containing  the 
Toe      note  of  all  the  Judges  in  the  Quebec  Courts  at  length, 

^' ANr*'  ^  *^^^  ^^^^^^  *^®  ^^y  Council.    The  judgment  of 
The  Queen  the  Privy  Council  is  to  be  found  in  L.  R.  3  App.  Cases 
'''%!'°'-    1090. 
Parboxs.  ^    J  ^jjj  j^^^  ygf^p  j^  ^^Q  statutes  in  which  the  legisla* 

lysTcof '  ^^'^^^  authority  of  the  Dominion  has  exercised  its  juris- 
^'        diction  over  Insurance  companies,  or  expressed,  in  its 

JOHXSTOX.    ,        .    ,    J.  .      .  ,r  ..  i_  .J 

...      legislation,  an  opmion  on  the  questions  here  raised, 
Tasclicreau,  remarking,  at  first,  that  where  the  commencement  of  a 

practice  was  almost  coeval  with  the  constitution,  there 

is  great  reason  to  suppose  that  it  was  in  conformity  to 
the  sentiments  of  those  by  whom  the  true  intent  of  the 
constitution  was  best  known  :  Houston  vs.  Moore  (1) ; 
Ogden  vs.  Saunders  (2) ;  Martin  vs.  Hunter  (8). 

Since  Confederation,  in  many  instances  our  statutes 
have  expressly  or  impliedly  recognized  insurance  com- 
panies as  trading  companies.  In  the  Insolvency  Act  of 
1875  (38  Vic,  ch.  16,  sec.  1,)  it  is  enacted  that  the  Act 
applies  to  traders  and  to  trading  companies,  except 
Insurance  Companies,  Now,  it  is  an  admitted  rule  of 
interpretation  that  the  exception  of  a  particular  thing 
from  general  words,  proves,  that  in  the  opinion  of  the 
law-giver,  the  thing  excepted  would  be  within  the 
general  words,  had  the  exception  not  been  made.  So 
that  the  opinion  of  the  Federal  parliament  must  have 
been,  when  making  the  said  exception  in  the  said 
statute,  that  insurance  companies  are  trading  corpora* 
tions.  I  see,  moreover,  that  in  82  and  88  Fic,  ch.  12, 
sec.  8 ;  32  and  83  Vic,  ch.  13,  sec.  8 :  and  40  Ftc, 
ch.  48,  sec.  8,  the  Dominion  parliament  has  enacted 
that  these  statutes  should  apply  to  any  purposes  or 
objects  to  which  the  legislative  authority  of  the  parlia* 
ment  of  Canada  extends,  except  insurance.    That  is 

(1)  5  Wheaton  1.  (2)  12  Wheaton  213. 

(3)  1  Wheaton  304. 
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saying  clearly  that  the  legislative  authority  of  the  said 
parliament  extends  to  insurance.  Indeed,  the  Dominion 
parliament  has  given  no  uncertain  sound  on  the 
question.  Within  the  very  first  year  of  the  Confedera- 
tion (31  Vic,  ch.  93,)  it  exercised  the  power  of  legisla- 
tion on  the  subject,  and  it  has  done  so  ever  since,  in  no 
less  than  twenty-five  statutes  passed  thereon  at  various 
periods,  as  follows  :  — 

1868.    81  Vic,  ch.  93. 

32  &  83  Vic,  ch.  67,  70. 

88   Vic,  ch.  58. 

34     "       "    58,55,56. 

98,  99,  102,  104,  105. 

99. 

49,  86,  89,  94,  95. 

81,  83,  84. 

53,  54  &  55. 

66. 


1869 
1870 
1871 
1872 
1878 
1874 
1876 
1876 
1879 
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To  these  may  be  added  the  six  license  acts  ou  Insur- 
ance Companies : — 31  Fi'c,  ch.  48 ;  84  Fic,  ch.  9  ; 
87  Vic,  ch.  48 ;  88  Vic,  ch.  20 ;  88  Vic,  ch.  21 ;  40  Vic, 
ch.  42,  in  which  the  Dominion  parliament  has  also 
exercised  the  right  to  legislate  on  insurance  and  insur- 
ance companies,  and  to  enact  regulations  on  their 
trade  and  business,  making  at  least  (not  including 
those  of  the  last  session)  thirty-one  statutes  of  the 
Federal  parliament  (and  I  have  no  doubt  I  have  not 
counted  them  all),  which,  if  the  respondent's  contention 
should  prevail,  would  fall  to  the  ground  as  unconstitu- 
tional. 

The  consequence  of  the  nullity  of  these  statutes  must 
he,  amongst  a  gpreat  many  others,  that  all  the  amend- 
ments made  by  the  Dominion  parliament  to  the  chart* 
ers  of  the  insurance  companies  existing  before  confed- 
eration, all  the  charters  granted  to  insurance  companies 
by  the  sai^     parliament,  are  null  and  void  ;  that  all 
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ImO  their  policies  of  insmmnce  are  ao  nunj  pieces  of  blmk 

Tac  psper;  that  their  i^hareholders  are  reliered  from  all 

^"*  AXD^*'  liability  whatsoever  for  the  unpaid  portions  of  their 

The  Qcecv  shares ;  that  all  actions  pending,  in  which  any  of  these 

«.  comi>anies  are  parties,  most  tall  to  the  ground.  And»  as 

pAEvjy^.  ^  ^j^^  license  acts,  if  they  are  illegal,  of  oonrse  these 

Is5.Co.  companies  are  not  obliged  to  submit  to  them;  they 

,     ^'  are,  moreover,  not  uiil v  free  from  the  operation  of  these 

J0UX*T0».  1     "         1         *x  \n 

.—  acts  for  the  future,  but  the  Dominion  Crovemment  is 
^^^^Z"**"  obliged  to  refund  to  them  all  that  they  have  paid  into 
the  treasury  under  the  said  acts,  and  to  remit  the  many 
hundred  thousands  of  dollars  which  they  have  dejMsit- 
ed  with  the  Oovemment.  Indeed,  it  is  impossible  to 
foresee  the  grave  and  stupendous  consequence  of  the 
nullity  of  the  Dominion  legislation  on  these  companies, 
and  the  complications  which  would  necessarily  arise 
therefronu 

In  ffikct,  the  Citizens'  Insurance  Company  itself^  the 
appellant  in  this  case,  does  not  exist  if  the  Federal 
parliament  has  not  the  power  of  legiBlating^on  insur* 
ance  companies  and  creating  them. 

And  if  the  Federal  parliament  had  not  the  power  to 
create  the  company  (appellant)  to  give  it  existence,  the 
judgment  itself^  that  the  respondent  has  obtained,  is 
against  a  non-existing  body,  and,  as  such,  must  fall  to 
the  ground.  He,  in  fact,  then,  has  never  been  insured ; 
he  is  the  bearer  of  a  mere  shadow  of  a  policy. 

The  res{K>ndent  is  thus  driven  to  admit  that  the 
Federal  parliam«tit  has  the  right  to  create  and  incor* 
porate  insurance  companies.  But  then,  if  parliament 
has  this  right,  it  can  only  be  because  these  companies 
iiBtll  under  the  federal  control  in  virtue  of  the  words 
^  regulation  of  trade  and  commerce,'*  in  s.  91  of  the 
British  North  America  Act  ^  The  power  to  incorporate 
or  create  a  corporation  is  not  a  distinct  sovereign 
power  or  end  of  government,  but  only  the  means  of 


TOL,  IV.]    SUPREME  COURT  OP  CANADA.  306 

carrying  its  other  powers  into  effect,"  per  Marshall^      1880 
C.  J.,  in  McCulloch  v.  Maryland  (1) ;   and  upon  this      ^j^ 
principle,  it  is  to  be  presumed  the  framers  of  the  ^""^ 
British  North  America  Act  have  not  deemed  it  neces-  Tub  Qubw 
sary  to  grant  in  express  terms  to  the  Federal  parlia-     '  «. 
ment  the  power   to  incorporate    railroad,    shipping,   ^^"^^ 
telegraph  or  any  other  companies  for  the  Dominion.    x.vs.Ca. 
Yet  it  cannot  be  questioned  that  it  has  such  power.  In  ^    ^* 

the  enumeration  of  the  powers  of  the  provincial  legis-      

latures.  it  has  been  deemed  necessary,  it  is  true,  to'^-^r*'" 
include  in  express  terms  the  incoriwration  of  compan-  ^— 
ies  for  provincial  objects,  but  that  was  undoubtedly 
because  the  power  of  creating  a  corporation  appertains 
to  sovereignty,  and  as  such  would  not  impliedly  vest 
in  the  provincial  legislatures,  which  clearly,  by  the 
Act,  have  none  but  the  powers  expressly  given  to  them, 
whilst  the  Federal  parliament  has  all  the  other  powers. 
And  if  the  Federal  parliament  has  the  power  to  create 
insurance  companies,  it  has  the  power  to  regulate 
them,  that  is  to  say  to  prescribe  the  rules  under  which 
they  can  carry  on  their  trade,  by  which  their  trade  is 
to  be  governed.  The  respondent  contends,  that, 
assuming  these  companies  can  be  created  by  the 
Federal  parliament,  their  contracts,  their  policies  fall 
under  provincial  control,  and  that  the  provincial  legis- 
latures alone  have  the  power  to  regulate  these  con- 
tracts  and  these  policies.  But  are  not  these  contracts, 
these  policies,  the  trade  and  commerce  of  these  com- 
panies ?  and  is  it  not  the  regulation  of  trade  and  com- 
merce itself  that  the  British  North  America  Act  vests, 
in  express  terms,  in  the  federal  authority  ?  Is  this  not 
contending  against  the  very  words  of  the  Act,  that  the 
federal  authority  can  create  or  incorporate  traders,  but 
that  it  cannot  regulate  their  trade  ?  If  such  was  the 
case,  the  provincial  legislatures  would  have  a  power 

(1}4Wheaton.  316.  411. 
30 
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lb'80      totally  incompatible  with  the  snpremacy  which  the 

TnB      9l8t  section  of  the  British  North  America  Act  gives  in 

CiTxzExs'  g^^j^  ^j^j.  iQYiaB,  to  the  Federal  parliament,  over  all 

Th£  Qi  ebx  the  matters  left  under  its  control.    Either  the  Federal 

p.        parliament  has  no  control  at  all  oyer  insurance  com- 

Parsons,  panies,  or  it  has  it  supreme,  entire  and  exclusive.     If  it 

i!^^CqI    has  it,  it  has  necessarily  the  power  to  regulate  them 

.    "'       and  to  impose  upon  their  contracts  all  the  conditions 

or  restrictions  it  may  think  advisable ;  it  has  the  power, 

J.      'for  instance,  to  enact  a  statute   imposing  upon  the 

companies  it  has  created  the  very  conditions  contained 

in  the  Ontario  Fire  Insurance  Policy  Act.  And,  if  it 
has  that  i)ower,  the  Ontario  legislature  has  not  got  it. 
A  contrary  interpretation  would  be  giving    to  one 

^-     1   _    Grovemment  the  iwwer  to  create,  and  to  the  other  the 
'"'  power  to  destroy ;  and  to  use  the  words  of  Marshall^ 

0.  J.  (loc  cit,)j  "A  power  to  create  implies  a  power  to 
preserve ;  a  power  to  destroy,  if  wielded  by  a  different 
hand,  is  hostile  to  and  incompatible  with  this  power, 
to  create  and  preserve,  and  where  this  repugnancy 
exists,  that  authority  which  is  supreme  must  control, 
not  yield  to  that  over  which  it  is  supreme." 
H  I  really  fail  to  apprehend  upon  what  ground  the  res- 
pondent, and  the  Ontario  courts  with  him, whilst  admit- 
ting the  x>ower  of  the  Federal  parliament  to  incorporate 
insurance  companies,  can  sustain  the  contention  that 
the  contract  of  insurance  itself  falls  under  provincial 
control,  simply  because  it  is  a  contract  or  a  personal  con- 
tract governed  by  the  local  laws,  and  falling  within  the 
words  **  civil  rights,"  of  the  92nd  section  of  the  British 
North  America  Act.  Certainly  a  personal  contract  is 
governed  by  the  local  laws ;  no  one  denies  this ;  but  the 
question  to  be  determined  here  is,  which  is  the  local 
law,  the  law  in  Ontario  on  the  subject  ?  Is  it  the  Dom- 
inion or  the  provincial  law  ?  The  respondent  would 
seem  to  treat  the  Dominion  laws  as  foreign  laws.    He 
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forgets  that  before  the  laws  enacted  by  the  federal      1880 
authority  within  the  scope  of  its  powers,  the  provincial      thb 
lines  disappear ;  that  for  these  laws  we  have  a  quasi  ^"l^^' 
legislative  union ;  that  these  laws  are  the  local  laws  of  The  Qubbh 
the  whole    Dominion,  of   each  and    every  province     '  '„. 
thereof ;  that  the  Dominion,  as  to  such  laws,  is  but  one   I^arsons. 
country,  having  but  one  legislative  power,  so  that  a    jjf^oJf 
contract  made  under  these  laws  in  Ontario,  or  any  one        ^' 
of  the  provinces,  is  to  be  considered,  territorially  or      .!_ 
with  respect  to  locality,  as  a  contract  in  the  Dominion,  Taschereau, 
and,  as  such,  governed  by  the  Dominion  laws,  and  not 
as  a  contract  locally  in  the  province,  governed  by  the 
provincial  laws.    This  is  why  the  contracts  to  convey 
passengers  and  goods  on  the  raUways  under  Dominion 
control,  for  instance,  the  contract  made  by  the  sender 
of  a  message  with  a  telegraph  company,  the  contracts 
of  a  sale  of  bank  stocks,  are  all  and  every  one  of  them 
when  made  anywhere  in  the  Dominion,  regulated  by 
the  federal  authority.    And  the  power  of  the  federal 
authority  to  so  regulate  them  has  never  been  doubted ; 
yet  are  they  not  all  local  transactions  and  personal  con- 
tracts ?    Undoubtedly  so ;  but  these  railway  companies, 
these  telegraph  companies,  these  banking  companiesi 
being  under  the  federal  control,  their  contracts  are 
necessarily  under  the  same    control,  absolutely  and 
exclusively.    It  would  be  impossible  for  them  to  carry 
on  their  business,  if  each  province  could  impose  upon 
them  and  their  contracts  different  conditions  and  res- 
trictions.    A  Dominion  charter  would  be  absolutely 
useless  to  them  if  the  constitution  granted  to  each  pro- 
vince the  right  to  regulate  their  business.    For  the  same 
reasons,  the  Federal  parliament,  for  instance,  in  the 
general  railway  Act  of  1879,  section  9,  has  enacted,  as 
it  had  done  in  1868,  by  the  repealed  railway  Act,  that 
tenants  in  tail  or  for  life,  grevis  de  substitutions^  guar- 
dians, curators,  executors,  and  all  trustees  whatsoever, 
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>*»x      mAT  contract  and  <rrll  thrrir  lindi  to  th-?  >>nr»iaT.  Tliis 
X^      is  cenainlT  an  enactm^Tit  on  prorwrtr  and  cril  rishts, 

C.7  ^i3fir  y^  J  ii^^^  nerer  heard  i:  d^abt^^  daroi^  Ae  twelre 
T-'.x  y-xMT  years  that  it  has  h^n  on  the  na^Tire  boiz-k,  that  h  is 
perf<ectlj'  oonstimrionaL  Indeed,  wiihont  it.  the  enact- 
ments of  the  F^rdersJ  parliara-ni  might  be  in  s»>2ie  in»- 
tan<>es  entirely  drf*^ted  and  set  at  nought.  In  the 
UmiUd  Sixties  the  federal  power  ha«  in  the  same  manner 
exerci«*jd  it*  jurisdiction  orer  civil  rights  and  con- 

^^'^^^^^  tracts.  It  having  fc^en  settled,  for  instance,  br  judicial 
construction,  that  navigation  was  under  federal  control, 
Congress  has  enact'ed  laws  regulating  the  form  and 
nature  of  the  contract  of  hiring  the  ships'  crews  (1). 
It  has  altered  the  obligations  imposed  by  the  com- 
mon law  on  the  contracts  made  by  ship-owners  as 
common  carriers,  and  thousrh  the  validitv  of  this  enact- 
ment  has  never  been  directly  decided  upon  by  the 
Supreme  Cotirt,  it  has  been  brought  before  that  tribunal 
in  such  a  way  that  their  silence  was  eqtiivalent  to  a 
positive  and  formal  judgment  in  favor  of  its  validity, 
as  demonstrated  in  Pomeroys  Constitutional  Law  (2). 

This  cotirt  has,  in  rarious  cases,  held  that  the  Federal 
parliament,  on  the  matters  left  tinder  its  control  by 
section  91  of  the  British  North  Ajnerica  Ad^  mtist  have 
a  free  and  unfettered  exercise  of  its  powers,  notwith- 
standing that,  by  doing  so,  some  of  the  powers  left 
tinder  provincial  control  by  section  92  of  the  Act,  might 
be  interfered  with.  And  this  doctrine  has  been  ap- 
proved of  by  the  Privy  Cotmcil  as  directly  as  possible 
in  the  case  of  Gushing  v.  Dupuy^  decided  a  few  weeks 
1^,  April  16th,  1880  (3).  In  that  case  it  was  con- 
tended by  the  api>ellant  that  the  provisions  of  the 
Dominion  Insolvency  Act  were  ultra  vires,  because  they 
interfered  with  property  and  civil  rights,  as  well  as 

(1)  Fomeroy's  Constitational  Law,        (2)  Par  384. 

par.  381.  (3)  3.  L^  News  171. 
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with  the  procedure  in  civil  matters,  all  of  which  are      1880 


assigned  exclnsively  to  the  provincial  liQgislatiires  hy      tbb 
the  British  North  America  Act.    But  that  contention   Citizbhs* 

AND 

was  disapproved  of  by  their  lordships  in  the  following  Thb  Qukut 
terms: — "The  answer  to  these  objections  is  obvious.        ^^    * 
It  would  be  impossible  to  advance  a  step  in  the  con-   I*ARao»». 
struction  of  a  scheme  for  the  administration  of  insolvent  ^^q^ 
estates,  without  interfering  with  and  modifying  some        «• 
of  the  ordinary  rights  of  property  and  other  civil  rights,      ...^ 
nor  without  providing  some  mode  of  special  procedure  **^  x'**"' 
jfor  the  vesting,  realization   and  distribution  of  the 
estate  and   the  settlement   of  the  liabilities  of  the 
insolvent.     Procedure    must    necessarily     form    an 
essential  part  of  any  law  dealing  with  insolvency.    It 
is,  therefore,  to  be  presumed ;  indeed,  it  is  a  necessary 
implication,  that  the  Imperial  statute,  in  assigning  to 
the  Dominion  parliament  the  subjects  of  bankruptcy 
a^d  insolvency,    intended  to  confer  on  it  legislative 
power  to  interfere  with  property,  civil  rights  and  pro- 
cedure within  the  provinces,  so  far  as  a  general  law  re- 
lating to  those  subjects  might  affect  them."    (That  is 
to  say,  I  take  it,  so  far  as  a  general  law  relating  to  bank- 
ruptcy and  insolvency  might  affect  property  and  civil 
rights  or  procedure.)    And  their  lordships  held  that  con- 
sequently the  Dominion  parliament  had,  in  bankruptcy 
and  insolvency,  rightly  exercised  the  power  to  revoke, 
alter  or  amend  a  certain  article  of  the  Quebec  Code  of 
Civil  Procedure. 

In  the  course  of  his  very  able  argument  before  us,  in 
one  of  these  cases  in  favor  of  the  constitutionality  of 
this  Fire  Insurance  Policy  Act,  the  learned  Attorney- 
General  for  Ontario  enunciated  the  proposition  that  the 
federal  authority  may  have  the  power  to  incorporate 
insurance  companies,  but  that,  if  it  has  it,  it  is  only  in 
virtue  of  its  general  power  under  section  91  of  the 
British  North  America  Act,  to  ^lake  laws  for  the  peace, 
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1S80      order  and  good  goyemment  of  Canada^  and  that  this 

The      power  must  be  limited  to  the  creation  of  these  com- 

^"*j^^*'  panies,  and  does  not  extend  to  the  regohition  of  their 

The  Queen  business  and  contracts  over  which  the  provincial  au- 

9/       thority  alone,  as  he  contends,  has  jurisdiction  as  mat- 

Parsoss.  ^gyg  falling  within  the  words  "  property  and  dvil  rights  " 

j^Cof  ^^  ^^®  92nd  section.     I  have  already  said  why,  in  my 

^'       opinion,  the  x>owers  to  create  and  regulate  cannot  be  in 

-I —  '  such  a  manner  divided.    I  will  only  here  add,  that  this 

Tftftchereau,  pj^p^ygitio,^  of  the  learned  Attomey-Gleneral  seems  to 

me  entirely  opposed  to  the  very  words  of  the  section 

91,  in  which  it  is  enacted  in  very  clear  terms  that  this 
general  power  of  the  federal  authority  to  make  laws 
for  the  "peace,  order  and  good  government  of  the  Do- 
minion, cannot  be  exercised  in  relation  to  any  of  the 
matters  coming  within  the  class  of  subjects  exclusively  aS' 
signed  by  the  Act  to  the  provincial  authority.    Now«  the 
statutes    creating   and  incorporating  insurance  com- 
panies, and  enabling  them,  as  bodies  corporate,  to  make 
contracts  of  insurance,  are  clearly  in  relation  to  the 
subject    of  insurance,  so  that,  if  the  Federal  parlia- 
ment has  the  right  to  incorporate  these  companies,  as  it 
seems  to  me  clear  it  has,  and  as  the  respondent  and  the 
Ontario  Courts  are  forced  to  admit,  insurance  cannot  be 
deemed  to  come  within  the  classes  of  subjects  put  under 
provincial  control  by  the  words  '*  property  and  civil 
rights,"  of  the  92nd  section  of  the  British  North  America 
Act.    The  Federal  parliament  cannot  extend  its  own 
jurisdiction  by  a  territorial  extension  of  its  laws,  and 
legislate  on  subjects    constitutionally  provincial,  by 
enacting  them  for  the  whole  Dominion,  as  a  provincial 
legislature  cannot  extend  its  jurisdiction  over  matters 
constitutionally  federal,  by  a  territorial  limitation  of 
its  laws,  and  legislate  on  matters  left  to  the  federal 
power,  by  enacting  them  for  the  province  only,  as  for 
instance,  incorporate  a  bank  for  the  province.     The 
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British  North  America  Act  is  not  susceptible  of  a  differ-      1^^ 
ent  constraction  without  eliminating  from  section  91      thb 
thereof  the  controlling  enactment  that  the  general  power  ^^^^' 
of  the  central  parliament  to  make  laws  for  the  peace,  'l^ns  Queev 

Ins.  Cos. 

order  and  good  government  of  the  whole  Dominion,        «. 
does  not  extend  to  the  subjects  left  to  the  provincial  legisla-  ^^^^^^ 
tive  power^  and  that,  notwithstanding  anything  in  the  Act^    i^^  q^^ 
the  authority  of  the  central  parliament  over  the  matters  ,    v* 

entunerated,  as  left  under  its  control,  is  exclusive,  as      

also  without  eliminating  from  section  92  of  the  Act,  j.  ^  ' 
the  enactment  that  the  provincial  legislatures  have  "^ 
exclusive  power  over  the  matters  therein  enumerated. 
And  this  cannot  be  done.  It  would  be  declaring  that 
neither  one  or  the  other  has  exclusive  powers,  whilst  it 
is  clearly  iutended  by  the  Act  that  the  powers  of  both 
should  be  exclusive.  And  upon  this  principle,  I  pre- 
sume,  for  the  reasons  are  not  given  at  length,  and  it 
was  before  I  came  to  this  Court,  a  bill  to  incorporate 
the  Christian  Brothers  as  a  Dominion  body,  which  was 
referred  to  the  judges  of  this  Court  by  the  Senate  in 
1876,  was  reported  by  them  to  be  unconstitutional,  and 
ultra  vires  of  the  Federal  parliament  (1).  This  bill  pur- 
ported to  incorporate  a  company  of  teachers  for  the  Do- 
minion, and  consequently  as  such,  infringed  on  the 
powers  of  the  provincial  legislatures,  in  which  is  vest- 
ed by  section  93  of  the  British  North  America  Act,  the 
exclusive  control  over  education ;  and  the  learned 
judges,  by  declaring  it  unconstitutional,  recognized  the 
principle  that  for  a  matter  constitutionally  provincial, 
the  Federal  parliament  has  not  the  power  to  incorpor- 
ate a  company  for  the  Dominion.  And  that  this  is  so, 
seems  to  me  clear  ;  but  then  it  is  as  clear  upon  the 
same  principle  that  the  Federal  parliament  could  not 
incorporate  insurance  companies,  nor  legislate  in  any 
manner  whatsoever  on  their  trade  and  business,  if  in- 

(1)  Journal  of  Senate,  1876,  pp.  155,  206, 
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1880      snrance  was  a  matter  constitutionally  provincial,  that 
'^[^      is  to  say,  left  under  provincial  control  by  the  British 
CiTizKs.'    jVor^A  America  Act. 

'jiiK  QuKEx      I  say  then  to  the  respondent :  *'  If  legislation  on  in- 
iNM.^  od.    g^ji^mj^  jg  igft  tQ  i]^Q  provincial  legislatures  by  the 

Paiwoks.   British  North  America    Act,  the  Federal  parliament 

Y!"'*V^j?*  had  not  the  power  to  create  the  Citizens'  Insurance 

V.        Company,    and  then  you  were  never  insured.    If,  on 

the  contrary,  the  i>ower  of  legislation  over  insurance  is 

Tasclwreau,  igfl.    ^^    ^.Jj^q    federal    authority,  then    this    power  is 

supreme  and  exclusive  :  the  federal  authority  alone  can 

regulate  this  trade  in  all  its  details,  and  the  Ontario 
statute,  which  purports  to  do  so,  is  ultra  vires 
and  unconstitutional.  In  either  case,  the  judgment 
rendered  in  your  favor  in  the.  Courts  below  must  be 
reversed  and  the  appeal  allowed.  (It  is  admitted  that, 
if  the  Ontario  statute  is  ultra  vires,  the  appeal  is  to  be 
allowed.) 

However,  I  feel  it  my  duty  not  to  avoid  deciding  the 
main  question  raised  in  this  case,  and  I  hold  for  the 
reasons  hereinbefore  given,  that  the  Federal  parliament 
has  the  right  to  incorporate  insurance  companies  and 
'  to  regulate  them  and  their  trade  and  business:  that 
this  right  is  exclusive,  and  that  consequently  the 
Ontario  Legislature  has  exceeded  its  powers  in  enacting 
the  Fire  Insurance.  Policy  Act.  It  cannot  be,  according 
to  both  the  letter  and  the  spirit  of  the  British  North 
America  Act,  that  one  Government  could  have  the  right 
to  incorporate  these  companies,  and  another  Gt)vemment 
the  right  to  regelate  them  and  their  trade  and  business. 
It  cannot  be  that  the  provincial  legislatures  could  thus 
have  it  in  their  power  to  retard  and  impede,  burden 
and  impair,  obstruct,  and  even  defeat  the  enactments 
of  the  federal  authority. 

The  laws  promulgated  for  the  Dominion  by  the 
Federal  parliament  under  the  provisions  of  the  Imperial 
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Act,  must  have  their  full  sway  from  the  Atlantic  to  the      1^^ 
Pacific,  unrestrained  by  any  other  legislative  body,  free      ^ue 
from  provincial  control,  without  hindrance  from  pro-  Citizexs' 
vincial  legislation.    On  the  application  of  this  rule  rest  The  Qleek 
entirely  for  our  country  the  safe-guards  against  clashing      \  ^ 
legislation ;  against  concurrent  jurisdiction  ;    against  I^arsoxs. 
interfering  powers;  against  the  repugnancy  between  the  ^f^Q^^ 
right  in  one  government  to  pull  down  what  there  is  an        «• 

acknowledged  right  in  another  to  build  up ;   against      

the  incompatibility  of  the  right  in  one  government  to'^"*^^^'**^' 
destroy  what  it  is  the  right  in  another  to  preserve  (1).  — -» 
The  Court  of  Appeal  of  Ontario  goes  so  far  as  to  say 
that  an  insurance  company,  created  and  authorized  by 
the  Dominion  of  Canada  to  do  business  throughout  the 
whole  Dominion,  can  be  excluded  from  making  con- 
tracts in  the  Province  of  Ontario  by  the  provincial 
legislature ;  and  there  is  no  doubt  that  it  is  so,  if  the 
provincial  legislatures  have,  as  held  by  the  Ontario 
Courts,  the  power  to  regulate  the  insurance  trade.  But 
this,  in  my  opinion,  demonstrates  conclusively  that  the 
provincial  legislatures  have  not,  and  cannot  have  such 
a  power  of  regulation. 

If  the  Ontario  legislature  can  exclude  an  insurance 
company  from  the  province  of  Ontario,  it  must  be  con- 
ceded that  all  the  other  provincial  legislatures  have  the 
same  right  in  their  respective  provinces.  So  that,  ac- 
cording to  this  theory,  if  all  the  provincial  legislatures 
should  exercise  this  right,  a  company  created  and 
authorized  by  the  Federal  parliament  to  do  business  all 
through  the  Dominion^  could  not  then  do  business  any- 
where in  the  Dominion. 

But,  may  I  ask  here  again,  what  would  then  be  the  use 
of  a  Dominion  charter  ?  Clearly  none  whatever.  Has  the 
Imperial  parliament  granted  to  the  federal  authority  a 
I>ower  so  entirely  useless  and  unsusceptible  of  any  prac- 

(1)  JffcOulfoeh  y.  M^land^  4  WheMon  316. 
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1880     tical  effect  ?    The  Constitutional  Act  does  not,  as  I  read 

ThT     it,  bear  an  interpretation  inevitably  leading  to  such 

CiTizKxs*  anomalous  consequences ;   the  j)owers  of  the  federal 

Thb  Quebn  authority  cannot,  to  such  an  extent,  be  dependent  upon 

\^       the  consent  and  good- will  of  the  provincial  authorities. 

Parsons.       Jt  jg  of  the  very  essence  of  supremacy  to  remove  all 

ixs ^Co^  obstacles  to  its  action  within  its  own  sjihere,  and  so  to 

».        modify  every  power  vested  in  subordinate  governments 

SO  as  to  exempt  its  own  operations  from  their  mfluenco, 

Taschoreau,  ^^^  jj  cannot  be  that  the  framers  of  our  constitution, 
who  determined  to  give  to  the  central  power  of  this 
Dominion  the  supremacy  and  strength  which,  in  the 
hour  of  trial,  were  found  to  be  so  much  wanting  in  the 
federal  power  of  the  United  Slates^  have  thus  given  to 
a  province,  or  to  all  the  provinces  uniting  in  a  common 
legislation,  the  power  to  annihilate,  either  directly  or 
indirectly,  the  corporation  which  the  central  power  is 
authorized  by  the  Act  to  create ;  that  they  have  thus 
rendered  inevitable  in  this  Dominion,  that  conflict  of 
powers  under  which  a  federation  must  always,  sooner 
or  later,  crumble  and  break  down. 

In  re  The  Western  Insurance  Company,  appellant,  and 
Johnston,  respondent,  the  appeal  must  also,  in  my  opinion, 
be  allowed,  for  the  reasons  I  have  given  in  the  Citizens^ 
V.  Parsons, 

The  Western  exists  in  virtue  of  an  Act  of  the  late 
province  of  Canada ;  but  if  insurance  is  a  trade,  the 
Acts  on  the  subject  passed  before  Confederation  can  now 
be  repealed,  altered  or  amended,  by  the  Federal  parlia- 
ment only,  under  section  129  of  the  British  North 
America  Act. 

In  the  Queen  Insurance  Company  v.  Parsons  also,  the 
appeal  must,  in  my  opinion,  be  allowed.  The  Company 
appellant,  in  this  case,  being  a  foreign  Company,  is  on 
a  slightly  different  footing  than  the  Citizens^  and  the 
Weslern.Yet,  if  upon  the  grounds  I  have  stated,  insurance 
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companies  and  their  trade  and  business  £bJ1  under  the      1880 
regulations  and  control  of  the  Federal  parliament,  there      ^^ 
are  no  reasons  why  foreign  insurance  companies  should   Citizbhs' 
be  held  to  be  under  provincial  control.  Thb  QuBnr 

It  is  admitted  (and  my  remarks  here  apply  as  well  to     *'^%,'^^ 
the  other  two  companies,  which  are  also  under  license   P^Raoxa. 
of  the  Federal  Government)  that  this  company,  the  "^^^^q^ 
Queen  Insurance  Company,  has  obtained  from   the        ^^ 
Federal  Government  a  license,  that  is  to  say,  a  permit      .1^ 
to  do  business  all  through  the  Dominion,  under  38  Vic,  ^^  ^      ' 

ch.  20,  and  40  F/c,  ch.  42  Now  a  license  is  a  regulation,      

or  rather,  it  is  a  permit  to  carry  on  a  trade  under  cer^ 
tain  regulations  enacted  by  the  licenser  (1). 

These  regulations  the  federal  authority  has  made. 
To  obtain  its  license,  this  company  had  to  deposit 
150,000  with  the  Receiver  General  of  the  Dominion  (2) ; 
it  had  to  file  with  the  Dominion  Government  certain 
documents,  and  perform  certain  formalities  enumerated 
in  sections  10  and  following  ones  of  the  said  Act. 
Any  business  done  before  this  deposit  was  made  and 
these  formalities  fulfilled,  would  have  brought  on  the 
person  doing  such  business  a  penalty  of  $1,000  or  an 
imprisonment  for  six  months. 

This  company,  moreover,  is  taxed  by  the  Federal 
Government,  sec.  28,  sub-sec.  5.  All  these  enactments 
are  regulations  on  its  trade  and  business.  Having  com- 
plied  with  them  all,  it  could  reasonably  expect  to  have 
acquired  some  right,  some  privileges.  **  But  that  is  not 
so,"  say  the  respondent  and  the  Ontario  courts  to  the 
appellant,  '^  or,  at  the  most,  if  it  is  so,  it  is  only  as  long 
as  the  provincial  legislatures  will  suffer  the  permits 
and  enactments  of  the  Dominion  authority.  And  when 
they  please,  instead  of  doing  your  business  all  through 
the  Dominion  of  Canada,  as  the  federal  authority  has 

(1)  Colder  v.  Kirly,  5  Gray's  Bep.        (2)  Sec.  6,  38  Vic,  ch.  42. 
597. 
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1880  given  you  the  right  to  do,  you  will  be  excluded  from 

Thb  Canada  altogether,  either  iu  express  terms  or  indirectly, 

^' AND^*'  by  these  legislatures  imposing  upon  you,  under  their 

The  QuBKN  power  to  regulate  your  contracts,  auch  onerous  condi- 

*t>.  tions  that  you  will  be  forced  to  withdraw."    Such  is, 

Parsons,  according  to  the  respondent,  the  relative  position  of  the 

Trr  federal  power  towards  the  provincial  power,  under  the 

^     »•  British  North  America  Act.    I  venture  to  think  that  our 

Johnston.  ...  ,  ,  i         i  .    . 

constitution  is  not  the  solemn  mpcjcery  that  this  mter- 

Taschereau,  pretation,  if  it  prevails,  would  make  it  to  be.    Insurance 

business  is  a  trade,  and  to  the  federal  authority  belongs 

the  "  exclusive  "  power  of  regulation  of  that  trade  '^  in 
each  and  every  province  "  in  the  Domi^iion,  and  this  is 
so,  (enacts  section  91  of  the  Constitutional  Act),  notwith- 
standing that  this  power  mi^ht  interfere  with  the 
rights  conceded  to  the  provincial  legislature^;  by  section 
£|2.  This  power  to  regulate  excludes  necessarily  the 
action  of  all  others  that  would  perform  the  same  opera- 
tion on  the  same  thing,  and  to  the  Federal  parliament 
alone  must  belong  the  right  to  impose  upon  the  pom- 
pany  api>ellant  and  its  pplicies,  the  conditions  and  res- 
trictions which  tlfis  Ontario  Fife  Insurance  Policy  Act 
purix>rts  to  impose,  or  any  conditions  or  restrictions 
whatsoever. 

These  companies  cannot  be  contrpUed  and  governed 
by  as  mapy  flifferent  regulations  ^  there  are  provinces 
in  the  Dominion.  It  is  by  the  comity  of  the  Dominion 
that  they  are  Emitted  here,  and  under  the  Dominion 
laws  and  power  that  they  remain.  One  of  the  great 
benefits  of  confederation  would  be  lost  il  tljp  rules  on 
trade  and  comn^erce  were  not  ui^iforfu  all  through  the 
Dominion ;  if  the  provincial  legislatures  had,  as  con- 
tended by  the  reapon^ent,  the  powpr  tp  tamper  with 
the  grants  an4  privileges  cpnferred  by  the  federal 
authority  on  the  trading  and  commercial  bodies  author- 
ized  to  do  business  in  this  country. 


VOL.  IT.]    SUPREME  COUKT  OF  CANADA.  3lf 

I  have  not  lost  sight  of  certain  enactments  of  the  Federal       1880 
parliament,  in  which  it  seems  to  be  admitted  that  the       Tai 
provincial  legislatures  hare  the  right  to  incorporate    ^*^*'* 
insurance  companies.     But  the   Federal  parliament  TnB  Qumi 
cannot  amend  the  JSritish  North  America  Act,  nor  give,      *   ». 
either  expressly  or  impliedly,  to  the  local  legislatures,    ^^"^'*' 
a  power  which  the  Imperial  Act  does  not  give  them,    j^s,  Ov 
This  is  clear,  and  has  always  been  held  in  this  court  to  j^n^J,-« 
be  the  law.    I  have  also  not  failed,  as  it  was  my  duty_   — 
to  do,  to  give  due  consideration  to  the  fact  that  the  res-        j. 
pondent  appears  to  have  in  his  favor  the  weight  and 
authority  of  the  opinions  of  the  learned  judges  of  the 
province  of  Ontario,  though  I  may  here  remark  that 
the  judges  of  the  Court  of  Queen's  Bench,  in  one  of 
these  cases.  Western  Assurance  Co,  v.  Johnston^  distinctly 
stated  that  they  did  not  express  their  individual  opinions 
on  this  constitutional  question,  but  yielded  to  the  judg- 
ments already  given. 

GWYNNE,  J. : — 

Upon  the  point  as  to  the  construction  of  the  Act,  as- 
suming it  to  be  not  ultra  vires  of  the  provincial  legis- 
lature, I  retain  the  opinion  expressed  by  me  in  Oeraldi 
y.  The  Provincial  Insurance  Company  (1),  that  the  true 
construction  of  the  Act  is  that  the  statutory  conditions 
set  out  in  the  schedule  to  the  Act,  whether  omitted  alto- 
gether,  with  or  without  others  being  substituted  in 
their  place,  or  whether  some  be  omitted  and  others  re- 
tained and  new  ones  added,  shall  alone  be  regarded  as 
being  part  of  the  policy,  unless  the  conditions  and  vari- 
ations, whether  of  omission^  substitution  or  addition, 
shall  bd  printed  on  the  policy  in  the  manner  prescribed 
by  the  Act,  the  object  being,  that,  to  secure  uniformity, 

no  departure  from  the  statutory  conditions  shall  be 

• 

(1)  29tJ.  C.C.P.321. 
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1^80      recognized,  unless  the  variations  shall  be  endorsed  in 
The      the  manner  prescribed  in  the  Act. 
Citizens'       rpj^^  words  of  the  statute  are,  to  my  mind,  free  from 

AND  ' 

The  Qi  eex  ambiguity,  namely  :  "  The  conditions  set  forth  in  the 

%.  ^   schedule  to  this  Act  shall,  as  against  the  insurers,  be 

Pahsoxs.  deemed  to  be  part  of  every  policy  of  fire  insurance  here- 

hwl^CoT  ^^^^^  entered  into,  or  renewed,  or  otherwise  in  force  in 

»•        Ontario,  with  respect  to  any  property  therein." 

J '      The  words  "  shall  be  deemed,"  &c.,  &c.,  here  used, 

G Wynne,  J.  plainly  point  to  the  case  of  the  conditions  not  being 
stated  to  be  part  of  the  policy,  in  which  case  there 
would  be  no  necessity  for  saying  they  "  shall  be  deem- 
ed to  be,"  &c.,  &c.  Then,  the  next  branch  of  the 
sentence  is  purely  directory,  and  not  a  condition  pre- 
cedent to  the  prior  branch  of  the  sentence  acquiring 
force ;  it  is  coupled  to  the  prior  branch  by  the  copula- 
tive "  and,"  "  and  shall  bo  printed  on  every  such  policy 
with  the  heading  '  Statutory  Conditions  ;* "  the  sentence 
still  continues  copulatively,  "  and  if  a  company  or  other 
insurer  desire  to  vary  the  said  conditions,  or  to  omit 
any  of  them,  or  to  add  new  conditions,  there  shall  be 
added,  in  conspicuous  type  and  ink  of  different  color, 
words  to  the  following  effect:"  Variations  from  con- 
ditions," &c.,  &c.,  &c. 

These  statutory  conditions,  it  is  to  be  observed,  are 
framed  for  the  express  purpose  of  protecting  the  insur- 
ers. Out  of  twenty-one  conditions  in  the  original  Act, 
there  is  but  one  which  can  be  said  to  be  framed  for  the 
purpose  of  protecting  the  insured  against  the  insurers, 
namely,  the  20th. 

These  conditions,  as  the  Act  recites,  were  framed  by 
a  Judicial  Commission  appointed  by  the  Government 
of  the  province  of  Ontario,  for  the  express  purpose  of 
framing  such  conditions  as  would  be  just  and  reason- 
able to  be  inserted  in  all  fire  policies  on  real  or  personal 
property  in  the  province,  and,  being  so  framed,  the  Act 
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further  recites  that  'Mt  is  advisable  that  these  condi-      1880 
tions  should  be  expressly  adopted  by  the  legislature  as      ^^ 
the  Statutory  Conditions  to  be  contained  in  policies  of  CitizbnsP 
insurance  against  fire  entered  into  and  in  force  in  the  rns  Quest 
province."    The  very  term  here  used,  "  the  statutory     ^^Jy^ 
conditions,  &c.,  &c.,  seems  to  show  the  intent  to  be   rAnsosw. 
that  they  shall  operate  by  force  of  the  statute  to  be  part  ^JjJ^^™ 
of  a  contract  without  the  necessity  of  their  being  em-        «• 
bodied  in  the  contract,  for,  if  embodied  in  the  contract,       * 
they  become  conditions  acquiring  force  from  the  con-  Q^T^ne,  j. 
tract  and  agreement  of  the  parties,  and  not  from  the 
statute.    The  contract  of  fire  insurance  being  one  re- 
quiring the  utmost  good  faith  upon  the  part  of  the  in- 
sured, and  these  conditions  being  adopted  as  being  just 
and  reasonable  and  for  the  express  purpose  of  protect- 
ing insurers,  and  securing  to  them  that  good  faith  which 
ought  to  exist  in  every  contract  of  insurance,  the  above 
recital  seems  to  amount  to  a  legislative  declaration,  that 
the  presence  of  these  conditions  is  necessary  in  order  to 
make  contracts  of  fire  insurance  to  be  just  and  reason- 
able. 

To  effect  the  purpose,  namely,  that  these  conditions, 
so  necessary  to  making  contracts  of  insurance  reasonable, 
shall  be  part  of  every  contract  of  fire  insurance  and  no 
others,  unless,  as  prescribed  in  the  Act,  the  Act  is  pass- 
ed. It  would  be  singular,  indeed,  if  we  should  find  an 
Act,  which  has  been  passed  for  the  purpose  of  making  all 
contracts  of  insurance  just  and  reasonable  contracts,  to 
be  so  framed  and  expressed  in  its  enacting  clauses  as  to 
force  from  a  court  of  justice  the  construction,  that  un- 
less these  conditions  are  endorsed  on  the  policy  in  a 
particular  form  and  under  a  particular  heading,  and 
although  conditions  of  a  like  imi>ort  are  agreed  upon 
between  the  parties,  and  are  endorsed  upon  the  policy 
as  part  of  the  contract,  nevertheless  the  contract,  strip- 
ped of  the  element  essential   to  make  it  just  and  rea- 
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1880     sonable,  shall  be  held  to  be  free  from  all  conditions,  and 

TfiT     may,  as  such,  be  enforced  hj  the  party  who  has  violated 

^*  AXD^*'  the  conditions  to  which  he  agreed,  as  if  the  opi>osite 

TifK  Queen  party  had  subscribed  a  contract  without  conditions,  so 

\^      compelling  a  defendant  to  pay  a  sum  of  money,  con- 

rAR.*oxi.  trary  to  the  express  agreement  of  both  parties  to  the 

In^^^  contract,  against  all  reason  and  justice. 

f-  To  hold  that  au  insurer  shall  not  be  entitled  to  avail 

J '  himself  of  a  condition  endorsed  upon  the  i>olicy,  and 

0 Wynne,  J.  ^^^q^  jq  \^j  t}^^  other  contracting  party  as  an  essential 

element  in  the  contract,  and  which,  in  substance,  is 
identical  with  one  of  the  statutory  conditions,  or  to  call 
in  aid  the  statutory  conditions  to  the  like  effect,  unless 
the  statutory  conditions,  in  the  precise  words,  form  and 
heading  given  in  the  statute,  are  endorsed  upon  the 
policy,  seems  to  me  to  be  a  mockery  of  justice.  To  enact 
that  a  contract,  in  order  to  be  valid  and  binding  and 
capable  of  being  enforced  in  a  court  of  justice,  must  be 
in  a  prescribed  form,  is  an  exercise  of  legislative  author- 
ity with  which  we  are  familiar ;  but  an  enactment  that 
a  contract  (to  which  the  parties  themselves  have  ex- 
pressly agreed)  shall  not  operate  according  to  the  terms 
of  their  agreement,  but  shall  operate  in  violation  of 
those  express  terms,  in  the  interest  of  the  party  who 
alone  has  violated  them,  so  as  to  enable  him  to  recover 
from  the  other  party  a  sum  of  money  under  circum- 
stances in  the  event  of  the  occuring  of  which  it  was 
an  express  term  of  his  contract  that  he  should  have  no 
claim  whatever,  or,  in  other  words,  although  he  could 
not  recover  under  the  terms  of  the  contract,  which  he 
produces  as  the  one  he  made,  he  may,  in  defiance  of 
such  terms,  recover  as  under  a  totally  different  contract, 
which,  as  a  matter  of  fact,  never  was  made,  is  such  an 
unprecedented  and  wanton  assertion  of  arbitrary  i>ower, 
and  is  so  contrary  to  all  our  ideas  of  jtustice  and  of  the 
principles  which  should  govern  legislative  bodies  in 
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their  interference  with  contracts,  that  the  language  used      1^^ 

by  the  legislature,  upon  which  such  a  construction  is      tbs 

sought  to  be  put,  should  be  expressed  in  such  unmis-  ^""p*** 

takeable,  clear  and  unequivocal  terms  as  to  leave  open  Tn  Qcrar 

no  possible  way  of  escape  to  the  court  of  justice,     '  '^^ 

which  should  be  called  upon  to  put  such  a  construction   J^amo^'*- 
n«^rv«  u  Wsiissir 

The  courts  below  have  held  that  the  construction       «• 

which  appears  to  me  to  be  the  true  one  cannot  be  so,      

and  that  the  other  construction  above  suggested  is — not  ^^^^^  J* 
because  the  language  of  the  Act  clear  I 3^  expresses  in 
terms  such  to  be  the  intent  of  the  legislature,  but  be- 
cause in  the  judgment  of  .those  courts,  no  force  can 
otherwise  be  given  to  the  words  "  as  against  the  insur- 
ers," but,  as  it  seems  to  me,  the  courts  below,  in  put- 
ting the  construction  which  they  do  upon  these  words, 
have  overlooked  the  fact  that,  in  order  to  do  so,  they 
have  altered  the  whole  frame  of  the  sentence  in  which 
they  occur,  so  as  to  express  the  very  opposite  of  what 
the  sentence  do^s  literally  express. 

The  sentence  is— ''the  conditions  set  forth  in  the 
schedule  to  this  Act  shall,  as  against  the  insurers,  be 
deemed  to  be  part  of  every  i>olicy  of  insurance, "  &c., 
&c.,  &c.  The  Act  does  not  say  that  as  against  the 
insurers  the  single  condition  numbered  twenty,  which 
is  the  only  one  so  framed  as  to  operate  to  the  prejudice 
of  the  insurers,  shall  bo  deemed  to  be  part  of  every 
policy,  &c.,  and  that  the  others,  (twenty  in  number) 
which  are  framed  for  the  purpose  of  operating  in  their 
favour,  shall  not  be,  but  that  (at  whatever  may  be  the 
time  and  place  contemplated  by  the  Act  when,  as  is 
therein  directed,  the  adjudicatioi}  shall  take  place, 
namely,  that  the  conditions  shall  be  deemed  to  be  part 
of  every  policy,  &o.,  &c.),  all  the  conditions  alike  shall  be 
deemed^  that  is  to  say,  adjudicated^  to  be  part  of  every 
P#licy,  &a.    Now,  when  can  this  time  and  place  be, 

21 
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1880      unless  upon  the  occasion  of  an  action  being  brought  in 

Thb      Court  by  the  insured  against  the  insurers  ?   Then  alone 

^'^D^^'  can  adjudication  take  place,  and  such  adjudication  is  to 

Thb  Qcjebx  be,  that  the  conditions  set  forth  in  the  schedule,  that  is 

'^^       to  say,  all  the  conditions,  &c.,  shall  be  deemed  to  be 

Pabsoxs.  pi^rt  of  every  policy,  &c. ;  but  the  construction  put  by 

i^C^  the  Courts  below  upon  this  language  is  that  "  the  con- 

f  •        ditions  set  forth  in  the  schedule  to  this  Act  shall,  as 

'  *  against  the  insurers,  be  deemed  to  be  no  part  of  any 

^^''^T^i  ^'  policy  of  insurance  hereinafter  entered  into,  or  renewed, 
or  otherwise  in  force  in  Onlario  y^  ith  respect  to  any 
property  therein,  unless  the  same  shall  all  be  printed 
on  such  policy,  under  the  heading  Statutory  Conditiom^ 
and  in  default  of  their  being  so  printed,  though  the 
assured  accepted  the  policy  upon  an  express  contract 
that  it  should  be  held  by  him  subject  to  certain  condi- 
tions to  be  fulfilled  by  him,  he  shall,  notwithstanding 
that  he  has  violated  all  those  conditions,  be  absolved 
therefrom,  and  also  from  the  conditions  which,  because 
of  their  being  just  and  reasonable,  the  Act  recites  that 
it  was  deemed  advisable  to  make  them,  by  legislative 
authority,  part  of  every  policy,  and  shall  recover  as 
upon  a  contract  known  to  have  been  never  entered  into, 
namely,  a  contract  free  from  all  conditions,  except  the 
occurring  of  loss  by  fire." 

It  was  suggested,  in  argument  before  us,  that  the 
intention  of  the  legislature  was  to  impose  this  conse* 
quence  as  a  punishment  upon  insurance  companies 
in  case  they  should  issue  i>olicies  with  conditions, 
albeit  in  substance,  identical  with  the  statutory  Con- 
ditions, in  any  other  form  or  mode  of  expression 
than  that  mentioned  in  the  schedule  to  the  Act, 
and,  by  this  infliction  of  punishment,  to  compel  the 
companies  to  adopt  the  prescribed  form.  We  are  not 
warranted,  in  my  opinion,  in  attributing  to  a  legis- 
lative body  a  purpose  so  futile  and  so  vindictive.    The 
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construction  that  the  statutory  conditions,  unless  there      1^^ 
shall  be  variations  agreed  upon,  shall  be  deemed  to  bo      i^ 
part  of  every  policy,  &c.,  secures,  in  the  most  effectual  ^'«««' 
manner  possible,  the  recited  object  of  the  legislature  in  Thb  Qussy 
passing  the  Act  equally  as  if  the  conditions  should  be        ^^ 
endorsed  under  the  heading  "Statutory  Conditions,"   Parsons. 
and  as  such  construction  would  render  disobedience  Yn^CoT 
innocuous  and  practically  immaterial,  the  offence  would       «• 

be,  in  effect,  removed,  and,  with  it,  all  occasion  for  the      

punishment  removed  also.  Gwynne,  J. 

But,  it  is  said,  if  the  conditions  are  to  be  deemed 
to  be  part  of  every  policy,  although,  in  fact,  not 
endorsed,  they,  from  their  nature,  cannot  operate  as 
against  the  insurer.  Grant  that  they  cannot,  in 
the  sense  in  which  the  Courts  below  have  construed 
the  Act,  and  it  may  be  difficult  to  understand  how 
conditions,  whose  express  object  and  purpose  is  to 
protect  the  insurers  against  certain  acts  and  defaults  of 
the  insured,  and  for  that  purpose  are  pronounced  by 
the  Act  to  be  just  and  reasonable  to  be  adopted  as  part 
of  every  contract  of  fire  insurance,  should  be  used  to 
the  prejudice  of  the  persons  for  whose  protection  they 
are  introduced ;  but,  to  my  mind,  all  this  only  shews 
that  the  intent  of  the  legislature  in  using  the  words 
was  not  that  which  is  imputed  to  it  by  the  Courts,  for 
the  Act  expressly  says  that  it  is  against  the  insurers 
that  the  conditions  shall  be  deemed  to  be,  that  is,  adjudg- 
ed, to  be  part  of  every  policy,  &c.,  and  a  difficulty,  if 
there  be  any,  in  giving  effect  to  those  words  would 
never  justify  the  construction  put  upon  them  by  the 
Courts  below,  which,  in  my  judgment,  is  not  only 
forced,  unnecessary  and  contrary  to  the  spirit  of  the 
Act,  but  contrary  to  its  letter  also,  and  one  to  support 
which  a  total  remodelling  of  the  sentence  is  necessary, 
while  a  sufficiently  reasonable  sense  can  be  put  ui>on 
the  words  by  the  construction  which  appears  to  me  to 
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1S90      be  the  trtie  oue,  $  coustructiou  which  iu  the  most  eSec- 
1^      tual  maaaer  attains  the  object  which  the  preamble  of 
CmTBNs'  ^be  Act  declares  the  Legislature  had  iu  view  iu  passing 
Ths  Qitbbn  the  Act.  namely,  that  of  securing  that  these  just  and 
^\       reasonable  conditions,  so  necessary  to  the  existence  of 
Parsoxs.  every  just  contract  of  insurance,  shall  be  adjudged  to 
Tv^-^  Co^  be  part  of  every  policy  of  fire  insurance,  and  to  be  the 
V.       sole  conditions  affecting  every  policy,  unless  variations 
oH>8Toy.  tberefrom  shall  be  printed  on  the  policy  in  the  precise 
Gwynne,  J.  manner  pointed  out  in  the  Act ;  such  a  construction  re- 
'      lieves  the  courts  from  the  position  of  doing  a  plain  injus- 
tice which  the  other  construction  causes.    To   prevent 
the  adoption  of  the  construction  put  upon  the  Act  by  the 
Courts  below,  it  is  sufficient,  in  my  opinion,  to  say  that 
there  is  not  an  expression  in  the  Act  which  indicates,  iu 
the  remotest  degree,  the  intention  of  the  legislature  to 
have  been  to  commit  the  iiy  uetice  of  enabling  an  insured 
person,  while  violating  the  express  conditions  to  which 
he  had  agreed  tosubjeclhimself,  to  recover  against  the  in- 
surers as  upon  a  contract  which  was  never  entered  into. 
I  am  unable  to  bring  my  mind  to  concur  in  the  adoption 
of  a  construction  which  declares  that  a  man  who  con- 
tracts that  he  shall  have  no  right  to  recover  in  case  of  loss, 
if  he  shall  keep  upon  the  insured  premises  any  nitro- 
glycerine or  more  than  10  lbs.  of  gunpowder,  may 
nevertheless  (unless  that  contract  be  put  into  a  particu- 
lar  form)  recover  for  his  loss,  notwithstandittg  that  he 
has  kept  one  hundred  weight  of  each  upon  the  insured 
piemises,  and  that  these  explosive  materials  caused  the 
fire  which  occasioned  his  loss. 

By  reference  to  the  case  as  reported  (1),  it  appears, 
although  it  does  not  appear  in  the  very  imperfectly 
printed  case  in  appeal  brought  before  us,  that  the  defen* 
dants,  in  theix  &th  and  6th  pleas,  set  up^  in  bar  of  the 
plaintiff's  recovery,  the  violation  by  tha  plaintiff  of 

(1)  43  U.  C.  Q.  B.  261. 
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certain  conditions  endorsed  ai>on  the  policy  of  like  im-      1^^ 
port  with  some  of  the  "Statutory  Conditions,"  bnt      ^Kr 
which  were  not  printed  in  the  form  mentioned  in  the  ^^^^ 
schednle  to  the  Act.     They  also,  in  their  Tth  plea,  Thb  Qtrrair 
pleaded  the  violation  by  the  plaintiff  of  one  of  the        ^^ 
statutory  conditions,  namely,  further  insurance  without  P^^s^**- 
notice.    The  plaintiff  himself  proved  a  clear  violation,  T^^co* 
although,  perhaps,  a  negligent  violation  of  that  condi*        0. 

tion,  the  effect  of  which  was  to  cause  the  property  to      J ' ' 

be  over  insuiied.  The  court  rejected  all  those  pleas,  CJw^ine,  J. 
holding  the  iK>licy  containing  conditions  to  which  the 
plaintiff  had  assented,  to  be  not  only  absolved  from 
those  conditions,  but  also  from  the  statutory  conditions, 
and  the  contract  to  be  free  firom  all  conditions.  Under 
these  circumstances,  it  appears  to  me  to  be  imx>osBible 
to  stistain  a  verdict  rendered  in  favour  of  the  plaintiff, 
and  that  a  new  trial  must  needs  be  granted,  if  it  were 
not  that  it  is  clear  the  plaintiff  has  violated  the  statu* 
tory  conditions  set  out  in  the  7th  plea,  and  as  no  verdict 
ib  his  favout  could  upon  that  plea  be  flrustained,  but 
would  hftve  to  be  set  aside  ex  debito  Jnsiitia.  a  hew  VAbX 
would  be  unnecessary,  and  a  non-suit  should  be  entered. 

The  Queen  Insurance  Oompanp  V.  Parsons. 

Upon  the  question  as  to  the  construction  of  the  con- 
tract involved  in  the  interim  receipt  sued  upon,  assum* 
ing  the  Fire  Insurance  Policy  Act  of  1876  not  to  be 
uHra  vires  of  the  provincial  legislature,  I  am  of  opinion 
that  the  Act  does  not  affect  an  insurance  made  through 
the  medium  of  an  interim  receipt  pending  an  applica- 
tion for  a  policy.  The  difference  between  an  interim 
teceipt  and  a  completed  policy  is  well  known,  and  inust 
be  deemed  to  have  been  so  to  the  legislature,  and  when 
they  framed  an  Act  having  express  reference  to  a  policy, 
and  to  that  only,  we  must  conclude  that  they  did  so 
designedly,  and  did  not  intend  to  include  under  thai 
tettn  to  interim  teceipt.    We  have  no  tight  td  extend 
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1880      the  Act  beyond  wliat  it  has  clearly  expressed ;  more- 
ls     over,  it  is  imi>ossible  to  construe  the  Act  as  applying  to 
^^"^D^    interim  receipts,  since  by  so  doing  we  should  utterly 
Tab  Qubex  destroy  the  most  essential  characteristic  and  property 
\  ^   of  such  a  receipt,  namely,  the  property  of  being  liable 
Paksovs.   to  immediate  cancellation  upon  the  company  declining 

^iS!cor  ^^  ^^^^  *^®  ^"^  *^^  *^  ^®®^®  *  policy,  which  the  18th 

V'        statutory  condition,  if  those  conditions  applied,  would 

_  '  no  longer  permit  to  be  done ;  and  the  effect  would  be 

Gwynne;  J.  jj^j^t  a  condition  which,  when  applied  to  a  perfected 
policy,  is  introduced  there  for  the  protection  of  and  in 
the  interest  of  the  insurers,  would  operate  to  their  in- 
jury when  applied  to  an  interim  receipt. 

Although  an  action  may  now,  under  the  Administra- 
tion of  Justice  Act,  be  brought  at  law  upon  an  interim 
receipt,  whereas  formerly  it  only  could  be  brought  in 
equiiy,  still  the  principle  upon  which  the  action  was 
sustained  remains  the  same,  namely,  that  the  contract 
involved  in  such  a  receipt  was  one  which  a  Court  of 
Equity  would  enforce  the  specific  performance  of,  by 
decreeing  the  issue  of  a  policy  in  accordance  with  the 
terms  of  the  agreement  contained  in  the  interim  receipt, 
and  it  was  argued  in  the  court  below  that  since  the 
passing  of  the  Fire  Insurance  Policy  Act,  a  Court  of 
Equity  would  not  decree  a  policy  to  issue  in  pursu- 
ance of  this  receipt  other  than  one  which  should  be 
subject  to  the  statutory  conditions  only,  and  that, 
therefore,  such  a  policy  must  be  taken  to  be  the  one 
referred  to  in  the  receipt  under  the  expression,  "  subject 
to  all  the  usual  terms  and  conditions  of  this  Company ;" 
but,  as  the  Act  authorises  variations  to  be  made  in  the 
statutory  conditions,  provided  only  that  they  shall  be 
just  and  reasonable,  even  though  it  might  be  that,  up  to 
the  time  of  the  issuing  of  the  interim  receipt,  the  de- 
fendants had  not  had  policies  printed  with  the  conditions 
endorsed  in  the  form  pointed  out  in  the  schedule  to  the 
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Act,  no  court  proceeding  upon  principles  of  equity      1880 
could  prevent  the  defendants  from  adopting,  albeit  at      tbs 
the  eleventh  hour,  those  conditions,  with  such  varia-  CmzBiis' 
tions,  as  should  be  reasonable,  before  they  should  issue  Thb  Qubkt 
a  policy  in  pursuance  of  the  receipt.    To  a  bill  in     *  ^ 
equity  framed  upon  this  receipt,  the  defendants  could,   PARsowa. 
as  it  seems  to  me,  effectually  resist  a  claim  made  by  the  Y"*'co' 
plaintiff  to  have  one  subject  to  the  statutory  conditions        o. 
only,  without  variations;  the  most  favorable  decree    ^^^^^' 
they  could  upon  any  principle  of  justice  be  entitled  to,  Qwynne,  J. 
would  be,  as  it  appears  to  me,  subject  to  the  statutory 
conditions  with  such  variations,  being  reasonable,  as 
the  defendants  should  desire  to  insert  of  like  import 
with  those  which  their  former  form  of  policy  contained 
and  put  into  the  shape  indicated  in  the  statute ;  no 
Court  of  Equity  could  deprive  them  of  the  right  given 
them  by  the  statute  of  making  reasonable  variations  in 
the  statutory  conditions,  and  compel  them  to  issue  a 
policy  with  the  statutory  conditions  alone  without 
such  variations.    The  case  would  have  to  be  regarded, 
as  it  appears  to  me,  precisely  as  if  the  receipt  had  been 
given  the  day  after  the  passing  of  the  Act,  and  before 
the  defendants  could  have  adopted  a  new  form  of  x>olicy 
in  compliance  with  the  terms  of  the  Act,  in  which  case, 
it  seems  to  be  clear  beyond  all  doubt,  that  no  Court  of 
Equity  could  compel  the  defendants  to  issue  a  policy 
subject  to  the  statutory  conditions  only,  unless  they 
happened  to  be  identical  with  the  conditions  upon  the 
form  of  i>olicy  theretofore  in  use  by  the  defendants. 

If  then  the  statute  does  not,  as  I  am  of  opinion  that 
it  does  not,  import  the  statutory  conditions  into  interim 
receipts,  then  these  receipts  must  be  construed  as  they 
would  have  been  if  the  Fire  Policy  Act  had  not  passed, 
and  the  defendants  can  neither  at  law  nor  in  equity  be 
held  liable  upon  any  other  terms  than  those  they  agreed 
to,  that  is^  to  insure  the  plaintiff  subject  to  the  con* 


^^ 
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^^^      d:tio3§  oonrained  in  tie  po!icM»  whiik  bare  been  and 

Tn      are  in  use  br  tbenu  and  tiie  plaintiff  is  in  this  poddoB, 

^^^^^^"^   that  he  cimnot  sne  opon  tb*  receipt  nnleaa  be  ia  willi]^ 

Taa  irrwiy  to  reeard  tbe  poHcT  asreed  to  be  issned  nnder  it  as  one 

^%J^    containing  tbe  conditions  wbicb  bare  ardinarilr  been 

Paxv/sti.   jh  ji^  witb  tbe  def^ndants^  or,  wbicb  aucms  to  me  to 

Wnrrns  ^  mx^rh  tbe  same  tbinsr,  a  p-^licr  wiib  tbe  statntoir 

t^'        conditions,  witb  sncb  raiiations  as  wonld  be  effected 

'^  '  br  su'i-b  of  tbe  conditions  npon  tbe  policies  wbicb  bare 

Owmne,  J.  jj^jgn  jj|  ordinarT  nse  witb  tbe  defendants,  as  wonld  be 
good  and  valid  nnder  tbe  statnte  if  enduised  as  raria- 
tions  in  tbe  form  prescribed  in  tbe  statnte.  Tbe  former 
is  wbat  tbe  plaintiff  did,  for,  to  pleas  setting  np  in  bar 
tbe  riolation  by  tbe  plaintiff  of  some  of  tbe  conditions 
endorsed  on  tbe  form  of  policy  ordinarilj  in  nse  bj  tbe 
defendants,  be  joined  issne  in  £ict,  wbicb  issnes,  wben 
brangbt  down  for  trial,  except  sncb  only  as  conld  bare 
been  raised  treating  tbe  statutory  conditions  as  tbe  only 
ones  to  wbicb  tbe  insurance  was  subject,  tbe  Coturt 
refused  to  entertain. 

Tbe  defendants,  by  tbe  policies  in  ordinary  use  witb 
tbenu  gnarded  tbemselTea  from  all  liability  for  loss 
in  case  tbe  insured  sbould  keep  more  tban  10  lbs.  of 
gunpowder  upon  tbe  premises  insured.  I  do  not 
tbink  it  could  be  beld  tbat  tbis  would  not  be  a  reason- 
able  Tariation  from  tbe  statutory  condition  wbicb 
allows  25  lbs.,  if  endorsed  upon  a  policy  in  tbe  manner 
prescribed  in  tbe  Act.  Tbe  Court  allowed  an  enquiry 
as  to  whetber  tbe  insured  kept  more  tban  tbe  25  lbs., 
but  wonld  allow  none  as  to  wbetber  be  kept  more 
tban  10  lbs.,  aod  in  sbort  tbe  case  was  tried  as  if 
a  policy  bad  been  in  &ct  executed  by  tbe  defendants 
subject  to  tbe  statutory  conditions  only,  witbout  any 
rariations.  In  tbis,  as  it  appears  to  me,  for  tbe  reasons 
above  given,  tbe  Court  erred,  and  tbere  should  tbere* 
fine  be  a  new  trial  ordm^  and  tbe  appeal  sheuld  be 
allowed  witb  costs. 
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But  it  is  contended  that  the  Act  under  consideration      ^^^ 
is  ultra  vires  of  the  provincial  legislature  of  Ontario,      "tue 
which  passed  it,  as  interfering  with  the  regulation  of  ^*"«^*' 
a  branch  of  trade  and  commerce — control  over  which  is  The  Quebx 
by  the  2nd  item  of  sec.  91  of  B.  N.  A.  Act,  vested  exclu-    ^""^^ 
sively  in  the  Dominion  parliament.  Parsons. 

The  question  thus  raised  is,  undoubtedly,  one  of  a  ^^^co.* 
very  grave  character,  for,  as  became  developed  in  the        ^^ 

argument  of  the  several  eases  now  before  us,  wherein      

the  point  is  raised,  one  of  which,  namely,  the  Western  ^^^7^^  •^• 
Assurance  Co.  v.  Johnston,  was  argued  by  the  Attorhey- 
Gkneral,  who  is  also  the  Premier  of  the  province 
of  Ontario,  in  support  of  the  constitutionality  of 
the  Act,  the  question  before  us  is  not  one  merely  affect- 
ing the  particular  Act  in  question,  but  our  judgment 
in  this  case,  although  the  Dominion  parliament 
is  not  represented,  and  has  not  been  heard  in  the  matter, 
will  logically  affect  some  thirty  acts  of  the  Dominion 
parliament,  whose  constitutionality  has  not  heretofore 
been  questioned,  and  which  must  be  ultra  vires  of  the 
parliament,  if  the  Act  now  before  us  be  intra  vires  of 
the  provincial  legislature,  and,  on  the  contrary,  if 
this  Act  be  ultra  vires  of  the  provincial  legislature,  a 
number  of  Acts  passed  by  the  legislature  of  the  province  of 
Ontario  must  be  equally  so.  It  is  clear  that  the  subject- 
matter  of  the  Act  in  question  is  not  one  over  which 
jurisdiction  is  by  the  B.  N.  A.  Act  given  concurrently 
to  the  provincial  legislatures  and  to  the  parliament. 
If  it  were,  no  doubt  the  Act  would  be  valid  "  as  long 
and  so  far  only  as  it  is  not  repugnant  to  any  Act  of  the 
parliament  of  Canada.^^  The  subject  not  being  one 
over  which  concurrent  jurisdiction  is  given  to  the  pro- 
vincial legislatures  and  to  the  parliament,  must  be 
placed  exclusively  either  under  the  one  or  the  other.  The 
question,  therefore,  is  determinable  by  the  rule  which 
I  adopted  in  the  City  of  Fredericton  v.  The  Queen  (1), 

(1)  3  Can.  Sup.  Ct..B.|  505. 
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1880      as  appearing  to  me  to  famish  an  unerring  gnide  in 

Thb      determining  whether  any  given  subject  of  legislation  is 

^'™^*'   within  the  jnrsidiction  of  the  provincial  legislatures, 

Tbb  QtrBEv  or  of  the  parliament,  namely  :    ^'  All  subjects  of  what- 

^\       ever  nature,  not  excluaively  assigned  to  the  local  legis- 

PARsovft.  iatures,  are  placed  under  the  supreme  control  of  the 

Wbitmh  Dominion  parliament,  and  no  matter  is  exclusively 

r.        assigned  to  the  local  legislatures  unless  it  be  within 

oHXftToy.  ^^^  ^£  ^j^^  subjects  expressly  enumerated  in  sec.  92, 

Qwynne,  J.  and  at  the  same  time  does  not  involve  any  interference 

with  any  of  the  subjects  enumerated  in  sec.  91." 

The  c<mtention  in  support  of  the  claim  that  the  Act 
is  within  the  jurisdiction  of  the  local  legislature,  is 
that  the  subject  matter  of  the  Act  comes  within  item 
18  of  sec.  92  of  the  B.  N.  A.  Act,  namely,  "  Property 
and  Civil  Bights  in  the  province.'' 

I  have  already  in  the  Ct7^  of  Fredericton  v.  The  Queen 
expressed  my  opinion  that  the  plain  meaning  of  the 
closing  sentence  of  sec.  91  is  that  (notwithstanding 
anything  in  the  Act),  any  matter  coming  within  any  of 
the  subjects  enumerated  in  the  9 1st  section,  shall  not 
be  deemed  to  come  within  the  class  of  subjects  enumer- 
ated in  the  92nd  section,  however  much  they  may 
appear  to  do  so.  Jurisdiction,  therefore,  over  *'  Properly 
and  Civil  Rights  in  the  province"  is  not  vested 
absolutely,  but  only  qualifiedly,  in  the  local  legisla- 
tures. 

In  so  far  as  jurisdiction  over  "Property  and  Civil 
Rights,"  in  every  province  may  be  deemed  necessary 
for  the  perfect  exercise  of  the  exclusive  jurisdiction 
given  to  the  Dominion  parliament  over  the  several  sub- ' 
jects  enumerated  in  sec.  91,  it  is  vested  in  the  parlia- 
ment, and  what  is  vested  in  the  local  legislatures  by 
item  13  of  sec.  92,  is  only  jurisdiction  over  so  much  of 
property  and  civil  rights  as  may  remain,  after  deduct- 
ing so  much  of  jurisdiction  over  those  subjects  as  may 
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be  deemed  necessary  for  securing  to  the  parliament      ^^30 
ezclosive  control  over  every  one  of  the  subjects  enumer-      x^ 
ated  in  sec.  91,  the  residuum,  in  fact,  not  so  absorbed  Citxzkw' 
by  the  jurisdiction  conferred  on  the  parliament.  The  Qibsk 

The  only  question,  therefore,  before  us  substantially      %/^ 
Is :  Are  or  are  not  joint  stock  companies,  which  are  I^^mous. 
incorporated  for  the  purpose  of  carrying  on  the  business  ^j^"J* 
of  Fire  Insurance,  Traders  ?  and  is  the  business  which        «. 
they  carry  on  a  trade  ?  

K  this  question  must  be  answered  in  the  affirmative,  ^^^^3^1X0,  J. 
the  Act  under  consideration  must  be  ultra  vires  of  the 
provincial  legislature,  as  much  as  was  the  Act  which 
in  Severn  v.  The  Qiieen  (1)  was  pronounced  so  to  be, 
and  as  the  Act  under  the  consideration  in  the  Oiiy  of 
Fredericton  v.  The  Queen  would  have  been  if  passed  by 
a  local  legislature ;  indeed,  it  seems  to  me  to  be  diffi- 
cult to  conceive  what  greater  assertion  of  jurisdiction 
to  regulate  trade  and  commerce  there  could  be,  than  is 
involved  in  the  assumption  and  exercise  of  the  right  to 
prescribe  by  Act  of  the  legislature  in  what  manner 
only,  by  what  form  of  contract  only,  by  what  persons 
only,  and  subject  to  what  conditions  only,  particular 
trades,  or  a  particular  trade,  may  be  carried  on, 
and  to  prohibit  their  being  carried  on  otherwise 
than  is  prescribed  by  the  Act.  If  this  may  be  done 
in  one  trade,  obviously  it  may  be  done  in  every 
trade,  and  so  all  trades  must  be  subject  to  the  will  of 
the  legislature  havingjurisdiction  so  to  legislate  as  to 
whether  it  shall  be  carried  on  at  ail  or  not.  As  to  the 
Act  under  consideration,  if  it  be  open  to  the  construc- 
tion put  upon  it  by  the  courts  below,  it  seems  to  me  to 
be  impossible  to  conceive  any  stronger  instance  of  the 
assertion  of  supreme  sovereign  legislative  power  to 
regulate  and  control  the  trade  of  fire  insurance  and  of 
fire  insurance  companies,  if  the  business  of  those  com- 

(1)  2  Can,  Sup.  Ct.  R.  70. 
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1880      panics  be  a  trade.    Now,  among  all  the  items  enuuier* 

Thr      ated  in  sec.  92,  it  is  observable  that  not  one  of  them  in 

^and''**  terms  indicates    the    slightest  intention    of  confer- 

fnn  QoEEN  ring  upon  the  local  legislatures  the  power  to  interfere 

i,,    '   in  any  matter  relating  to  trade  or  commerce,  or  in  any 

Parsoj^  matter  which  in  any  manner  affects  any  commercial 

^^^Q^  business  of  any  kind,  unless  it  be  item  No.  10,  whereby 

».        the  local  legislatures  are  emi)owered  exclusively  to 

"    * '  make  laws  in  relation  to  "  local  works  and  nnderlak- 

Gw}'nne,  J.  j^gg  «  subject  to  this  qualification,  namely,  "  other  than 

such  as  are  of  the  following  classes  :" 

"  1.  lines  of  steam  or  other  ships,  railways,  canals, 
telegraphs,  and  other  works  and  undertakings  connect- 
ing the  provinces,  or  extending  beyond  the  limits  of  the 
province ; 

*'  2.  lines  of  steamships  between  th6  province  and 
any  British  or  foreign  country ;  and 

"  8.  Such  works  as,  although  wholly  situate  within 
the  province,  are,  before  or  after  their  executioli,  de- 
clared by  the  parliament  of  Canada  to  be  for  the  gen- 
eral advantage  of  Canada,  or  for  the  advantage  of  two 
or  more  of  the  provinces." 

All  these  excepted  subjects  are,  by  item  29  of  sec  91, 
placed  under  the  exclusive  legislative  authority  of  the 
parliament  of  Canada,  and  so,  by  the  closing  paragraph 
of  section  91,  are,  in  effect,  pronounced  not  to  be  l6cal 
or  provincial  works  or  undertakings, — wotks  and  un- 
dertakings within  each  province  other  than  those  ex- 
cepted, are  all,  therefore,  which  can  come  within  the 
description  oi  *'  local  works  and  undertakings  "  com- 
prehended in  item  10. 

It  is  to  be  observed  also  that  when  power  to  incorpor* 
ate  companies  is  giv^n,  no  mention  is  made  of  trading 
companies.  The  power  is  expressly  limited  by  item 
No.  11,  sec.  92,  to  "  the  incorporation  of  companies  toiih 
provincial  objects.*^    None  of  the  learned  counsel  who 
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Goatended  lor  tlie  Ya[i4ity  of  tlic  statute  under  consid-      ^^^ 
eration,    yeutured    to    define    tke    term    *' provincial      Thb 
objects  ;"  they  rather  preferred  to  suhmit  at  large,  that  ^^zkns' 
the  item  intended  to  confer  power  to  incorporate  com-  The  Qurex 
panies  for  all  purposes  of  trade,  and,  in  fact,  all  pur-     ^\  ^^ 
poses  whether  of  trade  or  otherwise,  provided  only  the   rARsoxa. 
corporate  powers  should  be  expressly  prescribed  by  the  Yss'co* 
Act  to  be  exercised  within  the  province.  p 

It  is,  perhaps,  easier  to  say  what  the  term  does  not      

comprehend  than  to  define  it  precisely.  I  venture  to  Q^^y^i  J* 
suggest,  however,  that  such  local  works  and  undertak- 
ings as  are  by  item  10  placed  under  the  local  legisla- 
tures may  properly  be  termed  local  or  provincial  ob- 
jects. So  may  the  subjects  enumerated  in  item  No.  7, 
viz.:  ''The  establishment,  maintenance  and  manage- 
ment of  hospitals^  asylums,  charities  and  eleemosynary 
institutions  in  and  for  the  province,  other  than  marine 
hospitals  ;*'  and  so  likewise  the  item  specified  in  sec.  93, 
namely,  "  ^ucation  ;*'  and  beyond  these  I  cannot  say 
that  I  see  any  other  ;  but  when  we  regard  the  whole 
scope  and  object  of  the  B.  N.  A.  Act  and  bear  in  mind 
that  the  scheme  of  constitutional  government,  which  it 
was  designed  to  create,  was  to  vest  in  the  Dominion 
parliament,  consisting  of  Her  Majesty  (herself  the  su- 
preme executive  authority)  as  one  member,  and  a  Senate 
aiid  House  of  Commons  as  the  other  members  of  the 
legislative  body,  the  supreme  sovereign  jurisdiction  to 
legislate  upon  all  subjects  whatsoever,  excepting  only 
certain  specific  matters  particularly  enumerated,  purely 
of  a  local,  domestic  and  privato  nature,  which  were  as- 
signed to  the  provinces  ;  and,  when  we  find  that  for 
greater  certainty  (to  expel  doubt  as  it  were)  the  exclu- 
sive legislative  jurisdiction  of  parliament  is  declared  to 
Bxtend  to  all  matters  coming  within  the  regulation  of 
trade  and  commerce,  words  which  (in  perfect  character 
with  the  gener^  supreme  juzisdiction,  intended  to  be 


5S4  sTPszarz  cot2T  o?  catala.   n  ol  it. 

'  *  ^f''^   Xo  :ncl::ufe  and  ai^iJt  v*  ^Kioscniid  ^^  io^il^i?  eT«T  trade 


T'e'r'f^ar.d  ^^rerrriinz  r^Iarizix    :o  e^-»TT  tndr*.  and  to  all 


,  *-.  O^ 


braacL**  of  ftfj^mop^r'Jt  aad  to  tL*  pers*:'^^  br  wli^iii, 
?««of «.  ^j^^  ^  ^\^  inana'>r  ia  irhich  tii*  same,  ia  evprr  branch 
l/Tc^  trp^rer^l  may  be  carrl-ed  oa :  we  ran.  I  ihiTiV.  witii  great 


*'        c/yntidirnc^.  a3.aert  ::iAt  no  Tan^diction  to  fn^o^wate  mmf 

^_^       Trnnimg  Cxtmf^m§  rj^  to  rf i/r«i«  or  eomtrol  aaj  Trmdimg 

j'^jjo^^  4,  CfjmpoMif  in  the  wa j  it  should  cany  on  it*  trade,  is  given 


to  the  local  Ifrgislatnrea,  nnlesB  it  be  in  respect  of  com- 
I>aniea  for  the  construction,  maintenance  and  manage- 
ment of  such  works,  as  by  item  Xo.  10  are  placed  under 
the  control  of  the  local  legislatures  under  the  designa- 
tion  ^  local  works  and  undertakings^**  From  the  frame 
of  item  Ufa.  11,  it  is  plain  that  what  was  intended  bj 
annexing  the  qualification  **  with  proTincial  objects," 
was  not  the  power  of  incorporating  companies  for  all 
purposes,  but  a  limited  power,  for  inasmuch  as,  wholly 
irrespective  of  these  words,  the  local  l^;islatures  could 
give  no  powers  beyond  their  province,  to  companies 
incorporated  by  them,  these  words,  **  with  provincial 
objects  **  were  superfluous,  and  have  no  sense  unless 
they  be  read  as  words  of  limitation,  having  a  restric- 
tive operation ;  it  would  have  been  sufficient  to  have 
said  simply,  *Uhe  incorporation  of  companies;"  but 
**  tor  greater  certainty,**  a  principle  which  pervades  the 
Act,  I  have  no  doubt  these  words  "  with  provincial 
objects  *'  were  introduced  to  confine  the  power  to  those 
purposes  which  are  specially  placed  under  the  control 
of  the  local  legislatures  in  express  terms — ^so  as  to 
leave  nothing  to  be  implied  or  inferred.  My  brother 
Taschereau  has,  however,  so  forcibly  dealt  with  this 
subject,  that  I  shall  discuss  it  no  further,  but  shall  pro- 
ceed to  the  enquiry :  *'  Are  or  are  not  joint  stock  com- 
I>anie8  which  are  incori>orated  for  the  purpose  of  carry- 
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ing  on  the  business  of  fire  insurance,  traders  ?  and  is      1^^ 
the  business  so  carried  on  by  them  a  trade  ?"  thb 

It  was  admitted  as  beyond  all  question  that  the  busi-  ^"'"^*' 
ness  of  marine  insurance  is  a  trade,  and  that  all  com-  The  Qubbx 
panies  carrying  on  that  business  are  traders,  and  are  in        i^. 
all  matters  subjected  to  the  exclusive  jurisdiction  of  the   Pa»«>2*«- 
Dominion  parliament;  but  marine  insurance  policies    j^^^Cof 
invariably  contain,  and  from  the  time  of  their  first        t'* 

introduction    did    contain,   provision    for    indemnity      J " 

against  loss  by  fire ;  and  all  text  books  upon  the  subject  ^^^T^ne,  J. 
of  insurance  are  careful  to  impress  the  doctrine  that 
Fire  insurance  is  but  the  offspring  of  marine  insurance, 
that  nothing  was  more  natural,  or  more  reasonably  to 
have  been  expected,  than  the  conversion  of  the  security 
w^hich  had  long  afforded  protection  against  injury  to 
ships,  occasioned  by  fire,  to  the  purpose  of  yielding 
protection  to  property  on  land ;  that  it  was  the  calamit- 
ous fire  in  London  in  1667,  which  hastened  the  applica- 
tion of  this  provision  in  marine  policies  to  the  protection 
of  property  by  land  ;  and  that,  as  Magens  says,  there 
were  few  merchants  in  London  in  1755  who  were  not 
insured,  as  well  for  their  protection,  as  for  the  greater 
credit,  both  at  home  and  abroad,  which  they  enjoyed  in 
their  commercial  transactions,  from  its  being  known 
that  the  great  capitals  lying  in  their  houses  and  ware- 
houses are  thus  secured  from  the  flames ;  that  the 
utility,  both  in  a  public  and  a  private  point  of  view,  as 
an  incentive  to  industry  and  enterprise,  and  the  promo- 
tion and  advancement  of  trade,  is  as  great  in  contracts 
of  fire  insurance  as  in  those  of  marine  insurance,  and 
indeed  greater,  by  so  much  as  the  amount  secured  by 
contracts  of  insurance  against  fire  largely  exceeds  that 
secured  by  those  against  marine  risks  ;  that  contracts 
of  fire  insurance  are  governed  by  the  same  general 
principles  as  marine  policies,  and  that  the  solution  of 
any  qu^tion  that  may  arise  upon  an  insurance  against 
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1S80      £re,  will  be  found  by  a  careful  application  of  the 

Thb      doctrine  of  marine  insurance  ;  and  that  the  law  most 

^'a'™*'  reasonably    presumed   originally  that    persons    who 

Thb  QaREv  entered  into  contracts  respecting  fire  insurance  were 

1X8.  Cos.  . 

p.        acquainted  with,  and  had  in  their  cofUemplalion^  the 
Parsoxi.   custom  of  merchants  and  legal  rules  affecting  marine  in' 
I^^CoT  ^^^^^^^9  ^^  intended  that  those  neta  contracts  should  be 
V'        construed  and  controlled  bjf  the  same  means.    No  reason 
J —  ' '  therefore  exists  for  regarding  the  business  of  marine 
^y^^  J-  insurance  to  be  a  trade  and  a  branch  of  commerce,  and 
that  of  fire  insurance  not  to  be.    The  only  difference 
in  fact  between  them  is,  that  x>olicies  against  fire  are 
almost  invariably  effected  by  companies  formed  for  the 
express  purpose  of  carrying  on  the  business,  so  forming 
mercantile  partnerships,  having  within  themselves  the 
desirable  requisites  of  security,  wealth  and  numbers, 
which  afford  them  the  means  of  defraying  heavy  losses, 
while  marine  insurance  risks  are  usually  taken  by  in- 
dividuals. 

That  the  Imperial  Parliament  had  no  doubt  as  to  fire 
insurance  companies  being  traders,  and  their  business 
a  trade,  appears  from  the  Joint  Stock  Companies  Act, 
7  and  8  Ftc,  ch.  110,  and  the  Companies  Act  of  1862,  by 
the  former  of  which  every  assurance  company  or  asso* 
ciation,  whether  for  the  purpose  of  insurance  on  Uves, 
or  against  any  contingency  involving  the  duration  of 
life,  or  against  the  risk  of  loss  or  damage  by  fire,  or  by 
storm,  or  by  other  casualty,  or  against  the  risk  of  loss 
or  damage  to  ships  at  sea,  or  on  voyage,  or  to  their 
cargoes,  or  for  granting  or  purchasing  annuities  on 
lives,  are  all  alike  brought  under  the  Act,  and  are 
obliged  to  be  registered  under  the  Board  of  Trade ;  and 
by  the  latter  of  which  all  were  alike  obliged  to  furnish 
half-yearly  to  the  Board  of  Trade  a  full  statement  of  the 
liabilities  and  assets  of  the  companies,  and  by  which 
also  the  commercial  privilege  of  limited  liability  was 
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extended  to  them.     Neither  do  the  members  of  the      1880 
Mercantile  Law  Commission  appointed  in  1853,  nor  the      j^ 
legal  and  mercantile  gentlemen  to  whom  questions  were   CmzKHrf 
submitted  by  that  commission,  appear  to  have  had  any  Toe  Qubsv 
doubt  upon  the  point.  ^"^J^"^ 

That  commission  was  appointed  to  enquire  and  report   Paesoot. 
how  far  the  mercantile  law  in  the  different  parts  of  the  ^^*™ 
United  Kingdom  might  be  advantageously  assimilated,        v. 
and  also  whether  any  and  what  alterations  and  amend-    ^°^* 
ments  ahould  be  made  in  the  law  of  partnership,  as^-y^^-^' 
regards  the  question  of  limited  and  unlimited  respon- 
sibility of  partners.    The  commissioners,  in  their  first 
rei>ort,  reported  against  any  alterations  being  made  in 
the  mercantile  law,  which  the  majority  approved  of  as 
it  stood.    Mr.  Baron  Bramwell,  who  was  a  commissioner, 
and  in  the  minority,  expressed  his  opinion,  which  ac- 
companied the  report,  in  favor  of  a  change,  wherein, 
among  other  things,  he  says : 

No  doubt  wo  are  not  called  upon  to  consider  the  general  law  of 
partnership,  but  it  is  important  to  refer  to  its  condition,  to  ascer- 
tain how  far  the  proposed  change  would  be  a  change — ^how  far 
a  novelty  to  the  public,  and  what  present  mischief  it  might  prevent. 
Now  the  law  does  at  this  present  moment  permit  partnerships 
with  limited  liability ;  many  insuranee  companiesy  though  unchartered, 
are  carried  on  on  that  principle,  and  I  conceive  all  othsr  trades  or 
businesses  theoretically  may  be  so  conducted. 

Mr.  Slater t  who  was  also  on  the  commission  and  in  the 
minority,  in  an  opinion  of  his,  which  also  accompanied 
the  report,  says  : 

Under  certain  restrictions  and  regulations,  joint  stock  companies 
for  banking,  not  being  banks  of  issues,  insurance  companies  and 
Dompanies  of  a  decided  public  character,  possessing  a  large  sub- 
scribed capital,  might  be  permitted  to  conduct  their  business  upon 
a  principle  of  limited  liability,  because  their  establishment  would  be 
advantageous  to  the  trading  and  commercial  interests  of  the  country. 

Among  the  questions  submitted  by  the  commission 
to  leading  legal  and  mercantile  gentlemen,  throughout 
the  United  Kingdom  and  the  United  States  of  America^ 
was  the  following : — 

32 
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1880  Would  you  make  the  limited  resr>on'»iliility  of  partners  applicable 

*^y^       to  private  or  onliiiar)- parinei>Lij»«*^as  well  sls  to  joint  stock  com- 

CrriZKi^    panics?     WouM  not  thi.s  unduly  intci-fHr»?  with  the  free  comi>etition 

Ain>        of  induhtr)'  on  the  part  of  individual  trader*  or  fimall   partnerships 

The  Qc««W|^jth  unlimitM  lialiility  ?     Would  you  ajjplv  it  to  partnerships  for 

^^  banknig  or  mfturance  ? 

Pauoxil       To  this  question  Mr.  James  Andrew  Anderson^  then 
V^TJJ"*  ^3te  manager  of  the  Union  Bank  of  Scotland,  answered: 

0^  r.a)ikjng  and  in.-iui-ance  conipani».*ft  are  those  of  all  others  which,  in 

JoHSrnQii;  my  opinion,  ouglit  to  enjoy  no  exemption  from  unlimited  responsi- 

Q^~*    J  bility,   not  only  on  account  of  the  ma;.niitude,  but  of  the  multitude, 

of  their  d*'alings  ;   there  are  now  feirer  branches  of  businessj  which 

teems  less  to  require  the  stimulus  of  limited  liability  than  banking 

and  insurance. 

Mr.  James  Stewart^  barrister-at-law,  answered : 

I  apprehend  that  a  limited  liability  Ls  alrea<ly  applied  to  partner- 
ships for  insuiance,  as  in  the  policies  of  all  the  companies  with 
w^hich  I  am  ac((uainted,  the  claim  of  the  a^bm-ed  is  limited  to  the 
capital  stock  of  the  company. 

Mr.  William  Valentine,  President  of,  and  selected  by, 
the  Chamber  of  Commerce,  Belfast,  answered  : 

I  would  make  limited  responsibility  a2)plicablc  to  private  paiiner- 
ships,  as  well  as  to  public  companies  generally  ;  but,  as  banking  and 
insurance  partnerships  liave  dealings  with  the  general  public  in  dis- 
tricts remote  from  the  localities  in  which  they  are  established,  and 
it  being  diftioult  to  obtain  correct  information  in  such  remote  dis- 
tricts as  to  the  extent  of  the  cnpit.il  and  conditions  of  their  liabili- 
ties, I  would  continue  the  unlimited  responsibilities  of  such  com- 
panics. 

Mr.  Donala  McLaren,  merchant,  selected  by  the 
Chamber  of  Commerce,  Leitli,  to  answer  the  questions, 
answered : 

As  regards  insurance  companies,  I  believe  that  many  of  the  com- 
panies in  this  country,  by  a  s2)ecial  clause  in  their  policies,  limit 
their  liability  to  the  capital  stock  of  the  company,  and  in  the  city  of 
Hamburg  there  are  a  great  number  of  companies  who  have  for  a 
long  period  carried  on  extensive  business,  both  in  marine  and  also  in 
fire  insurance,  the  liability  of  each  sliareholdcr  being  limited  to  the 
amount  of  his  subscription,  and  the  system  has  been  found  most 
satisfactory  to  the  shareholders  as  well  as  the  public. 

Mr.  John  Slagg,  merchant,  selected  by  the  Chamber 
of  Commerce,  Manchester,  answered  as  follows : 
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I  do  not  think  there  should  be  any  change  in  the  present  law,        1 880 

(that  is  the  mercantile  law),  unless  it  be  that  all  existing  companies,        JJT'^ 

8uch  as  ^^  railway  and  insurance  compaaieSy^  shouhl  be  brought  into    Citizens' 

the  same  position  (w  other  "  mercantile  jinns.'*  and 

Thb  Ouebv 

And,  finally,  the  author  of  the  "  Wealth  of  Nations,"  Ins.  Cos. 

one  hundred  years  ago,  in  his  world  accepted  work,  in  p^g^^j^g 

book  5,  eh.  1,  under  the  title  "  of  the  public  works  and  Webterx 
institutions  which  B,xfi  necessary  Jor  Jacilitnting  pirU-    ^*-Co. 

eular  branches  of  commerce^''  says  :  Johnston. 

The  only  trades  which  it  seems  possible  for  a  joint  stock  Qwynne  J, 
company  to  carry  on  successfully  without  any  exclusive  privilege,  — 
are  those  of  which  all  the  operations  arc  capable  of  being  re- 
duced to  what  Is  called  a  routine,  or  to  such  a  uniformity  or 
method  as  admits  of  little  or  no  variation.  ()f  this  kind  are: — 
Ist.  The  banking  trade  ;  2nd.  The  trade  of  insurance  from  fire, 
and  from  sea  risk,  and  capture  in  the  time  of  war ;  3rd.  The  making 
and  maintaining  a  navigable  cut  or  canal  ;  and  4th.  The  similar 
trade  of  bringing  water  for  the  supply  of  a  great  city. 

Tlie  valuOi  of  the  risk,  either  from  fire  or  from  loss  by  sea 
Of  capture,  though  it  cannot  perhaps  be  calculated  very  exactly, 
admits,  however,  of  such  gross  estimation,  as  renders  it  in  some 
degree  reducable  to  strict  rule  and  method;  the  trade  of  insuranccy 
therefore^  may  be  carried  on  by  a  joint  stock  company  without  any 
exclusive  privilege. 

When  we  regard  the  magnitude  of  the  business  of 
fire  insurance,  in  which  alone,  in  1860,  a  sum  exceeding 
one  thousand  one  hundred  and  thirteen  millions  of 
pounds  sterling  was  at  risk  in  Great  Britain^  the 
annual  premiums  in  respect  of  which  amounted  to 
nearly  six  millions  sterling,  a  sum  five  times  as  great 
as  that  derived  from  marine  insurance  risks ;  and  when 
we  observe  by  the  report  of  the  Superintendent  of  In- 
surance appointed  by  the  authority  of  the  Dominion 
parliament,  that  there  were  in  1869  : — 

6  Oanadian  Fire  Insurance  Companies, 
having  at  risk  in  the  Dominion  of 
Canada %  59,340,916.00 

And  12  British  Companies,  having  at 
risk 116,222,003.00 
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1880      And  2  American  Companies,  having  at 

^         risk I  18,796,890.00 

The^Queex  Amounting  in  all  to 1188,869,809.00 

Ins.  Cos.    Which,  in  1877,  had  increased  to  18 

Pa^ns.       Canadian  Companies,  having  at  risk..  $217,745,048.00 

Wrstkrn  12  British  Companies,  having  at  risk....    184,304,318.00 

I^'s<'«-    3  American  Companies,    "  "  ....      18,293,816.00 

p»  

Amounting  in  all  to $420,342,681.00 

Gwynne,  J.  j^^^  when  we  consider  that,  but  for  the  business  of 
fire  insurance,  the  trade  and  commerce  of  the  world 
could  never  have  attained  the  magnitude  and  success 
and  exalted  position  which  they  have  attained,  we  may 
well  say,  in  my  judgment,  that  the  trade  of  fire  insur- 
ance is,  par  excellence^  the  trade  of  trades,  without  which 
all  other  trades  would  have  dwindled  and  decayed. 

Against  the  i)osition  supported  by  the  above  vast 
concurrence  of  opinion,  with  the  reason  of  the  thing, 
we  have  been  referred  to  some  observations  reported  to 
have  been  made  by  Mr.  Justice  Fields  in  the  Supreme 
Court  of  the  United  Slates^  in  Paul  v.  Virginia  (1);  but 
Mr.  Justice  Field  himself  explains,  in  the  Fensacola 
Telegraph  Co.  v.  Western  Telegraph  Co.  (2) ,  that  all 
that  was  decided  or  intended  to  be  decided  in  Paul  v. 
Virginia  was : — 

That  the  power  of  Congress  to  regulate  commerce  was  not  affected 
by  the  &ct  that  such  commerce  was  carried  on  by  corporations,  but 
that  a  contract  of  insurance^  made  by  a  corporation  of  one  state  upon 
property  in  another  state,  was  not  a  transaction  of  inter-state  com- 
merce. 

The  parliament  of  Old  Canada,  which  comprised  the 
territory  now  constituting  the  Provinces  of  Quebec  and 
Ontario,  when  applying  to  the  Imperial  parliament  for 
the  passage  of  the  B.  N.  A.  Act^  was  not  ignorant  that 
by  the  Civil  Code  of  Lower  Canada,  which  was  enacted 
into  law  by  an  Act  of  the  parliament  of  Old  Canada^ 

(1)  8  Wallace  168.  (2)  6  Otto,  or  %  U.  S.  Hep.  21. 
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the  contract  of  fire  insnrance,  when  made  for  a  premium      ^^^ 
by  persons  carrying  on  the  basiness  of  insurers,  is  a      Tkb 
commercial  contract.    It  was  therefore  upon  the  same  ^*"^** 
basis  as  marine  insurance,  which,  by  the  same  article  Thb  Quken 
of  the  Code,  2,4*70,  is  declared  to  be  always  a  commercial        o. 
contract,  and  this  is  given  not  as  new,  but  as    old  ^^■^o^'** 
law.    Now,  it  is  impossible  to  conceive  that  the  B.  N.    i^^^ 
A.  Act  contemplated  dealing  with  the  same  subject  as  a  ,    ^« 
branch  of  trade  and  commerce  in  one  province  of  the  ''*^'- 
Dominion,  and  in  another  as  not — in  one  as  subject  to  ^^'^T^i  J* 
the  Dominion  parliament,  in  another  to  the  local  legis* 
latnre.    I  have  shewn  that  in  England  fire  insurance 
has  always  been  regarded  to  be  a  trade  equally  as 
marine  insurance,  and  to  have  emanated  irom  the  latter, 
%nd  to  be  governed  by  the  same  principles  and  the  same 
mercantile  law  as  governed  marine  insurance.    There 
Qan,  therefore,  in  my  judgment,  be  no  doubt  that  in  the 
contemplation  of  the  B.  N.  A.  Act,  all  insurance,  whether 
pf  lives,  or  of  real  or  personal  property,  and  whether 
against  risk  by  fire  on  land  or  on  sea,  or  by  storm  on 
land  or  sea,  or  by  any  olher  casualty,  must  be  equally 
regarded  as  branches  of  trade  and  commerce,  and  must 
all  alike  be  under  the  jurisdiction  of  the  Dominion  par- 
liament.   There  can,  I  think,  be  no  doubt  that^the  object 
of  the  B.  N.  A.  Act,  in  placing   "  all  mailers  coming 
within  "  the  term  "  regulation  of  trade  and  commerce,^' 
under  the  exclusive  control  of  the  Dominion  parliament, 
wa«  to  secure  a  perfect  uniformity  in  all  the  provinces 
of  the  Dominion,  bs  to  all  matters  whatsoever  affecting 
all  trades,  as  an  essential  condition  to  the  prosperous 
carrying  on  of  trade,  and  to  prevent  all  possible  inter* 
ference  or  intermeddling  with  any  trade,  which  diverse 
local  views  entertained  in  the  different  provinces  of  the 
Dominion  might  be  disposed  to  attempt,  if  the  subject 
was  placed  under  local  jurisdiction,  whether  by  pre^ 
scribing  a  particular  form  of  contract  and  prohibiting 
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1880      any  other  being  used,  or  by  prescribing  a  particular 

The      mode  of  execution  of  the   contract,   or  by  assuming 

Citizens    ^^  dictate  in  any  other  manner  as  to  the  manner  in 

AND  • 

The  Queb!t  which,  or  the  terms  subject  to  which  trading  companies 

^^        or    other  persons   engaged  in    any   particular  trade, 

Parsoxs.   should  be  permitted  to  carry  on  such  trade.    The  incon* 

iJfoor  '^^iii^nce  which  would  attend  the  carrying  on  fire  in- 

^'        surance  business  may  well  be  conceived  to  be  hiirhly 

1 * '  injurious  to  the  interests  of  persons  engaged  in  that 

Gwyrme,  »T.  trade,  if  they  should  be  restrained  from  entering  into 
contracts  in  the  terms  in  which  persons  desirous  of  hay- 
ing their  property  insured  may  be  willing  to  contract 
with  them,  and  should  be  compelled  to  give  up  busi- 
ness, unless  they  should  adopt  a  particular  form  of  con- 
tract, executed  in  a  particular  manner,  and  subject  to 
particular  conditions,  totally  different  in  each  province ; 
and  if  they  should  be  subjected  to  different  penalties, 
forfeitures  and  consequences,  in  each,  if  the  forms  pre- 
scribed in  each  should  not  be  followed  ;  so,  likewise, 
how  inconvenient  it  would  be  if  companies  empower- 
ed, as  many  are,  to  carry  on  marine  as  well  as  fire  in- 
surance, should,  as  to  one  contract,  be  subject  to  the 
Dominion  parliament,  and,  as  to  the  other,  to  a  local 
legislature.     Now,  that  the  Act  under  consideration, 
which  assumes  to  prohibit  all  fire  insurance  companies, 
whether  composed  of  foreigners  or  of  British  subjects, 
and  whether  incorporated  by  foreign  states,  or  by  the 
Imperial  Parliament,  from  carrying  on   their  trade  in 
the  manner  authorized  by  their  respective  charters  of 
incorporation,  and  from  entering  into  such  contracts  as 
persons  willing  to  deal  with  them  may  agree  upon,  or 
from  entering  into  any  contract  in  the  way  of  their 
trade,  subject  to  any  other  conditions,  or  fai  any  other 
form  than  prescribed  by  the  statute,  and  that  in  default 
of  adopting  the  prescribed  form,  the  parties  contracting 
with  them,  although  violating  all  the  conditions  ui>on 
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which  alone  the  companies  entered  into  the  contracts,      ^5^ 
shall  recover  against  the  companies,  notwithstanding      Thb 
that,  in  the  contracts  in  fact  entered  into,  they  had  con-  ^'^"^* 
sented  that,  in  the  event  which  had  happened,   the  Thb  Qukew 
companies  should  incur  no  liability — that  such  an  Act        9. 
is  one  which  assumes  to  regulate  and  control,  and  in  a   ^^^soy%. 
rery  m„ked  B.«>ner,  to  interfere  with  th.  trade  of  «„  YST 
insurance,  does    not,  in  my  judgment,   admit  of  a        «• 

doubt.    Such  an  Act  may  safely,  with  greater  pro-      

priety,  be  said  to  regulate  the  trade  of  fire  insnr*  ^^^^^f  J* 
ance,  and  so  to  relate  to  a  matter  coming  within 
the  term  "  regulation  of  trade  and  commerce,'*  than  the 
4th  and  17th  sections  of  the  Statute  of  Frauds,  That 
the  17th  section  of  that  statute  efiacts  a  regulation  of 
trade  and  commerce,  will  not,  I  presume,  be  doubted  ; 
and  the  Imperial  Parliament  has  furnished  us  with 
proof  that,  in  the  estimation  of  that  power,  to  which 
the  B.  KT.  A.  Act  owes  its  existence,  the  4th  section 
does  the  same,  for  by  the  19th  and  20th  Vic,  ch.  97,  in- 
tituled ''  An  Act  to  amend  the  laws  of  England  and 
Ireland  affecting  trade  and  commerce  ;"  after  reciting 
that— 

"  Whereas  inconvenience  is  felt  by  persons  engaged  in  trade  by 
reason  of  the  laws  of  England  and  Ireland  being,  in  some  particu- 
lars, different  from  those  of  Scotland  in  matters  of  common  occur- 
rence in  the  course  of  such  trade,  and  with  a  view  to  remedy  such 
inconvenience,  it  is  expedient  to  amend  the  ^laws  of  England  and 
Ireland  as  hereinafter  mentioned  ; 

It  was  enacted  among  other  things  : — 

Sec.  3.  That  no  special  promise  to  be  made  by  any  person  after 
the  passing  of  this  Act  to  answer  to  the  debt,  default  or  miscarriage 
of  another  person,  being  in  writing  and  signed  by  the  person  to  be 
charged  therewith,  or  some  other  person  by  him  thereunto  lawfully 
authorized,  shall  be  deemed  invalid  to  supi)ort  an  action,  suit  or 
other  proceeding  to  charge  the  person  by  whom  such  promise  shall 
have  been  made,  by  reason  only  that  the  consideration  for  such 
promise  does  not  appear  in  writing  or  b}'  necessary  inference  from  a 
written  document } 
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1880      and  by  tlie  16tli  section,  the  title  given  to  the  Act  in 
Tbb      citing  it  is  :  ''  The  Mercantile  Law  Amendment  Act  of 

Citizens'    jgSe;' 

Thb  Qubrx     Now,  if  this  amendment  of  the  4th  section  of  the 

'^^       Statute  of  Frauds  so  affects  trade  and  commerce  as  to 

Parsons,  find  its  proper  place  in  a  "  Mercantile  Law  Amendment 

Wbstbbk  ^ct,"  can  there  be  a  doubt  that  the  Ontario  Fire  Insur- 

Ins.  Co.  ' 

V,  ance  Act  of  1876,  assuming,  as  it  does,  to  prescribe  the 
OBNSTOK.  ^^jy  manner  in  which,  and  the  terms  upon  which,  the 
G  Wynne,  J.  trade  of  fire  insurance  may  be  carried  on  in  Ontario,  is 
an  Act  which  assumes  to  introduce  a  new  regulation  of 
trade  and  commerce  into  the  mercantile  law  of  Ontario^ 
and  so  usurps  the  jurisdiction  of  the  Dominion  parlia- 
ment, in  which,  for  the  purpose  of  preserving  uniform- 
ity in  matters  of  trade  throughout  all  the  provinces  of 
the  Dominion,  the  exclusive  power  to  enact  all  laws  in 
any  manner  affecting  trade  and  commerce,  is  vested. 

The  mischief  of  this  legislation  lies  deeper  than  ap- 
I)ears  upon  the  surface.  The  germ  of  that  mischief  ap* 
pears  in  the  judgments  of  some  of  the  learned  judges  of 
the  Court  of  Appeal  in  Ontario^  and  was  more  fully  de« 
veloped  in  the  argument  of  the  Attorney-General  of 
Ontario,  in  his  argument  before  us  in  Johnston  v.  West- 
em  Assurance  Co. ;  the  logical  result  of  which,  if  well- 
founded,  would  bo,  in  my  judgment,  to  undermine  the 
fabric  which  the  B.  N.  A.  Act  designed  to  erect. 

In  the  Citizens*  Assurance  Company,  appellants,  v. 
Parsons,  respondent,  one  of  the  learned  judges  of  the 
Court  of  Appeal  in  Ontario  makes  use  of  the 
following  language :  "  The  Parliament  of  the  Dominion 
has  no  power  to  authorize  a  Company ;"  that  is,  a  *  Fire 
Insurance  Company,*  of  its  creation,  *'  to  make  contracts 
in  Ontario,  except  such  as  the  legislature  of  that  pro- 
vince may  choose  to  sanction;"  they,  that  is  the 
tegifilature  of  the  province,  '*  ma^/,  if  they  think  proi>er, 
exclude  such  corporation  from  entering  into  contracts  qf 
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Insurance  here  altogether^  or  they  may  exact  any  1380 
security  which  they  may  deem  reasonable  for  the  per-  thb 
formance  of  its  contracts."  CiTUKNa' 

AND 

"  The  artificial  being  created  by  the  charter  is  anthor-  The  Qcbbn 
ized  to  make  such  contracts  as  come  within  its  desig-        ^^ 
nated    purposes ;    but  the    legislature   granting  the  I^^mons, 
charter  can  give  no  privileges  to  be  exercised  within  ^^^^ 
any  of  the  pro\rinces,  except  with  their  assent  and  recog-        v* 
nition,  and  it  follows,  as  a  matter  course,  that  these  maff      — 
6«  granted  upon  such  terms  and  conditions  as  the  provinces    ^'^l]^' 
think  fit  to  impose. 

.  ''  Within  these  respective  limits,  each  legislature  is 
supreme  and  free  from  any  control  by  the  other.  The 
Dominion  parliament  has  no  more  authority  to  regulate 
contracts  of  this  nature,"  that  is  to  say,  oontracts  of 
Fire  Insurance,  *'  within  any  of  the  provinces,  than  has 
the  legislature  of  the  province  to  attempt  to  regulate 
promissory  notes  or  bills  of  exchange.  The  terms  upon 
which  insurance  business  is  to  be  carried  on  within  the 
province  is  a  matter  coming  exclusively  within  the  powers 
of  the  local  legislatures^  and  any  legislation  on  the  sub- 
ject by  the  Dominion  would  be  tJtra  vires.  The  local 
legislature  has  the  exclusive  discretion  as  to  the  con- 
ditions under  which  it,"  that  is,  the  business  of  insur- 
ance, "  shall  be  carried  on  within  the  confines  of  this 
province." 

If  this  be  law,  it  must  be  admitted  that  the  imputa- 
tion charged  against  the  Dominion  parliament — that 
they  have  encroached  upon  the  jurisdiction  of  the  local 
legislatures — ^is  well  founded ;  in  fact,  it  may  be  admitted 
that  in  every  session  of  the  parliament's  existence  it 
has  passed  Acts  which,  if  the  above  be  law,  would  have 
to  be  pronounced  to  be  ultra  vires^  to  the  extei;  t  of  in- 
validating  from  30  to  40  Acts.  If  the  local  legislature 
l|ad  jurisdiction  to  pass  the  Act  under  consideration,  it 
is  obvious  that  it  has  the  like  jurisdictioa  over  aU 
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18S0      other  trades,  so  that  what  is  asserted  on  behalf  of  the 

^JJf      local  legislatures  is    the  exclusive  right  to  legislate  in 

and'*'   *^^*  ^  manner  as  to  regulate  and  control  all  trades,  and  to 

Thb  Qubbx  exclude,  "  if  they  think  proper ^^^  all  persons  and  corpora- 

^,    '    tions^  as  well  foreign  as  domestic,  from  carrying  on  their 

Pabsoxs.   respective  trades  within  the  province  of  Ontario.     Now  I 

iM^^oT  fr^^ly  admit  that  the  local  legislatures  have  the  right 

«•        so  to  legislate,  if  they  have  the  power  to  pass  the  Act 

'  under  consideration,  but  I  add  that  they  have  only  the 

G Wynne,  J.  jjj^^  power  in  each  case ;  that  they  have  no  more  power 
or  jurisdiction  to  pass  the  one  species  of  Act  than  the 
other ;  that  they  have  no  more  power  or  jurisdiction  to 
pass  an  Act  to  regulate  or  control  the  terms  under 
which  a  trade  may  be  carried  on,  than  they  have  to 
prohibit  it  altogether  from  being  carried  on  within  the 
limits  of  the  province.  The  former  power  is  indeed 
but  the  exercise  of,  and  is  comprehended  in,  the  latter, 
for  an  Act  to  control  and  regulate  a  trade  is,  in  effect,  to 
prohibit  the  carrying  on  of  the  trade  at  all^  otherwise 
than  upon  and  subject  to  the  prescribed  regulations ; 
but  the  right  to  exclude,  for  example,  foreigpi  traders,  be 
they  corporations  or  individuals,  from  carrying  on  their 
trade  in  a  country,  can  only  be  asserted  in  virtue  of, 
and  as  incident  to.  Supreme  National  Sovereignty.  An 
Act  of  exclusion,  equally  with  an  Act  to  control  and 
regulate  the  manner  in  which  a  trade  shall  be  carried 
on,  can  only  be  vindicated  upon  the  principles  govern- 
ing what  is  called  the  Comity  of  Nations^  the  adminis- 
tration of  which  belongs  exclusively  to  Supreme.  National 
Sovereignty,  Now  the  provinces  of  the  Dominion  of 
Canada,  by  the  wise  precaution  of  the  founders  of  our 
constitution,  are  not  invested  with  any  attribute  of 
N  ational  Sovereignty.  The  f  ramers  of  our  constitution, 
having  before  their  eyes  the  experience  of  the  United 
States  of  America,  have  taken  care  that  the  B.  N.  A.  Act 
should  leave  no  doubt  ui)on  the  subject. 
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Within  this  Dominion  the  right  of  exercise  of  National      '^^ 
Sovereignty  is  vested  solely  in  Her  Majesty,  the  Supreme      Thb 
Sovereign  Head  of  the  State,  and  in  the  Parliament  of  ^^^^*' 
^hich  Her  Majesty  is  an  integral  part ;   these  powers  Thb  Qitbbv 

IlTS.  Cos. 

are,  within  this  Dominion,  the  sole  administrators  and       9. 
guardians  of  the  Comity  of  Nations,    To  prevent  all   P^*«>'"* 
possibility  of  the  local  legislatures  creating  any  diffi-    ii^g.^^,. 
culties  embarrassing  to  the  Dominion  G-ovemment,  by  _    ^' 

presuming  to  interfere  in  any  matter  affecting  trade  and      

commerce,  and  by  so  doing  violating,  it  might  be,  the  ^"^^^""^^ 
Comity  of  Nations,  all  matters  coming  within  those 
subjects  are  placed  under  the  exclusive  jurisdiction  of 
the  Dominion  parliament ;  that  the  Act  in  question 
does  usurp  the  jurisdiction  of  the  Dominion  parliament, 
I  must  say  I  entertain  no  doubt.  The  logical  result  of 
a  contrary  decision  would  afford  just  grounds  to  despair 
of  the  stability  of  the  Dominion.  The  object  of  the  B. 
N.  A,  Act  was  to  lay  in  the  Dominion  Constitution  the 
foundations  of  a  nation,  and  not  to  give  to  provinces 
carved  out  of,  and  subordinated  to,  the  Dominion,  any- 
thing of  the  nature  of  a  national  or  quasi  national 
existence. 

True  it  may  be,  that  the  Acts  of  the  local  legisla- 
tures affecting  the  particularly  enumerated  subjects 
placed  by  the  B.  N.  A.  Act  under  their  exclusive  con- 
trol, if  not  disallowed  by  the  Dominion  Government, 
are  supreme  in  the  sense  that  they  cannot  be  called  in 
question  in  any  court,  but  this  supremacy  is  attribut- 
able solely  to  the  authority  of  the  5.  N.  A.  Acty  which 
has  placed  those  subjects  under  the  exclusive  control 
of  the  local  legislatures,  and  is  not,  in  any  respect, 
enjoyed  as  an  incident  to  national  sovereignty. 

To  enjoy  the  supremacy  so  conferred  by  the  B.  N.  A. 
Act,  these  local  legislatures  must  be  careful  to  confine 
the  assumption  of  exercise  of  the  powers  so  conferred 
upon  them,,  to  the  particular  subjects  expressly  placed 
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1880      under  their  jurisdiction,  and  not  to  encroach  upon  sub* 
TBI     jects  which,  being  of  national  importance,  are  for  that 
*™^*    reason  placed  under  the  exclusive  control  of  the  parlia* 
The  Qubbx  ment. 

V.  How  the  species  of  legislation  which  appears  upon 

ABsoNs.  ^Y^^  statute  books,  upon  the  subject  of  insurance  and 
Wbstbrk 
lys.  Co.    insurance  companies,  came  to  be  recognized  (by  which 

JobiTJtox.  i*  would  seem  as  if  the  parliament  and  the  legislatures 
had  been  attempting  to  make  among  themselves  a  parti* 

^T^'  '  tion  of  jurisdiction,  for  which  the  B.  N.  A.  Act  gives  no 
warrant  whatever),  I  confess  appears  to  me  to  be  very 
strange,  for  it  surely  cannot  admit  of  a  doubt  that  no  act 
of  the  Dominion  parliament  can  give  to  the  local  legis- 
latures jurisdiction  over  any  subject  which,  by  the  B. 
N.  A.  Act^  is  placed  exclusively  under  the  control  of 
parliament,  and  as  the  parliament  cannot  by  Act  07 
acquiescence  transfer  to  the  local  legislatures  any  sub^ 
ject  placed  by  the  B.  N.  A.  Act  under  the  excluaive 
control  of  parliament,  so  neither  can  it  take  from  thft 
local  legislatures  any  subject  placed  by  the  same  au- 
thority under  their  exclusive  control.  There  is  nothing 
in  the  B.  N.  A.  Act  to  justify  the  conclusion  that  the 
subject  of  insurance  is  placed  under  the  concurrent 
jurisdiction  of  the  local  legislatures,  and  of  the  par* 
liament ;  if  it  were,  the  latter  could  itself  apply  the 
necessary  remedy  by  an  Act  controlling  the  legislature 
of  the  former.  The  subject  then,  not  being  one  of  con« 
current  jurisdiction,  must  be  under  the  exclusive  control^ 
either  of  the  parliament  or  of  local  legislatures ;  there 
can  be  no  partition  of  the  jurisdiction. 

It  is  impossible  to  estimate  the  embarrassments  which 
will  be  occasioned  by  the  species  of  legislation  which 
has  been  adopted,  if  not  promptly  checked  and  cor- 
rected. The  only  way  of  correcting  the  evil  is  to 
determine  by  an  irreversible  judicial  decision  to  which 
authority  the  exdusive  jurisdiction  belongs,  aaittely* 
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whether  to  the  parliament  or  to  the  local  legislatures.  1880 

In  my  judgment,  it  belongs,  without  doubt,  to  the  par-  Tm 

liament.  ^";«^^' 
The  arrival,  by  the  majority  of  this  court,  at  a  con-  Thb  Qubbn 

trary  conclusion,  will,  I  fear,  justly  expose  their  judg-  '  ,,. 

ment  to  the  imputation  that  it  will  be  impossible,  as  I  ^^^^^^ 

confess  I  think  it  will  be  impossible,  to  reconcile  that  iks^OoT 

judgment  with  the  principle  upon  which  Severn   v.  ^' 

the  Queen,  and  the  Oili/  of  Fredericton  v.  the  Queen,  

have  been  decided;  and  that  it  will  have  the  effect  of  "^^^^  ^' 
unsettling,  rather  than  of  settling,  the  law  ux>on  a  most 
grave  constitutional  question. 

Appeals  dismissed  with  costs. 


GEORaB  A.  CHAPMAN Appellant;      ^^ 

•FeVy.  24. 


Ain> 

GHABLES  LAEIN Bespondent. 

ON  APPEAL  FROM  THE  COURT  OP  QUEEN'S  BENCH 
FOR  LOWER  CANADA  (APPEAL  SIDE). 

Ooniraeij  Urmaofdelivery^ReoMonableiime^Damages^Aris,  1067| 

1073, 1544,  a  a  L.  a 

On  the  7th  May,  1874,  the  appellant  sold  to  the  respondent  five 
hundred  tons  of  hay.  The  writing,  which  was  signed  by  the 
appellant  alone,  is  in  following  terms :  '<  Sold  io  O,  A. 
C.  five  hundred  tons  of  timothy  hay  of  best  quality,  at  the 
price  of  1*21  per  ton  f.  o.  b.  propellers  in  canal,  Montreal,  at 
such  times  and  in  such  quantities  as  the  said  O.  A.  C. 
shall  order.  The  said  hay  to  be  perfectly  sound  and  dry  when 
delivered  on  board,  and  weight  tested  if  required.  The  same  to 
be  paid  for  <m  delivery  of  each  lot  by  order  or  draft  on  self,  at 


«May  9. 


Present  ! — ^Ritchie,   C.  J.,   and  Strong,   Foumier,  Henry    and 
Gwyjinei  J*  J« 
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Bank  of  Montreal,  the  same  to  be  coni>igned  to  order  of  Bominian 
Bank,  TorontoJ^ 

In  execution  of  thL>  conti-act,  the  appellant  deUvered  one  hun- 
dred and  foily-seven  tons  and  tliirty-three  pounds  of  hay,  after 
which  the  resjiondent  refused  to  i-eceive  any  more. 

Tlie  ap2>ellant  having  several  times  notified  the  respondent, 
both  verbally  and  in  writing,  by  formal  protect  on  the  28th 
of  July,  1874,  requested  him  to  take  deUvery  of  the  remaining 
304  tons  of  hay. 

On  the  nth  of  XovembiT  following,  the  appellant  brought  an 
action  of  damages  for  breach  of  contra^'t,  by  which  he  claimed 
$3,417.77,  to  wit,  $2,471  ditterencc  between  the  actual  value  of 
the  hay  at  the  date  of  tlie  protest  and  the  contract  price,  and 
$043.77  for  extra  expenses  which  the  appellant  incurred,  owing 
to  the  refusal  of  the  respondent  to  fulfil  his  contract. 

ffeldj — That  such  a  conti'act  was  to  be  executed  within  a  reasonable 
time,  and  that,  &om  the  evidence  of  the  usages  of  trade,  the  de- 
livery, under  the  circmnstances,  was  to  be  made  before  the  new 
crop  of  hay,  and  that  the  respondent,  being  in  default  to  receive 
the  hay  when  required,  was  lx>imd  to  pay  the  damages  which  the 
appellant  had  sustained,  to  wit,  the  difference  at  the  place  of  de- 
hvery  between  the  value  when  the  acceptance  was  refused,  and 
the  contract  and  other  necessaiy  expenses,  the  amoimt  of  which, 
being  a  matter  of  evidence,  is  properly  within  the  province  of 
the  court  below  to  determine  (I). 

V 

Appeal  from  the  Court  of  Queen's  Bench  for 
Lower  Canada  (appeal  side),  reversing  the  jadgment 
of  the  Conrt  of  Seview  and  maintaining  the  judgment 
of  the  Sui>erior  Court. 

Action  of  damages  for  breach  of  the  following  contract : 

"  May  7th,  1874. 

"  Sold  to  O.  A.  Chapman^  five  hundred  tons  of  timothy 
hay  of  best  quality,  at  the  price  of  twenty-one  dollars 
per  ton,  f.  o.  b.  propellers  in  canal,  Montreal^  at  such 
times  and  in  such  places  as  the  said  O.  A.  Chapman  shall 
order.  The  said  hay  to  be  perfectly  sound  and  dry  when 
delivered  on  board,  and  weight  tested  if  required.  The 
same  to  be  paid  for  on  delivery  of  each  lot,  by  order  or 

(I)  C.  a  L.  C,  Arts.  1,067,  1,544, 1,073. 
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draft  on  self  at  Bank  of  Montreal,  and  same  to  be  con-      1879 
signed  to  order  of  Dominion  Bank,  Toronto.  CuIfmas 

The  respondent  alleged  by  his  declaration,  that  on 
the  7th  May,  1874,  he  sold  to  appellant  500  tons  of 
timothy  hay,  at  the  rate  of  $2 1  per  ton ;  which  was  to 
be  delivered  f.  o.  b.(which  he  interprets  to  mean,  "  taken 
from  on  board  ")  propellers  in  the  Lachine  Canal  at  Mon- 
treal^ at  such  time  and  in  such  quantity  as  the  appellant 
should  order,  to  be  paid  fur  on  delivery  of  each  lot ;  the 
whole  in  accordance  with  the  terms  of  a  written  agree- 
ment prepared  by  appellant  and  signed  by  respondent. 

The  respondent  further  alleged,  that  at  the  date  of 
that  contract,  hay  was  increasing  in  value ;  and  that  the 
hay  in  question  was  bought  by  appellant  on  specula- 
tion. That  it  was  then  and  there  understood  and 
agreed  between  the  parties,  that  the  delivery  of  the 
hay  would  be  ordered,  and  the  hay  paid  for,  within  a 
reasonable  delay,  and  before  the  new  crops.  And  that 
by  the  terms  of  the  agreement,  the  nature  of  the  con- 
tract, the  pourparlers  which  took  place  at  the  time  of 
the  said  contract,  and  the  custom  of  trade,  the  execution 
of  said  contract  on  the  part  of  both  parties  was  to  take 
place  within  a  reasonable  delay,  and  before  the  deprecia- 
tion in  the  price  of  hay,  which  would  necessarily  take 
place  after  the  new  crops. 

That  accordingly  the  respondent,  a  few  days  after  the 
date  of  the  contract,  delivered  to  appellant  146  tons  of 
the  said  hay,  for  which  appellant  paid  respondent  ac- 
cording to  the  agreement. 

That  since  the  delivery  of  the  said*  quantity,  appel- 
lant had  neglected  and  refused  to  order  any  more  hay, 
or  to  receive  the  balance  of  the  quantity  mentioned  in 
the  agreement ;  although  the  respondent  had,  at  dif* 
ferent  times,  tendered  the  said  hay  to  the  appellant ; 
and  always  declared  himself  ready,  and  was  ready  to 
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1^T9      delirer  it;  mnd  had  in  fact  the  sud  haj,  at  different 
OfLAMAy  times  after  the  notification  to  appellant  and  more  par- 
l^y      ticnlarlj  in  the  months  of  Jnly  and  August  then  last, 
readj  to  be  delivered  in  the  Lackime  Canal,  as  agreed 

That  about  the  30th  July  then  last,  the  respondent 
notified,  and  protested  in  writing,  appellant,  that  he 
had  the  balance  of  354  tons  of  hay  ready  for  delivery ; 
that  it  had  been  st^rvd  ready  for  that  puri)06e ; 
that  he  was  obliged  to  remove  it  for  storage  to  other 
places,  which  would  entail  expense  and  trouble ;  and 
that  he  would  hold  appellant  liable  for  all  loss,  damage 
and  expenses  which  would  be  incurred  with  the  hay, 
on  account  of  appellant  not  receiving  the  same.  And 
he  protested  against  keeping  the  hay  any  longer ;  of 
which  so  called  protest  he  produces  a  copy. 

fiut  that  appellant  still  neglected  and  refdsed  to 
order  and  receive  the  remainder  of  the  hay,  and  to  pay 
respondent  the  yalue  of  the  hay  at  the  contract  price, 
viz.,  17,266. 

That  since  that  period  hay  had  only  averaged  firom 
$12  to  114  per  ton,  and  the  respondent  had  had  the 
balance  of  the  hay  resold  at  an  average  of  |14  per  ton. 
That  he  had  to  incur  extra  expense  for  the  cartage, 
storage,  weighing  and  selling  of  the  hay,  and  thereby 
had  sustained  damage  to  the  extent  of  $8,414.'77 ;  thatis, 
#948.77  for  expenses  in  labor,  cartage,  storage,  weigh- 
ing  and  selling  the  hay,  and  |2,471,  difference  between 
the  actual  value  at  1 14  a  ton,  and  the  price  at  which  it 
was  sold. 

That  appellant  had  often  notified  respondent  that  he 
would  not  receive  the  balance  of  the  hay. 

Wherefore  he  prayed  for  a  condemnation  against  the 
appellant  for  the  above  two  sums,  amounting  together 
to  18,414.77. 

The  appellant  pleaded  the  general  issue,  and  there- 
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npon  the  parlies  proceeded   to    evidence,   which    is      ^^*^ 
reviewed  in  the  judgments.  Cuapsiax 

The  Superior  Court,  Mr.  Justice  Rainville  presiding, 
rendered  judgment,  maintaining  the  respondent's  action 
to  the  extent  of  $2,9t0.87  ;  being  the  difference  between 
$14  per  ton,  and  the  price  agreed  upon ;  and  $500,  for 
expenses ;  but  this  judgment  was  reversed  by  the  Court 
of  Review,  and  the  action  was  unanimously  dismissed 
with  costs.  Thereupon  the  respondent  appealed  to  the 
r  Court  of  Queen's  Bench :  and  the  judgment  of  the  Court 

of  Beview  was  reversed  and  the  judgment  of  Mr.  Justice 
Rainville,  sitting  in  the  Superior  Court,  was  confirmed 
in  its  material  points. 

Mr.  Kennedy  for  appellant : — 

The  contract  is  within  that  class  of  cases  where 
the  consideration  for  the  promise  is  contingent ;  that 
is,  it  consists  in  the  doing  of  something  by  the 
promisor  which  he  need  not  do  unless  he  chooses. 
The  appellant  need  not  order  unless  he  chose,  and  until 
the  order  is  given  no  binding  contract  was  made: 
Oreat  Northern  R.  W.  Co.  v.  Wiihan  (1) ;  Burton  v.  Oreat 
Northern  R.  W.  Co.  (2) ;  Benjamin  on  Sales  (S). 

The  respondent  had  the  right  before  the  appellant 
ordered  to  notify  the  appellant,  that  unless  he  ordered 
within  a  reasonable  time  he  would  rescind  the  contract. 

The  contract  must  be  construed'  so  as  to  give  the 
literal  meaning  to  every  sentence ;  and  although  the 
word  sold  is  used  in  the  beginning  of  the  contract,  its 
use  is  consistent  with  the  fact  of  it  being  a  conditional 
sale,  that  is  contingent  on  the  appellant's  order.  To 
construe  it  otherwise  would  have  the  effect  of  elimin- 
ating the  words,  *'  at  such  times  and  in  such  quantities 
as  the  said  O,  A.  Chapman  shall  order, "  for  a  contract 
without  these  words  would  imply  a  delivery  within 

(1)  L.  R.  9  C.  P.  16.  (2)  L.  B.  9  Bxoh.  507. 

(8)  P.  56. 
23 
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1879  a  reasonable  time :  EHis  v.  Thompson  (1),  Leak  on  Con- 
CBAruAS  tracts  (2). 
Lijiix  ^^  parol  evidence  can  be  given  to  alter  or  vary  a  writ- 
ten contract ;  and  importing  into  the  contract  in  ques- 
tion that  delivery  is  to  be  within  a  reasonable  time  is  an 
alteration  and  variation,  as  the  contract  states  that  the 
delivery  shall  be  as  the  api>ellant  "  shall  order,"  thereby 
negativing  the  implied  time  of  delivery  :  Civil  Code, 
article  1234 ;  Leak  on  Contracts  (3),  Greenleaf  on  Evi- 
dence (4). 

When  the  contract  itself  is  plain,  no  usage  or  custom 
can  be  proved  to  vary  the  terms  of  delivery.  Here  the 
contract  is  plain  that  the  time  of  delivery  should  be  at 
the  option  of  the  appellant ;  Taylor  on  Evidence  (5), 
GfeenleaJ  on  Evidence  (6) ;  Lewis  v.  Marshal  (7),  parti- 
cularly the  remarks  of  TindaU  C.  J,  at  p.  745 :  Bowe$  v. 
Shand  (8),  and  the  remarks  of  Lord  Ilalherley,  at  p.  478 : 
**  If  the  contract  bears  a  plain  natural  sense  and  meaning, 
nothing  should  make  us  deviate  from  that  plain  natural 
sense  and  meaning  but  the  strongest  evidence,  not  the 
opinion  of  this  or  that  witness,  but  of  a  custom  of  the 
trade  or  business  which  forms  the  subject  matter  of  the 
contract."  And  of  Lord  Gordon,  at  p.  486 :  "  We  must 
construe  the  contract  itself  according  to  its  reasonable 
and  literal  sense ;  and  again  :  "  the  safest  rule  in  all  these 
cases  is  to  allow  the  parties  who  were  interested  in 
making  the  contract  to  explain  themselves." 

No  particular  custom  as  to  this  trade  was  proved,  the 
witnesses  themselves  not  agreeing,  and  the  evidence 
being  simply  an  opinion ;  and  no  evidence  was  given 
of  any  case  where  this  custom  was  followed.  As  to 
evidence  necessary  (o  establish  a  custom,  see  Willans  v. 

(1)  3  M.  &  W.  445.  (5)  Sec.  1058. 

(2)  P.  836.  (6)  1st  vol.  p.  344,  p.  347  and 

(3)  P.  176.  note  at  p.  350. 

(4)  Vol.  1  p.  321  and  p.  328.  (7)  7  M.  &  6.  744. 

(8)  L.  H.  2  App.  Cases  455. 
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Ayet^  (1),  Bowes  v,  Shand  (2),   Taylor  on  Evidence  (3),      1^79 
Ai/dison  on  Contracts  (4).  Chapman 

The  fact  of  the  contract  being  in  favour  of  the  appel- 
lant, and  pressing  hard  on  the  respondent,  is  no  reason 
why  its  literal  meaning  should  not  govern.  The  Court 
cannot  supervene  to  relieve  a  person  from  an  improvi- 
dent contract :  Addison  on  Contracts,  (5) ;  Cheale  v. 
Kennard  (6). 

By  the  evidence  it  appears  that  the  appellant  drew 
the  contract  as  it  is  to  avoid  the  probable  want  of  storage 
that  might  occur,  and  that  did  occur.  That  it  was 
owing  to  the  respondent's  acts  that  the  appellants  had 
not  room  to  store  the  hay,  for  it  appears  first  that  the 
steamship  York  brought  up  88  tons  of  damaged  hay  on 
the  21st  May,  1874.  After  this  appellant  received  on 
account  of  the  contract,  147  tons  of  good  hay,  and  on 
the  6th  June,  the  respondent's  agent  brought  to  the 
appellant,  and  got  him  to  store  for  him  191  tons,  on  the 
open  end  of  a  wharf,  by  covering  same  with  tarpaulins, 
requesting  him  at  the  same  time  to  sell  this  191  tons 
first,  and  this  hay  was  not  sold  until  October,  1874. 

The  appellant  therefore  contends  that  if  the  evidence 
can  be  looked  at  to  construe  the  contract,  it  shews  that 
the  intention  of  the  parties  was,  that  the  hay  should 
be  received  in  such  quantities  as  would  enable  the 
appellant  to  store  it,  and  the  respondent,  by  his  own  act, 
rendered  it  impossible  to  have  the  contract  carried  out 
according  to  the  intention  expressed  when  it  was  made. 

Mr.  David  for  respondent : 

The  appellant  contends,  that  the  hay  having  to  be 
delivered  at  such  times  and  in  such  quantities  as  the  said 
O.  A.  Chapman  shall  order,  the  execution  of  the  contract 
was  merely  fSetcultative  on  his  part ;  so  that,  according 

(1)  L.  R.  3  App.  Cases  133.     (4)  P.  166  7th  ed. 

(2)  L.  R  2  App.  Cases  455.     (5)  P.  12,  7th  ed. 

(3)  Sec.  1076,  also  sec.  1078.    (6)  3  DeG.  &  J.  27. 
23i 
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1^  to  that  pretention,  it  was  in  his  power  to  hold  coa- 
CHAinrAjr  tinnally  and  always  the  resrsjndent  bound  by  the  oon- 
l/r'.t  tract  without  being  so  himself.  The  appellant  at  any 
daVy  at  any  time  of  the  year,  might  order  the  respon- 
dent to  deliver  to  him  one  ton  or  one  hundred  tons  of 
hay  and  the  respondent  ought  to  be  ready  to  delirer 
them.  It  might  also  please  him  to  sleep  upon  his  con- 
tract a  year  and  the  respondent  should  have  remained 
under  the  obligation  of  keeping  in  a  safe  place,  always 
ready  to  be  delivered,  the  balance  of  the  hay. 

The  contract  was  signed  on  the  7th  day  of  May,  eleven 
or  twelve  weeks  before  the  crop  of  the  new  hay.  At 
that  time  hay  had  gone  up  in  Montreal  to  the  extia- 
ordinary  price  of  #21  to  $22  per  ton ;  in  Toronto  it  was 
selling  at  $31  and  $40  per  ton.  The  time  was  good  for 
speculation.  The  appellant,  who  is  a  merchant,  goes 
to  Monlrealy  or  names  a  representative  there,  and  buys 
the  hay  in  this  case  mentioned. 

It  is  evident  that  both  parties  had  the  intention 
of  executing  the  contract  in  a  reasonable  time :  the  res- 
pondent to  get  the  price  of  sale,  the  apjiellant  to  realize 
a  benefit  the  soonest  possible,  and  with  more  certainty 
before  the  new  hay. 

The  learned  counsel  referred  to  arts.  1013,  1014  and 
1016,  1067,  1544,  1078,  C.  C.  L  C. 

Mr.  Kennedy  in  reply. 

BlTCHlE,  C  J. : — 

The  plaintiff  complains  in  this  case,  that  he  sold 
to  defendant  500  tons  of  hay  under  a  contract,  of  which 
the  following  is  a  copy,  signed  by  the  plaintiff,  (respon* 
dent)  and  affirmed  and  acted  on  by  appellant.  [His 
Lordship  read  the  contract]  That  a  few  days  after 
the  date  of  that  contract,  plaintiff  delivered  to  defendant 
146  tons,  for  which  defendant  x>aid  as  per  agreement ; 
that  since  then  defendant  has  neglected  and  refhsed  to 


VOL.  ly.]    SUPBBMB  CX)UBT  OP  CANADA.  35t 

order  any  more,  or  to  receive  the  balance  of  the  500  ^^^ 
tons,  although  plaintiff  has  offered  and  tendered  to  Chapvav 
defendant,  particularly  on  the  28th  July,  '74,  the  854  jj^^ 
tons ;  that  defendant  notified  plaintiff  that  he  would  .  — 7- 
not  receive  the  balance  of  the  hay  ;  that  the  hay  having  _  J_ 
fallen  in  value,  plaintiff  re-sold  balance,  and  claims  the 
difference  in  price  and  expenses. 

If  the  contract  had  been  to  supply  defendant  with 
whatever  hay  he  might  from  time  to  time  order  at  so 
much    per  ton,  defendant   would  not  be  bound    to 
give  orders  (1).    But  that  is  not  this  case.    This  was 
a  contract  for  the  sale  of    a  specific  quantity  (500 
tons)  of  hay,  and  though  the  delivery  as  to  times  and 
quantities  was  left    to    be    fixed  by  the  purchaser, 
this   gave  him    no  right  to   repudiate  the  contract 
in  whole  or  in  part,    but    he  was   bound   to  order 
delivery    at    reasonable    times    and     in     reasonable 
quantities,  and  if  there  was  any  well  known  usage 
of  the  trade  in  regard  to  the  articles  sold,  iiT  respect 
either    to    times    for    delivery    or    quantities  to  be 
delivered,  it    would    be   a    criterion    by   which   ihe 
question  of  reasonable'  times  or  quantities  might  be 
decided ;  in  other  words,  if  not  conclusive,  cogent  evi- 
dence of  what  would  be  reasonable  times  and  quantities. 
If  the  vendee  unreasonably  witheld  his  orders,  the  ven- 
dor discharged  his  duty  by  a  tender  or  offer  of  perform- 
ance, that  is,  of  delivering  at  the  place  specified,  at  or 
'  after  a  reasonable  time  had  elapsed,  thereby  giving  the 
vendee  an  opportunity  of  accepting  a  complete  per- 
formance.   The  buyer  by  this  contract  undertook  to 
order  the  hay  which  he  had  purchased,  and  as  no  time 
was  fixed  at  which  he  was  to  do  this,  the  law  implied 
he  was  to  do  it  within  a  reasonable  time  under  the 


(I)  See   Great  Korthern  By,  Co,        Bur  ton  v.   Great  Xorihern   Jft/, 
,     V.   Withaiij  L.  K.  9  C.  P.  16 ;        Co  ,  T^  R.  U  Exch.  507. 
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1879      circomstances,  and  the  dictam  of  the  court  in  Ford  t. 
Crapmax   Coteswarih  (1)  bears  directly  on  this  case  : 

mm 

Lijjj^^  A\Tienever  a  party  to  a  contract  undertakes  to  do  some  particular 

^—        act,  tlie  performance  of  which  depends  entirely  on  himself,  so  that  he 

Kitchie,C.J.  nuiy  chooiU?  his  o^m  mode  of  fulfilling  his  undertaking,  and  the  contract 

^"""       is  silent  as  to  time,  the  law  implies  a  contract  to  do  it  within  a 

rea'<ona>»le  time  under  the  circumstances. 

Leake  (2)  says : 

Where  there  is  no  time  fixed  by  the  contract,  the  law  in  general 
implies  that  the  performance  must  be  at  a  reasonable  time,  liaring 
regard  to  the  nature  and  circumstances  of  the  performance  (3). 

In  Ellis  V.  Thompson  (4)  Alderson^  B.,  says  that : 

The  correct  mode  of  ascertiuning  what  reasonable  time  is  in  such 
a  case  is  by  placing  the  Court  and  Jury  in  the  same  situation  as 
the  contracting  parties  themselves  were  in  at  the  time  they  ma<le  the 
contract ;  that  is  to  nay,  by  placing  before  the  jury  all  those  circum- 
stances which  were  known  to  bith  parties  at  the  time  the  contract 
was  made  and  under  which  the  contract  took  place.  By  so  doing  you 
enable  the  Court  and  Jury  to  form  a  safer  conclusion  as  to  what  is  the 
reasonable  time  which  the  law  implies  and  within  which  the  contract 
is  to  l>e  performed. 

Leake  on  contracts  (5) : 

Under  a  written  contract  fpr  the  sale  of  goods  a2>poLntuig  the  time 
for  payment,  but  sileut  as  to  the  time  for  delivery ;  and,  therefoi*e, 
presuiu]»tivoly  importing  delivery  within  a  reasonable  time  u|>on 
credit,  evidence  was  held  arlmissible  of  a  usage  in  the  trade,  that  the 
delivery  shouM  be  made  concun-ently  with  the  payment  an<l  could 
not  be  denian<led  l»efore  {()). 

And  I  can  discover  nothing  in  the  law  of  the  Province 
of  Quebec  at  variance  with  these  principles,  which,  after 
all,  are  only  the  principles  of  common  law  and  common 
justice.  In  this  case  the  evidence  shows,  I  think,  con- 
clusively that  a  reasonable  time  for  giving  an  order  or 
orders  had  elapsed  on  the  28th  of  July,  when  the  time 

(1)  I^  R.  4  Q.  B.  133.  (4)  3  M.  &  W.  445. 

(2)  P.  830.  (5)  P.  200. 

(3)  Co.  Lit  5G,  b.  j  see  per  Rolfe,  (6)  Field  v.  Lelean,  6  H.  &  N. 
B.,  in  Starhtp  v.  Maedonald,  6  617,  distinguishing  or  over-ruling 
M.  &  a.  6 10.  Spartali  v.  Btntekt^  10  C.  B.  212. 
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was  about  arriving  for  the  crop  of  new  hay  to  come      ^879 
into  the  market,  and  defendant,  having  then  refused  to  Chapkax 
order  or  receive  the  balance  of  the  500  tons,  was,  in  my     j^^^y^^ 
opinion,  guilty  of  a  breach  of  his  contract,  and  rendered   .  — 7- 
himself  liable  to  pay  to  the  plaintiff  the  difference  be-  * 

tween  the  then  market  value  of  the  hay  and  the  price 
agreed  on.  The  measure  of  damage  is  the  difference 
between  the  contract  price  and  the  market  price,  or  value 
on  the  day  fixed  for  the  delivery,  or  in  this  case  the  day 
on  which  the  hay  was  tendered  to  the  vendee  and 
should  have  been  received  by  him,  that  being  the  time 
when  the  contract  was  broken,  thus  leaving  plaintiff  in 
the  same  situation  as  if  defendant  had  fulfilled  his  con- 
tract. The  vendor  is  not  bound  to  re-sell,  though  he 
may,  if  he  thinks  proper  so  to  do,  and  charge  the  vendee 
with  the  difference  between  the  contract  price  and  that 
realized  at  the  sale,  but  it  is  requisite,  in  such  a  case,  y 

to  show  the  property  was  sold  for  a  fair  price  and  within 
a  reasonable  time  after  the  breach  of  the  contract. 

In  this  case  the  plaintiff  appears  to  have  used  all 
reasonable  efforts  to  dispose  of  this  hay  to  the  best 
advantage,  and  we  can  easily  understand  the  difficulties 
he  must  have  experienced  in  the  face  of  a  falling 
market  and  the  competition  of  the  new  hay  crop ;  and  I 
cannot  say  that  the  amount  the  court  below  has  allowed 
him  for  expenses  necessary  and  incident  to  the  disposal 
of  so  large  a  quantity  of  an  article  so  bulky  is  not  justi- 
fied by  the  evidence. 

Strong,  J.,  concurred. 

FOURNIER,  J.  :  — 

L'action  de  Tintim^  6tait  en  dommc^es  pour  inex6cu- 
tion  de  contrat  et  fond6e  sur  T^crit  cite  plus  haut. 

Apres  avoir  accepte  en  execution  de  ce  contrat  une 
certaine  quantity  de  foin,  Tappelant  refusa  d*en  recevoir 
davantage,  pr6tendant  que  par  les  termes  de  son  con- 
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1879      trat  il  n'y  a  pas  de  temps  fix6  pour  la  livraison,  et  de 


CHAPMAar  plus  qu'il  avait  la  faculte  de  n'en  ordonner  que  ce  qa'il 
Larut     ^^^  plairait  d'accepter.    C^tte  pretention  est  »formalee 

— -      en  ces  termes  dans  sa  defense  : 
Founiier,J. 

As  to  the  first  point,  the  Respondent  contends  that  the  conirAct, 
as  contained  in  the  memorandum  already  printed,  was  perfectly 
intelligible  and  clear  in  itself.  No  time  was  fixed  by'  that  oontniiCti 
within  which  the  Respondent  was  to  be  obliged  to  receive  the  hay. 
The  memorandum  states  in  express  terms,  that  the  hay  is  to  be 
delivered  free  on  board  propellers  at  Montrealf  at  such  times  and 
in  such  quantities  as  the  said  G.  A.  Chapman  shall  order. 

There  Ls  not  the  sliglitest  limitation  of  the  discretion  of  (he 
Respondent,  as  to  when  he  shall  order,  and  what  he  will  recelTe  ; 
that  is  left  entirely  to  him.  It  is  the  Appellant  who  takes  the  xiA 
of  the  orders  being  given  at  times  and  for  quantities  inconvenient 
to  him.  The  Resijondent  had  the  right  of  making  these  times  and 
quantities  to  suit  his  convenience,  in  entire  disregard  of  the  wishes 
of  the  Appellant. 

La  Com:  Sup6rieure  a  consid^rfi  le  contrat  comma 
pronve  et  a  condamn6  le  d6fendear  (appelant)  a  payer  k 
Tintime  une  somme  consistant  dans  la  difil^rence  du  prix 
da  foin,  suivant  le  prix  courant,  k  Tepoque  ou  le  d6fen- 
dour  a  refus6  de  continuer  Tex^cution  de  son  contrat, 
avec  la  difference  du  prix  convenu  par  T^crit  ci-haut 
cite,  plus  une  somme  de  $500,  pour  frais  de  transport, 
tonnage,  pcsage  et  rente  du  foin  en  question. 

Ce  jugement  soumis  a  la  Cour  Sup6rieure,  siegeaiit  en 
revision,  a  6t6  ca8s6  pour  deux  raisons  principales. 

La  premiere  que  Ton  trouve  enoncee  dans  ce  jugement, 
c'est  que  dans  le  cas  actuel,  le  demandeur  (intime)  avant 
de  pouvoir  revendre  le  foin  qui  faisait  Tobjet  du  contrat 
interv^enu  entre  les  parties,  aurait  dii  notiiier  le  d6fen- 
deur  (appelant)  de  son  droit  de  demander  la  rescision 
du  contrat.  Cette  proi>osition  est  cnonc6ede  la  maniere 
suivante : 

Plaintiff  does  not  even  state  in  his  declaration  that  he  notified 
defendant  of  any  claim  of  rescision  of  contract,  before  re-selling 
the  hay  referred  to }    and    that    in   fact  plaintifi  4id  not  fU^tify 
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defendant  of  any  rescision  of  contract,  or  of  any  proposed  re-sale  of       1S79 

said  hay.  .,  ^^"^ 

^  Chapman 

La  2eme.  G'est  que  dans  le  cas  particulier  dont  il        f* 

s'agit,  la  loi  ne  permettait  pas  au  demandeur  de  vendre      i " 

le  foin  en  question  a  rente  privee, — mais  qu'au  con-  Fou™ier,  .J. 
traire  elle  Tobligeait  a  le  faire  vendre  par  encan  public, 
dans  une  seule  vento  (at  one  time),  apres  avis  au 
d^fendeur ;  la  vente  a  Tencan  6tant  la  seule  maniire 
I6gale  de  determiner  le  priz  courant  qui  devait  serrir  de 
base  pour  Tappr^ciation  des  dommages. 

Oes  deux  propositions  sont-elles  fondles  en  droit? 
Le  demandeur  6tait-il  bien  oblige,  apres  avoir  mis  le 
d^fendeur  en  demeure  d'accepter  le  foin,  de  demander 
la  rescision  du  contrat  avant  de  pouvoir  r^clamer  ses 
dommages  ?  Le  contrat  ne  se  trouvait-il  pas  plutot  nul 
de  plein  droit  par  suite  du  refus  du  d6iendeur  d'en  con- 
tinuer  Texgcution  ? 

II  est  4  remarquer  que  la  vente  dont  il  s'agit  est  une 
rente  au  comptant,  le  priz  convenu  est  stipul6  payable 
k  la  livraison  de  chaque  lot.  Apres  mise  en  demeure 
suffisante,  (et  celle  prouv^e  Test  certainement)  le  d6fen- 
deur  6tait  tenu  d'enlever  le  foin  qui  lui  6tait  offert ;  sur 
son  refus  ou  n6gUgence  de  le  faire  et  de  payer  le  priz 
convenu,  la  vente  se  trouvait  r^solue  de  plein  droit. 

Dan  la  rente  de  choses  mobilieres,  Tacheteur  est  tenu  de 
les  enlever  au  temps  et  au  lieu  ou  ils  sont  livrables.  [Sileprix 
n*en  a  pas  6t6  pay^,  la  resolution  de  la  vente  a  lieu  de  plein  droit  en 
faveur  du  vendeur,  sans  qu'il  soit  besoin  d'une  poursuite,  apres 
Texpiration  du  terme  convenu  pour  Tenlevement,  et  s'il  n*y  a  pas 
de  stipulation  &  cet  ^gard,  apres  que  Tacheteur  a  4te  mis  en  demeure 
en  la  maniere  portee  au  titre  de»  Obligations  *J  sans  prejudice  au  droit 
du  vendeur  de  reclamer  les  dommages  et  interets  (1). 

Pour  faire  Tapplicatiou  de  cct  article  au  cas  actuel,  il 
ne  reste  qu'a  savoir  si  la  mise  en  demeure  a  ete  suffi- 
sante et  conforme  a  Tart.  1067.  Independamment  des 
lettres  et  telegrammes  concemant  la  livraison  du  foin, 
il  y  a  le  protfet  formel  en  date  du  28  juillet  18*74,  decla- 

(1)  C.  C.  L.  C.  Art.  1544. 
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1879      i-ant  que  le  demandear  est  prSt  a  livrer  la  quantity 

Chapman  de  foin  necessaire  pour  parfaire  le  contrat,  sommant  le 

jJiRiy     defendeur  de  I'accepter,  avec  de  plus  declaration  qu'il 

— 7-      sera  responsable  de  tous  les  dommages  que  son  refus 

L'    pourrait  causer.    11   est  en  preuve  que   le  protfet  est 

parvenu  au  defendeur.  Le  contrat  en  question  6tant 
par  6crit,  ce  protet  conformfement  a  Tarticle  106'7  devait 
^tre  par  6crit.  Ainsi  le  demandeur  a  rempli  les  forma- 
lit^s  que  la  loi  exigeait  de  lui  pour  mettre  son  adver- 
saire  en  demeure.  Le  refus  de  celui-ci  de  se  presenter 
pour  accepter  et  payer  le  foin  a  eu  Teffet,  suivant 
Tarticle  1544,  d'op6rer  de  plein  droit  la  resolution  de  la 
vente  en  question  et  de  donner  ouverture  k  la  reclama- 
tion i)our  dommages.  Eien  dans  la  loi  n'obligeait  le 
demandeur  a  faire  connaitre  son  intention  de  faire 
rfisilier  une  vente  que  la  loi  d6claniit  r^solue  de  plein 
droit,  sans  formalite  quelconque.  Pour  ces  raisons  le 
premier  motif  donn^  par  la  Cour  de  Revision  me  parait 
tout-a-fait  errone. 

II  en  est  de  mdme  du  2eme  qui  contient  r^nonciation 
d'un  principe  que  Ton  ne  trouve  nuUe  part.  La  loi 
n*a  pas  impost  Tobligation  de  faire,  dans  un  cas  comme 
celui  dont  il  s'agit,  une  vente  a  Tencan  pour  servir  de 
bstse  k  Tappreciation  des  dommages.  A  part  de  r^non- 
ciation  du  principe  general  contenu  dans  Tarticle  1073 
"  que  les  dommages  sont,  en  general,  le  montant  de  la 
perto  subie  et  du  gain  dont  on  est  priv6,"  la  loi  laisse  a 
la  discretion  des  tribunauz  les  moyens  d'appr^cier  les 
dommages  selon  les  circonstances.  Elle  ne  leur  present 
point  de  regie  absolue  k  ce  sujet,  et  Ton  ne  trouve  nulle 
part  celle  qui  a  ete  invoquee  par  la  Cour  de  Kevision. 
Au  contraire,  d'apres  les  autorites,  il  est  reconnu  qu'il  y 
a  absence  de  regies  positives,  a  part  des  principes  gfine- 
raux. 

Duranton  dit  (1) : 

(I)  Vol.  10p.4W,^'o-480. 


Chapvax 

V. 
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n  n'est   pas  de  matiere  plus  abstraite    que  celle  relative  aux       1879 
domniages-int^r^ts ;  aussi  la  loi  n*a-t-elle  pu  tracer  que  des  prin- 
cipes  g^n^rauxy  en  s*en  remettant  £k  la  sagesse  des   tribunaux  pour 
leur  application,  selon  lea  circonstances  et  les  faits  de  la  cause.  Lariv. 

La  Cour  de  He  vision  n'etait  certainement  pas  fondee  ^^'""^i^J^r^- 
en  droit  a  declarer  qu'il  y  avait  necessite  do  faire  une 
yente  a  Tencan. 

Oette  Gour  n*a  attache  aucnne  importance  an  prin- 
cipal moyen  de  d6fense  de  Tappelant,  savoir,  que 
le  contrat  ne  contenant  point  un  delai  dans  lequel 
il  devait  recevoir  son  execution,  6tait  par  cela  mftme 
inex6cntable,  et  qa'il  n'avait  en  consequence  contract6 
aucun  engagement.  Elle  semble  au  contraire,  avoir 
repudie  cette  pretention  et  avoir  6t6  d'accord  avec  la 
Cour  Sup^rieure  et  la  Cour  du  Banc  de  la  B.eine,  pour 
reconnaitre  que  dans  un  cas  semblable,  '41  y  a  tacite- 
ment  un  terme  convenu,  qui  consiste  dans  le  temps  ne- 
cessaire  pour  son  execution  "  puisqu'elle  pretend  que  le 
demandeur  aurait  du  demander  la  r^siliation  du  contrat. 
C'est  sans  doute  admettre  qu'il  a  existe,  et  cons6quem- 
ment,  qu'il  y  avait  un  terme  tacitement  convenu  qui 
devait  6tre  determine  par  les  circonstances.  Cette  pro- 
position de  droit  ne  me  parait  guere  susceptible  de  doute. 
Elle  a  ete  traitfie  avec  tant  de  developpement  par  Sir  A. 
A.  Doriony  J.  C,  dans  son  opinion  6crite  sur  cette  cause, 
que  je  crois  devoir  me  borner  a  exprimer  mon  concours 
dans  la  doctrine  qu'il  a  si  completement  etablie  par  les 
nombreuses  autorites  qu'il  a  citees. 

Si  je  n'entre  pas  dans  la  consideration  des  questions 
de  faits  de  la  cause,  c'est  parce  que  j  'adopte  entierement 
le  jugement  de  la  Cour  du  Banc  de  la  Heine,  qui,  sui- 
vant  moi,  doit  6tre  conlirme  et  Tappel  renvoy 6  avec 
d6pens. 

Henry,  J.  :— 

I  concur  in  the  view  that  the  appeal  in  this  case 
should  be  dismissed. 
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J970      ent,  when  would  it  end,  unless  his  insolvency  put  him 

Ciui'>i.\x  lieyond  the  power  of  the  appellant.     But  suppose  the 

T  ^t,t  ■     price  of  hay  advanced  greatl v,  and  it  )>ecame  desirable 

for  the  appellant   to  obtain   the  delivery  of  the  hay 

\ ^  '  he  must  have  made  the  necessary  requisitions  to  the 

respondent  for  it,  as  the  law  puts  it,  within  a  reason- 
able time,  otherwise  he  could  recover  no  damages  for 
the  non-delivery.  Each  must  act  within  a  reasonable 
time,  or  no  cause  of  action  arises  to  him  who  is  negli- 
gent because  of  his  own  laches.  The  true  legal  con- 
struction of  the  contract  in  question  may  be  thus 
stated  :  The  respondent  bargains  and  sells  to  the 
appellant  500  tons  of  hay  not  immediately  to  be 
delivered,  but  the  appellant  idrtually  says  to  res- 
pondent: '*You  keep  possession  of  the  hay  until  I, 
within  a  reasonable  time,  advertise  to  you  my 
desire  that  at  such  times  and  in  such  quantities 
as  I  may  engage  propellors  to  take  it  on  board, 
when  you  shall  deliver  it  free  on  board  for  me."  We 
would  have  to  say,  under  the  circumstances,  what  that 
reasonable  time  should  be,  if  the  appellant  had  raised 
such  an  issue,  but  I  do  not  think  he  has.  The  respond- 
ent, in  his  declaration,  alleges  that,  by  legal  construc- 
tion, the  agreement  was  to  be  performed  within  a 
reasonable  time,  but  the  appellant  does  not,  in  his  plea, 
take  issue  upon  the  question  of  reasonable  time,  or  al- 
lege that  at  the  time  the  respondent  gave  the  notice  of 
his  readiness  to  deliver,  which,  however,  under  the 
contract,  he  was  not  bound  to  do,  such  reasonable  time 
had  not  elapsed.  His  defence  was  not  such,  and  there* 
fore  we  need  not  have  inquired  into  that  question ;  and 
the  mere  readiness  of  the  plaintiff  to  deliver  and  the 
question  of  damages,  were  all  that  regularly  was  in 
issue.  If  the  respondent,  in  his  declaration,  had  alleged 
generally  his  readiness  to  deliver  within  a  reasonable 
timej  and  the  failure  or  refusal  of  the  appellant  to  ac- 
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cept,  it  would  have  been  suflScient,  and  if  denied,  it      ^^"^ 
wotdd  then  depend  on  the  evidence  ;  but  the  declara-  Chapman 
tion  states  the  time  when  the  protest  or  notice  of  readi-     jj^^^ 

ness  to  deliver  was  given— on  the  28th  July,  ISt  I.    If     

necessary  to  decide  the  question  of  the  reasonableness  ^]^' 
of  the  time,  I  should  say  it  was,  under  the  evidence, 
sufficient ;  but,  notwithstanding  that  notice,  up  to  the 
time  of  the  commencement  of  this  suit,  on  the  11th 
November  following,  the  appellant  made  no  requisition 
for  delivery,  and  surely  no  one  would  contend  that,  at 
the  latter  date,  reasonable  time  had  not  long  before  ex- 
pired. The  hay  was  sold  on  the  7th  May,  and  the  de- 
livery commenced,  as  by  the  bills  of  lading,  on  the  1st 
of  June  following;  nine  shipments  in  all,  six  in  June 
and  three  in  May,  up  to  the  29th,  when  they  stopped, 
and  after  which,  no  requisition  for  any  more  appears  to 
have  been  made.  From  the  nature  of  the  article,  and 
from  the  correspondence  and  other  evidence,  the 
conclusion  is  irresistible,  that  both  parties  fully 
intended  the  whole  delivery  should  take  place 
before  the  new  crop  came  in ;  and  it  is,  I  think,  put 
beyond  all  doubt  that  the  appellant  clearly  so 
understood  it,  for  in  his  letter  of  the  14th  of 
May  (seven  days  after  the  date  of  the  contract)  he  says : 
*'  I  telegraphed  you  answer  that  I  would  write  respect- 
ing your  offer  of  three  to  four  hundred  tons  of  hay 
beyond  the  five  hundred  contracted  for.  But  first,  before 
setting  price,  I  should  wish  to  know  the  time  of 
delivery  of  this  second  quantity,  if  purchased.  If  I 
bought,  I  should  require  to  the  end  of  June,  to  be 
shipped  to  my  order,  as  I  could  make  room  for  each 
cargo.  It  might  not  be  till  the  end,  but  I  should  not 
wish  to  be  crowded  for  the  next  two  or  three  weeks  to 
come  till  I  get  storage  to  receive  it."  The  appellant,  as 
that  letter  shows,  contemplated  taking  the  delivery  of 
the  additional  800  tons,  by  or  before  the  last  of  June,  so 
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1^"'^  that  he  fully  understood  and  intended  the  500  tons 
Chapmax  previously  purchased  to  be  delivered,  at  the  latest 
T  **!'ixT  before  the  23rd  of  June.     I  think  that  by  the  law  and 
evidence  the  resr)ondent    is  entitled  to  recover  the 

f  T  T 

t^l2l  amount  stated  in  the  judgment,  and  that  the  appeal 
should  be  dismissed  with  costs  and  the  judgment  of  the 
Superior  Court  of  first  instance  confirmed. 

GwYNNK,  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellant :  Abbott,  Tait,  Wotherspoon  8f 

Abbott. 

Solicitors  for  respondent :  Longpri  Sf  Dugas. 


1879     THOMAS  H.  MoKENZIE Appellant; 

•Juno  IC.  ^^^ 

•Dec,  13. 

ALFRED  H.  KITTEIDGE  et  al Kkspondents 

ON  ^VPPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

Corporation — Shareholder  in  public  eompamff  actions  against  hy 
creditors  of  Co, — Registration  of  certificate — Con.  Stat.  Cy  eh, 
63,  sees.  33,  35. 

In  an  action  brought  by  McK.  under  the  provisions  of  Con.  Stats.  Can., 
ch.  63,  against  K.  et  al  as  stockholders  of  a  joint  stock  company 
incorporated  under  said  act,  to  recover  the  amount  of  an  unpaid 
judgment  they  had  obtained  against  the  company,  the  defendants 
K.  et  al  pleaded  inter  alia  that  they  had  paid  up  their  fiill  shares 
and  thereafter  and  before  suit  had  obtained  and  registered  a 
certificate  to  tliat  effect. 

Held:  afBrming  the  judgment  of  the  Court  of  Common  Pleas,  tliat 


•Prbsbnt: — ^Ritchie,  C.  J.,   and  Strong,    Fomnier,  Henry  and 
Gwyime,  J.  J. 
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under  sec.  33,  34  and  35,  oh.  63  (1),  as  soon  as  a  shareholder  has  1879 
paid  up  his  full  shares  and  has  i*egistered,  altho'  not  until  after  ^  ^J''^ 
the  30  days  mentioned  in  sec.  35,  a  certificate  to  that  e£fect,  his  ^^ 

liability  to  pay  any  debts  of  the  company  then  existing  or  there-  Kittridok. 
after  contracted  ceases,  excepting  always  debts  to  employees,  as  " 

specially  mentioned  in  sec.  36. 
[Bitehief  C.  J.,  and  Foumierf  J.,  dissenting.] 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
for  Ontario  (2),  affirming  the  judgment  of  ithe  Court  of 
Common  Pleas  (8),  in  favor  of  the  respondents. 
The    action  was    originally  brought  in  the  Court 


(1)  Sec.  33. — ''Any  shareholder  in  a 
company  may,  at  any  time 
within  a  period  of  five  years 
from  the  incorporation  of  the 
company,  pay  up  his  full  shares 
in  the  company,  and  a  certifi- 
cate to  that  effect  shall  be 
made  and  registered,  as  pre- 
scribed in  the  twenty-fifth  sec- 
tion of  this  Acty  after  which 
such  shareholder  shall  not, 
except  as  hereinafter  men- 
tioned, be  in  any  manner 
liable  for,  or  charged  with,  the 
payment  of  any  demand  due 
by  the  company,  beyond  the 
amount  of  his  share  or  shares 
in  the  capital  stock  of  the 
company  so  paid  as  aforesaid." 

Sec.  34_«The  stockholders  of 
any  company  incorporated  or 
continued  under  this  Act,  shall 
be  jointly  and  severally  liable 
for  aU  debts  and  contracts 
made  by  the  company,  until 
the  whole  amoxmt  of  the  capi- 
tal stock  of  the  company,  fixed 
and  limited  in  manner  afore- 
said, has  been  paid  in,  and  a 
certificate  to  that  eftect  has 
been  made  and  registered  as 
prescribed  in  the  next  section 
of  thia  Act|  after  which  no 
siockholder  of  such  company 

(8)  24  U. 
24 


shall  be  in  any  manner  what- 
soever  liable  for  or  charged 
with  the  payment  of  any  debt 
or  demand  due  by  the  com- 
pany, beyond  the  amount  of 
his  share  or  shares  in  the  capi- 
tal stock  of  the  company  so 
fixed  and  limited  and  paid  in 
as  aforesaid,  save  and  except 
as  hereinafter  mentioned." 

Sec.  35 «  Within  thirty  day  after 

the  payment  of  the  last  instal- 
ment in  the  capital  stock  of 
any  such  company,  there  shall 
be  made  and  drawn  up  a  cer- 
tificate to  that  effect,  which 
certificate  shall  be  signed  and 
sworn  to  by  a  minority  of  the 
trustees  of  the  company,  in- 
cluding the  chairman  or  pre- 
sident, and  shall  be  regbtered 
within  the  said  thirty  days  in 
the  registry  ofiice  of  the  district 
or  county  wherein  the  business 
of  the  company  is  carried  on ; 
and  the  registrar  of  such  dis- 
trict or  county,  or  his  deputy, 
shall  administer  such  oath,  and 
enter  and  register  such  certi- 
ficate in  the  book  to  be  kept 
by  him  for  the  purposes  of 
this  Act  as  hereinbefore  men- 
tioned." 

(2)  27  U.  C.  C.  P.  65. 

0.  C.  P.  1. 
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1879      of   Common   Pleas.      The    plaintiff,  having  obtained 

McKenzib  a  judgment  against  the  Slrathroy  Woollen  Manufactur- 

KiTTRiDGF  ^^S  Company,  a  joint  stock  company  incoiporated  under 

—    *  Cons.  Stats.  C,  ch.  63,  for  the  sum  of  $12,744.21  and 

$66.75  costs,  sought  to  recover  that  amount  from  the 

defendants  under  the  provisions  of  said  Cons,  Stat.  C, 

ch.  63,  the  defendants  being  shareholders  in  the  said 

company. 

The  defence  was,  that  the  defendants  had  paid  up  in 
full  their  shares  of  the  stock  and  had  registered  a  certifi- 
cate to  that  effect.  It  was  not  alleged  that  the  certificates 
were  registered  within  thirty  days  after  the  shares  had 
been  paid  up. 

The  principal  question  which  arose  on  this  appeal 
was,  whether  a  shareholder  of  a  joint  stock  company 
incorporated  under  Cons.  Stat.  C,  ch.  63,  who  had  paid 
up  his  shares  in  full  and  registered  a  certificate  to  that 
effect,  was  freed  from  individual  liability  for  the  debts 
of  the  company,  if  the  certificate  was  not  registered 
within  the  thirty  days  mentioned  in  the  35th  section  ? 

Mr.  C,  Robinson^  Q.  C,  and  Mr.  T.  Robertson^  Q.  C, 
for  appellant : 

The  defendants  in  this  suit  are  and  were  stockhold- 
ers in  the  said  company  at  the  time  the  debts  set  out  in 
the  declaration  were  contracted,  and  not  having  paid 
up  their  stock,  or  if  having  paid  the  same,  not  having 
registered  a  certificate  of  the  payment,  signed  and 
sworn  to  as  required  by  the  SSth  section  of  the  Act, 
within  thirty  days  after  the  payment  of  the  last  instal- 
ment, this  action  is  brought  to  recover  the  amount  of 
the  said  judgment  against  them  under  the  provisions 
of  the  said  Act. 

Under  the  said  Joint  Stock  Company's  Act  stock* 
holders  continue  liable  for  all  debts  and  contracts  made 
by  the  company  until  the  whole  amount  of  the  capital 
stock  of  the  company,  fixed  and  limited  as  by  the  said 


VOL,  IV.]    SUPREME  COURT  OF  CANADA.  311 

Act  is  provided,  has  been  paid  in  ;  and  to  put  an  end  to      1^79 
such  liability,  a  certificate  of  such  payment  must,  with-  McKeTzib 
in  thirty  days  after  the  payment,  be  made  and  drawn  j£j„^'„^, 
up ;  signed  and  sworn  to  by  a  majority  of  the  trustees      — 
of  the  company,  including  the  chairman  or  president, 
and  registered,  within  the  said  thirty  days,   in  the 
Registry  Office  of  the  district  or  county  wherein  the 
business  of  the  company  is  carried  on  (1). 

If  the  payment  in  full  of  his  shares  by  any  sharehold- 
er can  exempt  him  from  liability  before  the  whole  capi- 
tal stock  has  been  paid  in,  a  certificate  of  such  payment 
made,  signed  and  sworn  to  as  already  mentioned,  must 
be  registered  within  thirty  days  after  the  payment  (2). 

The  true  construction  of  the  said  statute  is,  that  such 
certificate  must  at  all  events  be  registered  before  the 
contracting  by  the  company  of  the  debt  for  which  the 
shareholder  is  sought  to  be  held  liable  ;  that,  if  regis- 
tered within  thirty  days  from  the  payment,  such  regis- 
tration relates  back  to  the  time  of  such  payment  and 
exempts  fix>m  liability  from  that  time  ;  but,  if  registered 
after  the  thirty  days,  it  takes  effect  and  forms  an  ex- 
emption only  from  the  time  of  such  registration.  In 
this  way,  sees.  83  and  85  of  the  said  statutes  may  be 
reconciled  and  given  effect  to ;  and  this  construction  of 
the  Act  is  in  accordance  with  the  opinion  of  the  Court 
of  Queen's  Bench  for  Ontario  in  McKenzie  v.  Dewan 
et  al.  (8),  in  which  the  judgment  of  the  Court  of  Com- 
mon Pleas  now  appealed  from,  was  followed  pro  Jorma^ 
but  dissented  from. 

The  object  of  the  statute  in  requiring  registration  was 
to  give  notice  to  those  dealing  with  the  company  that 
the  shareholders  who  had  paid  and  registered  their 
certificates  were  exempt,  and  thus  to  prevent  credit 
being  given  on  the  faith  of  their  liability,  and  this 

(1)  Sec.  34,  Con.  Stat  C,  ch.  63.       (2)  Sec.  35,  Con.  Stat.  C,  oh.  63. 

(3)  36  U.  C.  Q.  B.  512. 
24 
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^^      intention  is  defeated,  and  a  door  opened  to  fraud  npon 
McKrnzie  the  creditors  of  the  company,  by  exempting  sharehold- 

KiTHRDGB.  ^^  ^^^  have  neglected  to  register  their  certificates  of 
-^      payment. 

If  a  stockholder  is  desirons  of  putting  an  end  to  his 
liability,  it  is  incumbent  npon  him  to  observe  a  strict 
compliance  with  the  statute  which  enables  him  to 
limit  his  liability. 

Acts  of  parliament  which  confer  exemptions  and 
privileges  contrary  to  general  common  law  rights,  as  a 
rule,  should  be  strictly  construed :  Maxwell  on  statutes 
(1) ;  Kraemer  v.  Gless  (2) ;  Mitchell  v.  Weir  (8). 

Mr.  W.  JR.  Meredith,  Q.  C,  and  Mr.  Osier,  Q.  C,  for 
respondents ; — 

By  the  provisions  of  the  Consolidated  Statutes  of 
Canada^  chapter  63,  any  stockholder  in  a  company 
incorporated  under  that  Act,  notwithstanding  that  the 
whole  capital  stock  of  the  company  has  not  been  paid 
in,  may,  within  five  years  from  the  incorporation  of  the 
Company,  pay  up  in  full  his  shares  in  the  company,  and 
upon  a  certificate  of  such  payment  being  registered 
under  the  provisions  of  the  said  Act,  he  is  by  the  efiect 
of  section  38  discharged  from  all  liabilities  of  the  com- 
pany then  existing  or  thereafter  contracted. 

By  section  4  of  the  said  act,  upon  compliance  with  the 
formalities  mentioned  in  the  three  preceding  sections, 
the  person  signing  the  declaration  of  incorporation  and 
their  successors  are  made  a  body  corporate  by  the  name 
mentioned  therein. 

By  the  provisions  of  the  Interpretation  Act,  (Oons. 
Stats,  of  Can,  ch.  6,  iSec.  6,  sub-sec.  24),  words  making 
any  number  of  persons  a  corporation  or  body  politic 
and  corporate  exempt  the  individual  ttiembetB  of  the 

(1)  P.  264.  Draper,  C.  J. 

(^  10  U.  C.  C.  P.  at  p.  475,  per       (3)  1^  Oitot  568. 
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oorporation  from  personal  liability  for  its  debts,  obliga-      1^79 
tions  or  acts.    Sections  83  and  34  of  chapter  63  are  MoKbmzib 
therefore  not  to  be  construed  as  modifying  common  law  kittridob, 
obligations  in  favor  of  the  stockholders,  but  rather  as 
imposing  upon  them  in  certain  events  certain  additional 
obligations  to  those  to  which  they  were  pliable   qua 
stockholders. 

Section  83  is  to  be  read  as  if  it  were  placed  imme- 
diately after  section  84 ;  a  reference  to  the  acts  con- 
solidated and  forming  ch.  63  (13  and  14  Fic,  ch.  28, 
and  16  Ftc,  ch.  112)  makes  this  clear,  and  any  other 
interpretation  would  render  the  provisions  of  section 
S3  insensible.  The  original  acts  may  be  referred  to  in 
the  construction  of  the  Consolidated  Statutes. — Whelan 
V.  The  Queen  (1). 

The  language  used  in  sections  88  and  84  is  as  strong 
as  possibly  could  be  used  to  indicate  the  intention  to 
discharge  from  existing  liabilities.  It  is  declared  that 
the  stockholders  shall  not  be  in  any  manner  whatsoever 
liable  for  or  charged  with  the  payment  of  any  debt  or 
demand  due  by  the  company^  and  they  point  rather  to  a 
discharge  from  existing  liabilities  than  an  exemption 
from  after  contracted  debts ;  probably  because  there 
was  nothing  in  the  act  which  imposed  any  personal 
obligation  after  either  the  stock  was  paid  up  in  full 
and  the  certificate  registered — as  to  the  whole  body  of 
stockholders — or  after  payment  of  the  shares  of  any 
stockholder  and  the  registration  of  the  certificate  of 
such  payment  as  to  that  particular  stockholder.  The 
language  used  in  other  sections  of  the  act  shows  that, 
where  it  was  intended  to  refer  to  any  particular  class  of 
debts,  plain  and  unmistakable  languge  was  used.  See 
sections  49,  50,  51  and  52. 
The  personal  liability  is,  by  the  provisions  of  the  act, 

(1)  28  U.  C.  Q.  B.  108,  at  page       sections  8,  9  and  10. 
117;  Oo&fl.  Stat,  Cm.j  oh.  19, 
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1879      to  exist  only  until  the  shares  are  paid  up  and  the  certi* 

MoKexzie  ficate  is  registered,  as  prescribed  in  section  85,  but  the 

^  *•        construction  put  upon  section  8i  by  the  Vice-Chan- 

—      cellors  in  the  Court  of  Appeal,  would  require  a  meaning 

to  be  given  to  the  word  until  which  it  does  not  properly 

bear,  or  the  addition  of  another  word,  so  that  the 

section  would  in  effect  read  unless  and  until. 

The  provisions  as  to  the  mode  and  time  of  registra- 
tion are  directory  only.  The  effect  of  a  different  con- 
struction would  be  that  in  the  case  of  a  company,  the 
whole  of  whose  capital  stock  was  paid  in,  the  omission 
to  register  the  certificate  for  one  day  beyond  the  thirty 
days  would,  under  section  34,  take  away  from  the 
company  for  all  time  its  character  of  a  limited  liability 
company,  and  render  the  company,  in  effect,  an  ordinary 
partnership.  An  opposite  construction  would  make  it 
necessary  for  every  shareholder,  at  the  peril  of  personal 
liability  for  all  the  debts,  to  ascertain  when  the  last 
payment  was  made,  and  to  see  that  the  certificate  was 
registered  within  thirty  days  thereafter. 

It  is  said  that  to  permit  the  certificate  to  be  registered 
after  the  expiratin  of  thirty  days,  would  be  **  to  turn 
the  statute  into  an  engine  of  fraud ; "  but  it  is  submitted 
that  the  opposite  » construction  would  afford  greater 
facilities  for  fraud  than  that  contended  for  by  the 
respondents. 

According  to  respondents  contention,  a  person  propos- 
ing to  deal  with  the  company,  though  he  searched  in 
the  Registry  Office  and  found  no  certificate  registered, 
would  know  that  if  the  stock  had  been  paid  it  would 
be  open  to  the  stockholder  at  any  time  to  register  his 
certificate  and  discharge,  himself  from  any  liability  to 
the  company,  and  would  then  take  the  precaution — not 
an  unreasonable  one  in  any  case — of  searching  the  record 
which  the  company  is  bound  by  section  23,  under  the 
penalty  of  the  forefeiture  of  its  charter,  to  keep,  and 
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he  would  then  know  exactly  how  much  of  the  capital  '    1879 
remained  unpaid  and  what,  in  addition  the  assets  of  the  MoKbnzcb 
company,   was  available  as  uncalled  for   capital    for  kittwdgb. 
payment  of  debts. 

It  is  also  submitted  that  the  act  affords  no  justification 
for  giving  any  different  effect  to  the  registration  of  the 
certificate  on  existing  and  after  contracted  debts  as  was 
held  in  the  Court  of  Queen's  Bench  in  McKenzie  v. 
Dew  an  (I) ;  QtAcen  v.  Ingall  (2). 

Section  33  does  not  require  a  registration  of  the 
certificate  within  thirty  days  from  the  last  payment  of 
the  shares,  or  within  any  stated  period  of  time ;  the 
words  "  made  and  registered  as  prescribed  "  relate  to 
manner  but  not  to  the  time  of  registration.  Hampton 
V.  Holman  (1). 

The  true  construction  of  the  statute  is,  that  the 
liability  of  the  stockholders  exists  as  to  the  body  of 
them  until  the  whole  capital  stock  of  the  company  is 
paid  in  and  the  certificate  is  registered,  and  as  to  a 
single  stockholder  until  he  pays  up  his  shares  and  regis- 
ters his  certificate,  and  that  upon  this  being  done — at 
whatever  period  it  may  be  done — the  whole  body  of 
the  stockholders  in  the  one  case  are,  and  the  particular 
stockholder  in  the  other  is,  absolutely  released  and 
discharged  from  all  liability  to  pay  any  debts  of  the 
company  then  existing  or  thereafter  contracted,  except 
those  specially  mentioned  in  section  36  ;  that  the  duty 
imposed  by  section  35  is  imposed,  not  upon  the  stock- 
holders, but  upon  certain  of  the  officers  of  the  company, 
and  that  the  omission  by  them  to  make  and  register 
the  certificate  within  the  time  prescribed,  while  it 
renders  them  liable  to  make  good  any  damage  sustained 
by  a  person  dealing  with  the  company  and  damnified 
by  the  non-registration  of  the  certificate,  in  no  way 

(1)  36  U.  C.  Q.  B.  512,  (2)  L.  R.  2  Q.  B.  Div.  199, 

(3)  L.  R.  5  Ch«  Piy.  193. 
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1S79      interferes  with  the  openHon  or  effect  of  the  certificate 

McKxMziE  when  registered.     Queen  t.  Ingall  (1). 

^rnoDfiM.  ^''^  confitruction,  while  it  presenres  the  leading 
feature  of  the  act — the  creation  of  a  company  with  a 
limited  liability — adequately  protects  persons  dealing 
with  the  company  from  loss  by  reason  of  the  omission 
to  register  the  certificate. 

BiTCHiE,  C.  J. : — 

Mr.  Justice  Patlenon,  in  lus  judgment  in  the  Court  of 
Appeal,  says  "  the  ground  of  appeal  in  this  case  reduces 
the  question  before  us  to  much  narrower  limits  than 
were  occupied  by  the  questions  argued  in  the  court 
below/^  and  thus  states  the  points  in  controversy  in  the 
court  of  appeal. 

''  The  questions  presented  to  us  are : 

"  1.  Whether,  by  paying  up  lus  shares  and  registering 
a  certificate  within  thirty  days,  the  shareholder  is  freed 
from  an  individual  liability  for  debts  already  contracted, 
or  only  for  those  contracted  after  the  payment  ? 

^'  2.  If  registration  of  the  certificate  frees  from  liability 
of  existing  debts,  will  that  be  so  if  the  certificate  is  not 
registered  until  after  the  thirty  days  ? 

<<  The  Court  of  Common  Fleas,  in  the  decision  now 
under  review,  has  held  that  existing  as  well  future 
debts  are  discharged  by  the  registration  of  the  certificate, 
even  though  not  registered  till  after  the  thirty  days. 
The  Court  of  Queen's  Bench  has  followed  that  decision, 
but  Mr.  Justice  Wilson^  in  delivering  the  judgment  in 
court,  intimated  a  different  opinion  as  to  the  true  con- 
struction of  the  statute  (2)." 

In  tracing  the  legislation  on  this  subject  we  find 
the  words  in  the  11th  sec.  of  13  and  14  Ffc,  ch.  28,  are 
as  follows : 

(1)  Supra.  a/,  36  U.  C.  Q.  B.  512. 

(2)  McKenzie  et  al  v.  Devos  U 


YOL.  IV.]    SUPBEltB  COWBT  OP  CANADA.  8tt 

And  be  it  enacted,  that  all  the  stockholders  of  any  company  that  1879 
shall  be  incorporated  under  this  act,  sliall  be  jointly  and  severally  __  tJ*^ 
liable  for  all  debt«  and  conti*acts  made  by  such  company,  until  the  ^^ 

whole  amount  of  the  capital  stock  of  such  company,  fixed  and  limited  Kittridob. 
in  manner  aforesaid,  shall  have  been  paid  in  and  a  certificate  to  that  p. ,  T^p  ▼ 
tffeei  shall  have  been  made  and  registered  as  prescribed  in  the  next  ' 

section  of  this  act,  after  which  no  stockholder  of  such  company  shall 
be  in  any  manner  whatsoever  liable  for  or  charged  with  the  payment 
of  any  debt  or  demand  due  by  such  company  beyond  the  amount  of 
his  share  or  shares -in  the  capital  stock  of  such  company  so  fixed  and 
limited  and  paid  in  as  aforesaid,  save  and  except  as  hereinafter  men- 
tioned. 

The  words  are  "  shall  have  been  made  and  registered  as 
prescribed  in  the  next  section  of  this  act.' '  The  directions 
as  to  making  and  registering  in  the  next  section  are  :  as 
to  the  making  ''  that  within  thirty  days  after  the  pay- 
ment, &c.,  there  shall  be  made  and  drawn  np  a  certifi- 
cate, &c.,"  which  certificate  shall  be  signed  and  sworn 
to,  Sec. ; "  and  as  to  the  registering  of  the  certificate,  that 
it  ^'  shall  be  registered  within  the  said  thirty  days  in 
the  registry  office,"  &c.,  and  the  registrar  is  authorized  to 
administer  the  oath  and  enter  and  register  the  certificate 
in  a  book,  &c.,"  ^*  after  which  no  shareholder  shall  be  li- 
able for  or  charged  with  the  payment,  &c."  But  what 
does  ''after  which"  mean  here?  I  think,  unquestion- 
ably, after  the  certificate  has  been  made  and  registered 
as  prescribed  or  directed  in  the  12th  section,  that  is, 
after  all  the  directions  given  in  the  section  have  been 
followed.  It  seems  to  me  that  the  time  within  which 
the  certificate  is  to  be  made  and  registered  is  an 
element  in  the  making  and  registering  as  much  pre- 
scribed or  directed  in  the  next  section  as  the  drawing 
up,  or  signing,  or  swearing,  or  entering  and  registering. 
We  have,  I  think,  no  right  to  eliminate  from  these 
directions  the  time  within  which  the  legislature  has 
expressly  enacted  the  certificate  shall  be  made  and 
registered.  If  the  certificate  can  be  made  at  any  time 
end  registered  at  any  time,  what  force  and  effect  is  to 
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^^^      be  given  to  the  words  thirty  days  twice  repeated  in  the 

McKE!rz«  section  ?     I  think  wc  ought  not  to  ignore  the  clear  and 

KiTTEiDOB.  ^^P^ici^  language  of  the  legislature  and  roject  a  pro* 

—  ^    vision  which  it  has  thought  expedient  to  enact,  and 

which  in  Its  plain  unambiguous  phraseology  involves 

no  doubtful  construction. 

The  IG  Vic,  ch.  172,  extended  the  exemption,  and 
sec.  2  provided  that,  notwithstanding  the  13  and  14  Fic, 
ch.  28,  it  should  be  lawful  for  any  shareholder,  at  any 
time  from  and  after  the  said  incorporation,  and  within 
the  period  of  five  years  therefrom,  to  pay  up  his  full 
shares,  to  the  effect  whereof  a  certificate  should  be 
made  and  registered  in  the  manner  provided  by  the 
13  and  14  Vic,  ch.  28,  and  which  as  to  such  shareholder 
should  have  the  same  force  and  effect  from  the  making 
thereof  as  the  making  and  registering  of  the  certificate 
of  the  payment  of  the  whole  amount  of  the  capital  firom 
"the  making  and  registering  of  the  certificate.'' 

It  is  to  be  observed  here  that  the  liability  by  the  13 
and  14  Vic,  ch.  28,  is  to  continue  "  until "  the  capital 
stock  is  paid  in  and  the  certificate  shall  have  been  made 
and  registered,  '*  after  which  "  no  stockholder  shall  be 
liable ;  but  by  the  16  Vic,  ch.  172  sec.  2,  while  the  certifi- 
cate is  to  be  made  and  registered  as  by  the  13  and  14  Vic, 
ch.  28,  is  provided,  when  so  made  and  registered  it  is 
to  have  force  and  effect  from  the  making  thereof. 

Does  not  this  give  great  force  to  the  view  that  time 
was  considered  by  the  legislature  of  the  essence  of  this 
matter,  otherwise  a  stockholder  might  pay  up  his 
stock  and  not  register  for  twelve  months  after,  and  so 
give  to  such  registration  a  retroactive  operation  from 
the  making  of  the  certificate,  for  there  is  nothing  what- 
ever in  this  last  act  to  show  that  the  exemption  is  to  take 
effect  at  any  other  time  than  the  making  of  the  certifi- 
cate. 

This  being  the  state  of  the  law  at  the  time  of  the  eon- 
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Bolidated  statutes,  by  the  consolidated  statutes,  eh.  63,  sec.      1  ^79 
83,  a  shareholder  may  within  five  years  pay  up  his  full  McKbnzib 
shares  "  and  a  certificate  to  that  effect  shall  be  made  and  kittridob 
registered  as  prescribed  in  the  35th  sec,  "  qfier  which  "      — ;-  * 
such  shareholder  shall  not  be  liable,  &c.    The  35th  sec.    *       ' 
is,  as  to  the  certificate  and  registering,  a  copy  of  the  12 
sec.  of  the  13  and  14  F»V.,  ch.  28. 

The  34th  sec.  is  a  copy  of  the  11th  sec.  of  the  13  and 
14  Vic,  ch.  28,  as  to  the  liability  of  the  stockholders  until 
the  whole  amount  of  the  capital  stock  is  paid  up' and  a 
certificate  made  and  registered,  &c.,  and  this,  it  has 
been  argued,  is  in  conflict  with  and  repugnant  to  the 
preceding  33rd  section.  But  I  think  there  is  no  sub- 
Btantial  ground  for  any  such  contention. 

This  section  (34)  must  be  read  as  applying  to  those 
shareholders  who  have  not  availed  themselves  of  the 
privileges  granted  under  the  preceding  section  83,  by 
paying  up  and  obtaining  a  certificate  to  be  made  and 
registered  as  prescribed,  &c.  No  doubt,  the  insertion  of 
the  clause  as  it  stands,  is  very  inartificial  and  presents 
at  first  sight  an  apparent  contradiction,  but  the  incon- 
gruity can  properly  be  thus  reconciled,  which  leaves 
the  law  as  it  was  at  the  time  of  consolidation ;  and  that 
it  was  the  intention  of  the  legislature  that  this  should 
be  the  case,  is  evident  from  the  8th  sec.  of  ch.  29  of  the 
Cons.  Stat.,  which  enacts  that  the  said  consolidated  laws 
shall  not  be  held  to  operate  as  new  laws,  but  shall  be 
construed  and  have  effect  as  a  consolidation,  and  as 
declaratory  of  the  laws  as  contained  in  the  said  acts 
and  parts  of  acts  so  repealed,  and  for  which  the  said 
consolidated  statutes  are  substituted.  The  statute  then 
expressly  says  that  the  stockholders  shall  be  liable  for 
all  debts  of  the  company  until  the  whole  amount  of  the 
capital  stock  has  been  paid  in,  and  a  certificate  to  that 
effect  shall  have  been  made  and  registered  as  prescribed, 
that  is,  I  take  it,  as  directed  by  section  12,  reading  the 
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^^  section  mutatit  mutandis,  in  other  words,  making 
MoKbnzib  the  necessary  changes  and  altering  the  terms  to  make 
KiTTRiDOE.  *^®  directions  suit  the  circumstances ;  "  after  which  no 
*rrr"p  J  stockholder  shall  be  liable,"  &c.,  that  is  to  say,  exemption 
_1  "  *  from  liability  is  granted  to  the  stockholders,  if  they  do 
a  certain  act,  and  if  within  thirty  days  after  there  shall 
be  drawn  up  a  certificate  thereof,  signed  and  attested 
in  a  certain  way  and  registered  within  the  said  thirty 
days  in  a  specified  office.  If  these  things  are  not  done 
as  prescribed,  either  in  respect  to  the  time,  manner  or 
place,  how  can  a  court  be  asked  to  say  that  doing  sim- 
ilar acts,  not  within  the  time  specified,  or  in  another 
manner,  or  at  a  different  place,  shall  have  the  same 
effect  ?  The  legislature  had  a  i)erfect  right  arbitrarily 
to  specify  the  terms  and  conditions  on  which  such 
exemptions  from  liability  should  take  place,  and  to  say, 
that  until  such  terms  and  eonditicms  have  been  com- 
plied with,  the  liability  of  the  stockholders  should 
continue,  and  I  know  of  no  principle  by  which  this 
or  any  other  court  would  be  warranted  in  relieving  the 
stockholders  from  lability  on  any  terms  other  than  those 
expressly  sanctioned  by  the  legislature,  ix  to  say  that 
their  liability  should  cease  until  what  the  legislature 
required  to  be  done  was  done. 

With  reference  to  the  consequences  of  such  a  con- 
struction  we  have  nothing  to  do.  The  legislature 
has  chosen  in  its  wisdom  to  make  the  discharge 
of  stockholders  from  liability  dependent  on  a  com- 
pliance with  certain  statutory  directions,  and  has 
used  words  of  a  plain  and  definite  character,  and 
we  are,  I  think,  bound  to  give  effect  to  all  the 
words  so  used,  by  construing  them  in  their  ordinary 
grammatical  signification  according  to  their  nature 
and  import. 
Mr.  Dwarris  (1),  says : 

<1}  On  statutes,  748. 
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Wherever  a  statute  imposes  terms,  and  presciibes  a  thing  to  be        1879 
done  within  a  certain  time,  the  lapse  of  even  a  day  is  fatal,  even  in  a  ^  v^^^ 
penal  case,  because  no  inferior  court  can  admit  of  any  terms,  but         ^^ 
such  as  directly  and  precisely  satisfy  the  law  (1).  Kittridob. 

And  in  Regina  v.  Justices  of  Middlesex  (2),  where  it  Ritchie,OJ. 
was  held  an  appeal  was  too  late,  as  not  being  "  within  six 
days  after  the  cause  of  complaint,"  within  the  provi- 
sions of  the  87th  section  of  4  Geo,  4,  ch.  95,  it  was 
contended  notice  of  appeal  served  on  Monday  was 
sufficient  because  the  6th  day  fell  on  a  Sunday,  and 
that  the  party  had  therefore  the  Monday  on  which  to 
give  his  notice  of  appeal. 

Williams^  J.,  says : 

The  question  which  I  have  to  determine  arises  upon  the  distinct 
language  of  the  dtatute :  and  upon  that  language  how  can  I  say  that 
this  notice  was  given  within  six  days  ?  It  was  indeed  conceded  that 
it  was  not ;  but  it  was  argued  that  Sunday  ought  not  to  be  reckoned 
in  the  computation.  No  authority  is  cited  in  support  of  this  argument, 
and  in  the  absence  of  one,  I  think  that  the  plain  words  of  the  act  are 
not  to  be  got  rid  of. 

So  in  this  case  the  defendants  right,  to  be  relieved 
arises  on  the  distinct  language  of  the  statute,  and  how 
can  I  say  the  certificate  was  made  and  drawn  up  within 
thirty  days  of  the  payment  of  the  last  instalment  "  until 
Which  "  he  was  to  continue  liable,  or  registered  within 
the  said  thirty  days  '*  from  which  "  he  was  to  be  dis- 
cfaerged. "  The  plain  words  of  the  act  are  not  to  be  got 
rid  of." 

The  liability  of  the  stockholder  is  fixed  by  law,  and 
Ihe  burthen  is  on  him  to  get  rid  of  that  liability.  If  he 
seeks  id  do  it  through  the  instrumentality  of  this 
statute,  he  must,  I  think,  bring  himself  within  the 
tenoA  of  the  statute,  by  shewing  a  full  and  complete 
coni^lSiBmc^  With  its  provisions;  for  it  is  that,  and 
that  alone,  that  relieves  him  from  liability.  If 
there  i&'  ilkiy  defect  which  gives  rise  to  a  grievance,  it 

(1)  Atkins  V.  Banwdlf  3  East  91.       (^  2  DowL  N.  S.  719. 
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1879  ^ag^  as  said  by  Lawrence^  J.,  in  Rex  v.  Justices 
McKexzie  of  Staffordshire  (1),  "in  the  statute  itself,"  and  in  which 
KiTTuiDGE.  ^^^  ^rA.  Eilenboroughy  C.  J.,  said : 

—  Wliatever  liard.shii»s  the  pai'tie.s  Krieved  mav  lalx)ur  under  in  tliis 

1  lie  "^y^**^  *  ^.ftye,  we  can  only  follow  the  dircctioiLs  of  tlic  statute,  which  has  ex- 
pressly limited  the  appeal  to  l)e  made  to  **  the  next  quai'tcr 
sessions  after  such  order  uiade  or  pi-oceeding  had/*  &c.  Now  it  is 
attempted  to  substitute  the  wonls  "after  no /ice  o/*  such  oitlerniatle/' 
in  lieu  of  the  woixls  in  the  statute  "after  such  oixler  made ; -'  but 
they  are  different  thin>rs,  anil  the  legislature  liaving  made  use  of  the 
latter  wonls,  we  cannot  say  that  the  aj>peal  may  be  ma<le  at  the 
next  quarter  session  a/ler  notice  of  the  order.  It  is,  however,  a  case 
of  great  giievance  ancl  hanlship  where  tlie  interests  of  the  parties  are 
tluis  invaded  by  an  onler  made  behind  their  backs  •  and  may  be  a 
good  gitjund  to  apply  to  parliament  for  a  revision  of  the  claube  ol 
appeal  j  but  we  cannot  remedy  the  abuse. 

It  has  been  very  strongly  urged  that  a  great  hardship 
might  arise,^because  the  making  out  of  the  certificate 
and  the  signing  and  attesting  is  to  be  done,  not  by  the 
stockholder,  but  by  others  who  might  neglect  or  refuse 
to  act,  though  it  is  not  alleged  that  any  such  difficulty 
existed  in  this  case,  nor  indeed  is  any  excuse  alleged  or 
suggested  for  not  having  procured  and  registered  the 
certificate  within  the  period  provided.  But  with  the 
question  of  hardship  or  no  hardship  we  have  nothing  to 
do.  If  a  party  cannot  bring  himself  within  the  statute, 
it  may  be  his  misfortune,  or  his  fault,  or  it  may  be 
through  the  negligence  or  default  of  those  who  should 
draw  up  and  attest  the  certificate  and  register  the 
same ;  if  they,  or  any  of  them  fail  in  their  duty  in  this 
respect,  he  may  or  may  not  have  a  means  of  comi)elling 
them  to  do  their  duty ;  or  whether  the  general  rule, 
that  a  person  damnified  by  the  failure  to  i>erform  a 
statutory  duty,  is  entitled  to  maintain  an  action,  applies 
in  such  a  case  as  this ;  or  whether  a  party  aggrieved  may 
or  may  not  have  a  remedy  against  the  officers  of  the  com- 
pany for  any  injury  or  damage  he  may  sustain  or  be 

(1)  3  East  150. 
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put  to  by  reason  of  their  misfeasance  or  nonfeasance,      ^^^^ 
it  is  not  necessary  for  ns  in  this  case  to  determine.    Be  McKenzib 
this  as  it  may,   I  do  not  think  we  are  at  liberty  to  kittridoe. 
say  that  in  fixing  thirty  days  after  the  payment  as  the      Tr"p  j 

period  in  which  the  certificate  is  to  be  made,  and  again      1 

expressly  providing  that  the  same  shall  be  registered 
within  the  said  thirty  days,  the  legislature  meant 
nothing,  and  did  not  intend  that  parties  or  courts  should 
be  bound  thereby.  I  think  we  are  bound  to  assume 
they  were  inserted  with  an  olyect,  and  whether  the 
reason  for  their  insertion  is  obvious  or  not,  it  is  a  plain 
provision  which  the  legislature  have  deemed  necessary 
for  the  protection  of  creditors  and  the  public,  and  with 
which  all  we  as  a  court  of  justice  have  to  do,  is  to 
enforce  the  period  fixed  in  the  statute  within  which  the 
certificate  is  to  be  made  and  registered,  and  is,  to  use  the 
language  of  Lord  Denman  in  the  Queen  v.  Justices  of 
Derbyshire  (1),  ''too  distinct  and  express  to  admit  of 
being  varied  by  any  gloss  or  construction." 

I  express  no  opinion  as  to  the  liability  of  shareholders 
who  have  not  registered  within,  but  have  after,  the 
prescribed  time,  for  new  engagements  incurred  after 
such  a  registration,  as  that  question  does  not  arise  in 
this  case ;  all  that  I  desire  to  say  is  that  in  my  opinion, 
if  registration  be  not  made  till  after  the  thirty  days, 
there  is  at  any  rate  no  exemption  so  as  to  discharge 
defendants  from  personal  liabilty  for  debts  contracted 
before  such  registration. 

I  think  the  appeal  should  be  allowed  with  costs. 

Strong,  J.,  was  opinion  that  the  decision  of  the 
Court  below  was  right  and  ought  to  be  affirmed  with 
costs. 

FoUBNISBi  J. : — 

Le  Demandeur  a  obtenu,  le  16  octobre  1878,  devant 

(1)  7  Q.  B.  at  p.  199. 
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1879  la  Cour  de  '*  Common  Pleas  "  d^Ontario^  jngement  contiB 
McKexzie  la  Strathroy  Woollen  Manvjacturing  Company ^  incor- 
KiTTKiDOB  P^^^^  ®^  vertu  du  ch.  63,  S.  R.  C,  pour  la  somme  de 

— 7-      $12,744.21,  montant  de  cortains  billets  promissoires,  et 

'  *  $66.75  ses  frais. 

Le  capital  de  cette  compaguie  6tait  de  $75,000,  divise 
en  sept  cent  cinqoante  parts  on  actions  de  $100 
chacone, — payable  en  20  mois  apres  le  ler  octobre 
1869,  par  versements  de  10  p.  c.  tons  les  deux  mois. 

Aucun  prel6vement  de  deniers  n'ayant  pu  fetre  fait 
an  moyen  de  Texecution  6man6e  en  vertu  du  jugement 
ci-dessus  mentionne,  le  demandeur  a  intents  la  presente 
action  contre  les  d^fendeurs  (intimes,)  comme  action- 
naires  dans  cette  compagnie  pour  se  faire  payer  par  eux 
du  jugement  obtenu  contre  la  dite  compagnie,  all6- 
guant  qu'il  avait  commence  son  action  et  obtenu 
jugement  contre  elle  dans  Tannic  apres  r6ch6ance  de 
la  dette — que  les  d^fendeurs  et  chacun  d^eux  en  Staient 
actionnaires  avant  que  la  dite  dette  eut  §t6  contract6e ; 
que  tout  le  capital  n'avait  pas  6t6  pay6;  qu*aucun 
certificat  k  cet  effet  n'avait  et6  sign6  et  asserment^  par 
une  majority  des  directeurs — et  n'avait  pas  6te  non  plus 
enregistre  au  bureau  d'enregistrement  du  comt6  ou  la 
compagnie  faisait  ses  affaires.  Que  les  d6fendeurs, 
(intim6s)  n'avaient  pas  pay6  le  montant  entier  de  leurs 
parts  ni  enregistre  aucun  certificat  k  cet  efiet,  et  qu'en 
consequence  le  demandeur  avait  droit  de  r6clamer 
contre  eux  le  montant  du  jugement  obtenu  contre  la 
dite  compagnie. 

Les  d^fendeurs  ont  plaids  en  rex>onse  k  cette  demande 
que  chacun  d*eux  avait  pay6  le  montant  de  ses  actions 
et  avait,  conform6ment  k  la  sec.  35  du  statut  cit£  plus 
haut,  enregistre  un  certificat  de  ce  paiement.  Quelques- 
uns  de  ces  certificats  ont  et6  enregi8tr6s  dans  le  mois 
d'octobre  1873,  avant  lo  commencement  de  la  pr6sente 
action ;  d'autres  Pont  6t6  dans  le  mois  de  mars  1874, 


VOL.  IV.]    SUPEBMfl  COUBT  OF  CANADA.  385 

apres  la  ponrsuite  commencee ;   mais  lea  defendeurs      1^79 
n'ont  pas  allegpie  dans  leur  defense  que  les  enregistre-  McKbnzib 
ments  ont  eu  lieu  dans  les  trente  jours  apres  le  paie-  ^  ^' 
ment  du  dernier  versement  de  leurs  parts.    II  parait      — 7- 
par  la  declaration  du  demandeur  que  la  dette  en  ques-     ^^fj^^ 
tion  6tait  due  et  exigible  avant  que  les  deux  enregistre- 
ments  aient  et6  faits. 

La  defense  est  fondee  sur  les  sections  33  et  35  du  ch. 
68  S.  B.  C.  qui,  avec  la  34e  sont  les  seules  qui  puissent 
affecter  la  solution  de  la  question  soulevee  en  cette 
cause.  [L'Honorable  Juge  fait  lecture  des  sus-dites  sec- 
tions] (1). 

La  question  a  decider  est  de  savoir  si  pour  obtenir  le 
benefice  de  la  section  83,  I'actionnaire  qui  a  pay  6 
completement  ses  parts  doit  enregistrer  un  certificat 
dans  les  80  jours  du  paiement  du  dernier  versement  tel 
que  requis  par  la  35e  sec.  ci-dessus  citee. 

En  r6{grant  k  la  sec.  11  de  la  18e  et  14e  VicL,  ch.  28, 
ont  yoit  qu'il  est  declare  que  les  actionnaires  sont  res- 
ponsables  conjointement  et  solidairement  de  toutes 
dettes  et  contrats  de  la  compagnie,  jusqu'au  paiement 
entier  du  capital  souscrit  et  k  Tenregistrement  d'un 
certificat  k  cet  effet  tel  qu'exig6  par  la  sec.  12  du 
mdme  acte.  Oe  n'6tait  qu'apres  TaccompliBsement  de 
cette  fonnalit6  qu'ils  pouvaient  6tre  d6cliarg6s  de  toute 
responsabilit^  au-del^  du  montant  de  leurs  parts. 

Par  la  section  12,  un  certificat  dans  la  fonne  qu'elle 
prescrit  devait  6tre  enregistr^  dans  les  80  jours  aprds  le 
paiement  du  dernier  versement  du  capital.  En  vertu 
de  cet  acte  un  actionnaire  qui  avait  pay6  toutes  ses  parts 
ne  pouvait  encore  Atre  d6charg6  de  toute  Tesponsabilit6 
qu'&  deux  conditions :  la  lere,  que  tous  les  autres  action- 
naires eussent  aussi  completement  pay6  le  montant  de 
leurs  parts ;  la  2me,  qu'un  certificat  de  ce  paiement  fut 

(1)  See  pa^  369  note  (1). 
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1^9      enregistre,  en  la  maniere  voolue,  dans  les  30  jours  k 
HcKKxzn  compter  dn  paiement  dn  dernier  versememi. 
KnTfi'iiK^E.      Cette  demiere  condition  qni  rendait  nn  actionnaire 
— :*      garant  de  la  solvabilite  de  tons  les  antres  ayant  sans 

'  '  donte  ete  tronvee  trop  onerense,  et  conune  telle,  nnisible 

a  la  formation  de  societes  a  responsabilite  limitee,  fat 
modifiee  par  la  16e  Fic/.,  ch.  172,  qni  donna  a  nn  action- 
naire pins  de  facilite  ponr  limiter  sa  responsabilite  an 
montant  par  Ini  sonscrit.  La  2me  sec.  de  cet  acte 
declare : 

Provided  always  and  )>e  it  enacte«L  that  notwithstanding  any 
tiling  in  i\\o  said  first  cited  Act  contained,  it  shidl  V»e  lawful  for  any 
nhareholder,  at  any  time  from  or  after  the  said  incorporation,  and 
within  the  periotl  of  five  years  therefrom  t'»  pay  up  in  full  his  shares 
in  the  Company  to  the  etieot  whereof  a  certificate  shall  be  made  and 
regidtepeii  in  the  manner  prescrib^nl  l»y  the  first  cited  Act  (13  and 
14  I'lc,  ch.  2S),  and  "wliieh  as  to  such  sliareholder  an<l  his  liability, 
in  virtue  of  the  said  Act,  >hall  have  the  same  force  and  effect  from  the 
making  thereof,  as  the  making  and  registering  of  the  certificate  of 
the  payment  of  the  whole  amount  of  the  capital  stock  of  such  com* 
pany. 

L'effet  de  cette  section  est  de  donner  k  nn  senl  action* 
naire  le  droit  de  se  lib^rer  de  tonte  responsabilite  sans 
attendre  TSpoqne  dn  paiement  dn  dernier  versement 
compietant  le  paiement  dn  capital  entier.  Ce  privil^e 
Ini  est  accord^  a  la  condition  de  se  conformer,  qnant  an 
certificat  dn  paiement  et  a  Tenregistrement,  anx  forma- 
lites  exig^es  par  la  sec.  12  de  la  13e  et  14e  Ftc/.,  ch. 
28. 

Sons  Toperation  de  ces  denx  actes  le  mode  de  libera- 
tion par  paiement  et  enregistrement  qni  ne  ponvait, 
avant  la  16e  Vict.^  Stre  imploye  qne  par  la  compagnie 
an  benefice  de  tons  les  actionnaires,  est  rendn  par  ce 
dernier  acte  accessible  a  nn  senl  actionnaire  en  rem- 
plissant  les  formalites  prescrites  par  le  premier  acte.  Lenr 
accompiissement  dans  I'nn  et  Tantre  cas  limite  la  res- 
ponsabilite h  compter  de  Tenregistrement  fait  dans  les 
80  jonrs  dn  paiement. 
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A  ne  consid6rer  que  ces  deux  statuts,  cette  question      ^^79 
n'est  guere  susceptible  de    difficult^.      Malheureuse-  McKbnzib 
ment  dans  leur  consolidation  il  a  6te  fait  quelques  j^in-^^oB 
changements  dans  Tordre  des  sections  et  dans  leur      — y 
redaction,  dont  Teffet  est  de  donner  lieu  a  la  pr6sente  ' 

difficult^.  O'est  ainsi  que  la  sec.  84  correspondant  a  la 
lie  sec.  du  ch.  28,  IS  et  14  Victy  concernant  les  forma- 
lit6s  k  remplir  pour  faire  obtenir  k  tons  les  actionnaires 
le  privilege  de  la  responsabilit6  limit6e,  vient  apres  la 
33e  reproduisant  les  dispositions  de  la  2e  sec.  de  la  16e 
Vict.j  ch.  lYY,  qui  a  pour  la  premiere  fois  confi§r6  k  un 
seul  actionnaire  le  privil6ge  de  limiter  sa  responsabilite. 
Au  point  de  vue  de  la  logique  comme  dans  Tordre 
chronologique,  il  est  evident  que  cette  transposition 
est  une  erreur.  On  aurait  du  conserver  I'ordre  suivi 
dans  les  deux  statuts  originaires  et  ne  faire  venir  la 
83e  sec.  qu'apres  les  34e  et  35e.  Si  au  moins  dans  cet 
ordre  (que  je  crois  fautif)  on  eut  conserve  dans  la  sec.  33e 
les  expressions  de  la  2e  sec.  du  ch.  1^2  declarant  que 
''  le  certificat  obtenu  par  un  seul  actionnaire  aurait  la 
"  m6nie  force  et  effet  que  la  confection  et  Tenregistre* 
'*  ment  du  certificat  du  paiement  du  montant  entier  du 
"capital  de  telle  compagnie," — mais  aucontraire  la 
r6f6rence  k  la  35e,  omet  ces  expressions  qui,  dans  la  16e 
Victf  qualifiait  la  r6f§rence  faite  a  la  sec.  12  de  la  ISe 
et  14e  VicLf  de  maniere  k  ne  laisser  aucun  doute  sur 
la  forme  du  certificat  que  devait  faire  enregistrer  un 
actionnaire. 

Maintenant,  dans  le  ch.  68,  les  sees.  38  et  84  referent 
purement  et  simplement,  i)our  les  formalit^s  a  suivre,  k 
la  85e  sec.  qui  est  la  12e  du  ch.  28  de  18  et  14  Vict^ 
6tablissant  les  formalit^s  en  question.  On  a  6yidem- 
ment  oubli6  que  cette  section  a  6t6  originairement  faite 
pour  le  cas  ou  il  s'agissait  seulement  de  limiter  la  res- 
ponsabilite de  tons  les  actionnaires,  et  qu'il  n'y  6tait 
question  que  du  certificat  constatant  le  paiement  du 

25} 
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1870      dernier  versement  du  capital   entier.     Cette  section 

McKbnzib  ayant  ete  conserv6e  telle  qu'elle  etait  dans  le  premier 

KiTTHiDGB.  *^*®»  ^^  prfetend  maintenant  que  la  consequence  qui  en 

— 7-      resulte  est  qu'un  actionnaire  qui  veut  limiter  sa  respon- 

'  'sabilitfi  ne  pent  le  faire  qu'au  moyen  d'un  certificat 

constatant  le  paiement  du  capital  entier 

II  est  Evident  que  si  Ton  exige  de  Tactionnaire  un 
semblable  certificat,  il  se  trouvera  par  la  m£me,  neces- 
sairement  priy6  du  benefice  qui  lui  est  conf6r6  par  la 
S3e  sec,  de  se  lib6rer  seul  sans  6gard  a  Taction  des 
autres  actionnaires.  Cette  interpretation  a  Teffet  de 
rendre  cette  section  tout-a-fait  inexecutable. 

Avant  d'en  arriver  k  une  telle  conclusion  je  me 
demande  s'il  y  a  vraiment  incompatibility  et  contra- 
diction entre  les  sec.  33  et  35  et  en  quoi  elle  consiste, 
et  s'il  n*est  pas  possible  de  leur  donner  eSet  sans  qu^il 
soit  necessaire  d*y  ajouter  ou  retrancher  quelque  chose. 
Pour  rendre  le  sens  de  ces  deux  sections  tres  clair  et 
6yiter  toute  difficulte,  il  eut  sans  doute  ete  mieux 
d'ajouter  dans  la  35e  sec.  quelqaes  expressions  ayant 
rapport  au  cas  d'un  seul  actionnaire  qui  rent  se  libSrer. 
G'est  sans  doute  une  omission  mais  elle  est  peu  importante. 
Elle  pent  se  suppleer  sans  rien  ajouter  k  la  disposition. 
En  consultant  Tesprit  de  la  loi,  et  en  lisant  ces  deux 
sections,  ainsi  que  Ton  doit  le  iaire,  comme  n'en  faisant 
qu'une  seule,  il  est  clair  que  Tenregistrement  dans  les 
30  jours  du  dernier  yersement  du  capital  entier ^  doit 
dans  le  cas  de  la  sec.  83,  signifier  le  montant  entier  du 
par  Tactionnaire.  Autrement  cette  reference  n'aurait 
aucun  sens. 

A  quelles  conditions  d'apres  cette  section  Taction- 
naire  peut-il  obtenir  le  benefice  de  la  responsabilite 
limitee  ?  A  deux  seulement,  lo  le  paiement  du  montant 
entier  de  ses  parts  dans  les  cinq  ans  k  dater  de  rincor- 
poration ;  2o  Tenregistrement  d*un  certificat  k  cet  eSet, 
fedt  et  enreg^tre  tel  que  prescrit  par  la  85e  sec.    La 
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reffirence  k  cette  demiere  sec.  n'est  que  pour  la  fonne      ^^'^^ 
da  certificat  et  les  formalit6s  de  renregistrement  et  MoKbnzib 
non  pour  imposer  d'autres  conditions.    Cette  sec.  35,  k,ttwdob. 
contient  deux  choses  bien  distinctes,  la  premiere  est  la      — :- 

condition  a  laquelle  tons  les  actionnaires  doivent  se      ' 

soumettre  pour  arrirer  a  la  responsabilit6  limit^e,  savoir : 
oelle  du  paiement  du  capital  entier ;  la  deuxieme  est 
la  formality  du  certificat  constatant  ce  paiement  et  son 
enregistrement.  La  condition  de  paiement  6tant  d6ja 
impos6e  a  Tactionnaire  par  la  83e  sec,  la  r6f(§rence  a  la 
35e  sec.  n'avait  done  pas  pour  but  de  lui  en  imposer  nne 
autre,  (oelle  du  paiement  par  tous  les  actionnaires)  qui 
eut  6t6  en  contradiction  manifesto  avec  la  disposition 
de  la  sec.  S8.  La  r6f§rence  k  la  sec.  35  ne  Tenant 
qu'apres  I'imposition  de  la  condition  de  paiement,  il 
me  parait  clair  qu'il  n'y  a  que  la  par  tie  de  la  35e  sec. 
concemant  le  certificat  et  son  enregistrement  qui  doit 
6tre  consid6r6e  comme  incori>or6e  dans  la  sec.  88  et  6tre 
lue  comme  en  faisant  partie.  De  cette  maniere,  toute 
contradiction  disparait  et  les  deux  sections  ainsi  conci- 
li6es  peuyent  recevoir  une  ex6cution  complete. 

II  suit  de  1^,  suirant  moi,  que  pour  un  seul  actionnaire 
comme  pour  la  compagnie  Tobligation  d'enregistrer 
est  imperative  et  doit  6tre  ex6cut6e  dans  la  forme  et 
dans  le  d61ai  present  par  la  sec.  35.  Le  but  du  16gisla- 
teur  en  exigeant  cet  enregistrement  6tait  sans  doute  de 
donner  k  ceux  qui  contractaient  avec  une  compagnie 
incorpor^e  le  moyen  de  s'assurer  de  sa  solvability  par 
les  renseignements  que  Tenregistrement  pouvait  fournir, 
et  se  comporter  en  consequence  dans  ses  rapports 
d'affaires  avec  la  compagnie.  Supprimer  la  n^cessite 
de  cet  enregistrement  sous  le  pr6texte  d'iucompatibilite 
entre  les  deux  sections,  c'est  aller  directement  centre  les 
termes  formels  de  la  loi  qui  n'exempte  les  actionnaires 
de  la  resx>on8abilite  solidaire  qu*£L  certaines  conditions, 
dont  I'enregistrement  dans  un  delai  fix6  est  la  principale. 
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1879         Si  I'on  reproche  a  Tinterpr^tation  qui  concilie  ces  deux 

McKisxziB  sections  de  sous-entendre  quelqae  chose,  on  pent  faire  a 

KiTTRiDGB.  ^^^^®  V^^  1®®  declare  inconciliables  le  reproche  bien  plus 

— 7-      grave  de  snpprimer  des  expressions  formelles  comme 

'  "celles-ci,  "  Tenregistrement  dans  les  80  jonrs,"  pour 

arriver  a  nne  conclusion  manifestement  contraire  a  la 
lettre  et  a  Tesprit  de  la  loi. 

Gonsid6rant  que  dans  le  ch.  68,  de  m6me  que  dans 
les  deux  statuts  originaires,  la  disi>osition  concemant 
Tenregistrement  du  certificat  dans  les  trente  jours  est 
tout  aussi  n^cessaire  que  celle  du  paiement  pour  obtenir 
le  privilege  de  la  resx>onsabilit6  limit^e,  je  me  suis 
abstenu  de  faire  aucun  raisonnement  et  de  citer  des 
autorit6s  pour  d^montrer  que  cette  disposition  n'est 
pas  simplement  directoire,  mais  imperative  dans  sa 
forme  et  d*apres  la  nature  du  sujet.  Ayant  pris  com- 
munication des  notes  de  Thonorable  President  de  la 
cour,  je  concours  pleinement  dans  les  observations  qu*il 
a  faites  k  ce  sujet. 
En  consequence  je  suis  d*avis  que  Taccomplissement 

de  ces  formalites  est  de  rigueur "Acts  which  con- 

''  fer  exceptional  exemptions  and  privileges  correlative- 
"  ly  trenching  on  general  rights  are  subject  to  the  same 
"  principle  of  strict  construction."  "  In  general  then  it 
*'  seems  that  when  a  statute  confers  a  privilege  or  a 
"  power,lhe  regulative  provisions  which  it  imposes  on  its 
*'  acquisition  or  exercise  are  essential  and  imperative  (1)." 
Pour  ces  raisons  ]*en  viens  k  la  conclusion  que  les 
defendeurs  (intimSs)  ne  peuvent  avoir  le  b6n6fice  des 
sees.  88  et  85,  a  moins  d'all^guer  que  Tenregistremcnt 
a  ete  fait  dans  les  80  jours  du  paiement  du  dernier 
versement  de  leurs  parts  respectives. 

Henry,  J. : 

This  is  an  appeal  from  the  judgment  of  the  Court  of 

(1)  Maxwell,  pp.  264,  334. 
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Appeal  for  Ontario  on  an  appeal  to  that  court  from  the      ^^79 
Court  of  Common  Pleas.  McKbnzib 

It  is  an  action  brought  by  the  plaintiff  to  recover  kittbidoe 
from  the  defendants,  as  stockholders  in  the  Strathroy  — > 
Woollen  Manufacturing  Company  the  amount  of  a  judg-  ^Zl 
ment  they  obtained  against  the  company.  The  plaintiff^, 
after  setting  out  the  judgment  in  the  declaration,  avers 
that  before  the  debts  were  contracted,  not  when  the  suit 
was  commenced,  the  defendants  were  stockholders  of  the 
said  company — ^that  the  whole  amount  of  the  capital  stock 
had  not  been  paid  in,  nor  had  a  certificate  to  that  effect 
been  signed,  sworn  to,  or  registered  as  required — ^nor  had 
the  defendants  paid  up  the  full  amount  of  their  shares, 
nor  made  nor  registered  a  certificate  to  that  effect,  as 
prescribed  by  the  act  referred  to  in  the  declaration. 
Some  of  the  defendants,  that  is  to  say,  Alfred  H,  Kit- 
ridge^  J.  S.  Smithf  John  W.  Robson,  Arthur  Robson  and 
Thomas  Moyle^  pleaded  in  substance,  that  at  the  respec- 
tive times  when  the  debts  were  contracted,  or  any  of 
them,  or  at  any  time  afterwards  up  to  the  commence- 
ment of  the  suit  they  were  not  stockholders  in  the 
company,  and  the  defendants  Alfred  H.  Kitridge^  John 
W.  Robson^  Arthur  Robson  and  Thomas  Moyle^  pleaded 
in  substance,  that  within  the  period  of  five  years  from 
the  incorporation  of  the  said  company  they  paid  up 
their  full  shares  in  the  said  company,  and  that  there* 
after,  and  before  the  commencement  of  this  suit,  to  wit 
on  the  first  day  of  October,  one  thousand  eight  hundred 
and  seventy- three,  a  certificate  to  that  effect  was  made 
and  drawn  up,  signed  and  sworn  to,  and  on  the  same 
day  duly  registered  in  manner  prescribed  by  the  statute 
in  that  behalf. 

The  plea  of  the  other  defendants  is  substantially  the 
same  as  the  last  one  in  every  respect,  except  that  it 
alleges  that  the  full  payment  of  the  several  shares  and 
the  making  and  filing  of  the  certificate  took  place  after 
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1879  the  commencement  of  the  suit.  To  these  pleas  there 
HcKevzis  were  replications  which  were  demurred  to.  The  declar- 
KiTTRiDOF.  ^^^^^  ^^  *1®^  demurred  to.    Notices  were  also  given 

that  objections  would  on  the  argument  of  the  demurrers 

'  '  be  made  to  the  pleas  as  being  bad  in  substance.  The 
demurrers  were  argued  and  the  Court  of  Common  Pleas 
gave  judgment  for  the  plaintiff  on  the  demurrer  to  the 
declaration,  and  for  the  defendants  on  the  demurrers  to 
the  pleas  and  replications. 

The  plaintiff  subsequently  obtained  an  order  on  this 
judgment,  by  which  he  was  allowed  to  strike  out  the 
second  and  subsequent  counts  of  the  declaration,  and 
all  the  issues  of  fact  joined  in  the  cause,  in  order  that 
final  judgment  might  be  entered  herein  on  the  issues 
in  law,  so  as  to  enable  the  plaintiff  to  appeal  against  the 
judgment  without  trying  the  issues  in  fact,  with  leave 
to  the  plaintiff  to  sign  judgment  on  the  demurrers  for 
the  defendants  on  the  issues  of  &ct  being  struck  out ; 
and  notice  of  intention  to  enter  such  judgment  to  be 
given  to  the  defendants  attomies.  Such  notice  was 
given  and  the  judgment  formally  entered. 

From  the  judgment  in  demurrer  to  the  pleas  the 
plaintiff  appealed,  and  the  Court  of  Appeal  being  equally 
divided  the  former  judgment  prevailed,  and  it  has  come 
to  this  Court. 

The  plaintiff  says  there  is  error  in  the  record  and 
proceedings  which  the  defendants  deny. 

The  question  for  our  decision  is  therefore  wholly  as 
to  the  sufficiencjf  of  the  pleas. 

The  validity  of  the  first  plea  does  not  seem  to  have 
been  specially  considered  or  adjudicated  on  by  the  Court 
of  Appeal,  but  was  by  the  Court  of  Common  Fleas,  and 
held  good.  We,  therefore,  in  the  interests  of  those 
pleading  it  have  a  right  to  consider  it.  In  the  peculiar 
position  of  the  case,  from  the  withdrawal  of  the  issues 
in  fact  and  the  judgment  for  the  defendants  thereon, 


VOL.  IV.]    SUPREME  COURT  OF  CANADA.  393 

we  mjxBt  look  at  the  question  presented  just  as  if  no      1879 
replications  had  been  put  in.     If  any  one  of  the  pleas  MoKbnzib 
is  a  good  answer  to  the  plaintift's  claim  the  general  kittridor 

result  must  be  in  favor  of  the  defendants  pleading  it,      

notwithstanding  the  other  issues    in  law  should  be      ll 

found  against  them. 

Keeping  in  view  the  fact  that  the  plaintifi's  right  to  re- 
cover depends  on  the  allegations  set  out  in  his  declara- 
tion, that  the  defendants,  betore  the  debts  were  contracted, 
and  before  and  at  the  commencement  of  the  suit,  were 
stockholders  in  the  company,  let  us  see  if  the  plea  suffi- 
ciently raises  in  reference  thereto  an  important  and 
material  issue.  The  defendants,  who  pleaded  it,  therein 
say  that  they  were  not,  at  the  respective  times  when  the 
debts  were  contracted,  or  at  any  time  from  thence  until  or 
at  the  commencement  of  the  suit,  stockholders  in  the  said 
company.  This,  to  my  mind,  is  a  complete  answer, 
though  in  general  terms,  to  the  plaintiflfs  most  import- 
ant allegation,  and  upon  which  his  right  to  recover 
was  based.  The  demurrer  admits  the  truth  of  the  plea, 
and  if  the  parties  were  not  stockholders  in  the  com- 
pany when  the  debts  were  contracted,  and  did  not  be- 
come such  up  to  the  commencement  of  the  action,  and 
if  the  declaration  shows  nothing  else  (as  is  the  fact)  to 
make  them  liable,  they  cannot  be  adjudged  so.  If  at 
any  time  before  the  debts  were  contracted,  the  defend- 
ants in  question  had  been  stockholders  in  the  company, 
and  had  illegally  or  irregularly  transferred  their  shares, 
that  might  have  been  shown  on  the  trial  of  the  issues 
in  fact  raised  by  the  declaration  and  pleas ;  or  if  the 
facts  had  been  specially  alleged  in  the  declaration,  then 
the  plea  would  possibly  be  wanting  in  substance  if  it 
failed  to  negative  the  allegation  of  them.  No  such 
issue  is  however  tendered,  or  any  other  but  those 
which  I  have  already  concluded  to  have  been  suffi- 
ciently answered  by  the  plea.    There  is  nothing  in  the 
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1879  whole  record,  after  the  general  denial  that  they  were  at 
McKenzib  any  time  stockholders,  to  found  a  decision  in  favor  of 
KiTTBiDGB.  ^^^  general  allegation  that  they  were  so.    It  is,  there- 

fore,  a  good  answer  to  the  declaration,  and  consequently 

'  *  a  good  defence  for  those  who  filed  it.  Our  judgment, 
therefore,  as  far  as  those  defendants  are  concerned 
should  be  for  them. 

The  objection  to  the  plea  is,  not  that  it  leaves  any 
allegation  unanswered,  but  that  it  tenders  an  imma- 
terial  issue,  to  wit,  '*  whether  the  defendants  in  question 
were  stockholders  in  the  company  at  the  time  of  the  com- 
mencement of  this  suit."  In  taking  that  objection  the  sub- 
stance of  the  plea  is  misstated.  If  it  alleged  nothing  more 
than  that,  the  objection  would  be  good.  It,  however, 
also  negatives  all  the  material  allegations  in  the  declara- 
tion upon  which  the  plaintifiTs  right  to  recover  is 
based,  including  the  one  that  the  defendants  were 
stockholders  before  and  at  the  several  times  when  the 
debts  were  contracted ;  thus,  as  I  think,  taking  away  the 
foundation  ui>on  which  the  plaintifiTs  claim  wholly 
rests.  I  think,  therefore,  that,  independently  of  any 
other  issue  before  us,  the  appeal,  as  to  those  five  defend- 
ants, should  be  dismissed. 

The  objections  to  the  second  and  other  pleas  are:  1st. 
That  they  do  not  show  that  the  stock  was  paid  up  within 
the  time  mentioned  in  the  declaration  of  incorporation. 
On  the  argument  of  a  demurrer  to  the  pleas,  we  can 
only  look  at  them  and  the  declaration.  Neither,  in  this 
case,  refers  to  the  declaration  of  incorporation,  or  sets  it 
out,  and  we  cannot  say  whether  or  not  the  stock  was 
paid  up  according  to  it.  That  objection  cannot  there- 
fore be  sustained.  2nd.  That  it  does  not  show  that  the 
certificate  was  filed  within  the  time  prescribed  by  law, 
which  substantially  means  within  thirty  days  as  pre- 
scribed by  section  35  of  the  act  in  question. 
That  objection  necessitates  two  considerations:  1st. 
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Admitting  that  that  section  requires  a  stockholder  who      1879 
has  paid  up  his  fall  shares  to  register  his  certificate  McKenzib 
within  thirty  days,  is  the  plea  in  that  case  a  good  one  ?  xittridgb 

Docs  it  in  fact  suflBiciently  allege  that  fact  ?    It  states      

in  substance  that  the  full  amount  of  the  several  shares 
was  paid  up,  within  the  prescribed  five  years,  and  the 
certificate  duly  made  and  sworn  to  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  first  day  of  October, 
1878,  and  on  that  day  duly  registered  "  in  manner  pre- 
scribed by  the  statute  in  that  behalf"  Section  38  of 
the  act  in  question  is  the  "  statute  "  referred  to  in  con- 
nection with  section  85,  and  provides  that  the  certificate 
shall  be  made  and  registered  as  prescribed  in  section 
35. 

Section  85  provides  that  within  thirty  days  after  the 
payment  of  the  last  instalment  of  the  capital  stock  of 
the  company  the  certificate  shall  be  made,  drawn,  sworn 
to  and  registered.  The  plea  shows  specially  that  the 
certificates  in  question  were  drawn  up,  signed  and 
sworn  to  as  section  85  prescribes,  and  generally  that  it 
was  duly  registered  in  the  proper  office  in  manner  pre- 
scribed by  the  statute  in  that  behalf  Is  it,  therefore, 
sufficient  to  allege  such  registry  in  that  general  way 
without  the  allegation  that  it  was  so  registered  within  the 
thirty  days  ?  I  think  that  on  the  trial  of  the  issue  raised 
on  that  point,  the  plaintiff  miglit  properly  insist  that 
the  defence  was  not  made  out,  if  evidence  showed  the 
registry  after  the  expiration  of  the  thirty  days.  The 
plea  referred  to  a  public  statute  in  general  terms,  but 
X)ointing  explicitly  to  the  requirements  of  section  35, 
not  only  as  to  the  place  but  the  manner  of  registry. 
Section  33  requires  it  to  be  registered  "  as  prescribed  in 
section  35."  That  section  (33)  imposed  the  obligation 
in  those  words,  and  the  affirmative  allegation  of  the 
plea  is  identical  with  that  section.  In  substance  it 
alleges  performance  of  the  requirements  of  that  section. 
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1879  Certainty  as  to  a  common  intent  is  al  1  that  is  necessary. 

MoKbnzib  No  misapprehension  could  result  as  to  the  meaning  of 
KiTTRiDOB.  *^®  allegation.     In  Beaver  v.  The  Mayor,  ^c,  of  Man* 

Chester  (1),  the  declaration  complained  of  injuries  to  real 

*  estate  to  which  there  was  a  plea : 

That  Iho  several  acts,  matters  and  things  complained  of  were  law- 
fully done  by  defendants  under  and  by  virtue  of  powers  given  to 
them  by  a  certain  Act  of  Parliament  (setting  out  the  year  and  title) 
Held  that  this  general  form  of  plea  was  good,  and  that  it  was  not 
necessary  to  allege  the  particular  acts  upon  which  the  defendants 
rehed  as  bringing  them  within  the  statute. 

On  the  authority  of  that  case  and  the  prevailing  rules 
of  pleading,  I  think  the  general  allegation  of  compli- 
ance with  the  provisions  of  the  statute  sufficient,  and 
that  under  an  issue  thereby  tendered  all  necessary  proof 
could  have  been  required.  It  was,  I  think,  just  as 
necessary  under  that  plea  to  prove  the  fact  of  registry 
within  the  prescribed  thirty  days,  as  if  the  fact  of 
such  registry  had  been  specifically  alleged. 

I  might  rest  my  judgment  here,  but  as  views  of  a 
contrary  nature  have  been  taken  as  to  the  obligation  of 
a  stockholder  to  allege  specially  that  the  certificate  was 
filed  within  the  prescribed  thirty  days  I  will  proceed 
to  give  my  views  briefly  on  that  point. 

It  will  be  observed  that  in  reference  to  the  suffi- 
ciency of  the  allegation  in  the  plea,  I  have  assumed 
that  the  defence  required  such  a  statement  and 
proof  of  it.  Had,  however,  the  plea,  in  my  opinion , 
not  fully  covered  the  ground,  I  should  have  had 
to  consider,  as  I  now  intend  to  do,  what  the  obliga- 
tion upon  a  stockholder  was  under  the  terms  of 
section  88,  so  as  to  arrive  at  the  point  where  he 
would  be  free  from  the  debts  or  liabilities  of  the 
company.  On  a  comparison  of  the  three  statutes  (for 
by  the  provision  of  the  Consolidated  Statutes  and  by 

(1)  8  £L  &  Bl.  44. 
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long  established  custom  of  the  courts,  we  are  to  look      1^79 
at  the  two  preceding  ones,)  I  can  come  to  but  one  con-  McKenzib 
elusion,  and  that  is  the  only  one  that  by  any  possibility  xittwdgb. 

will  not  render  useless  the  legislation  by  the  Act  of  16      

Vic.j  ch.  1*72,  and  re-enacted  by  the  83rd  section  of  the  ' 

Consolidated  Act.  No  doubt  was,  or  successfully  could 
be,  raised,  that  if  the  certificate  were  made  and  regis- 
tered according  to  the  23rd  section,  and  as  prescribed 
in  section  35  (whatever  the  latter  may  be,)  it  would  bar 
all  debts  either  present  or  future ;  for  the  provision  on 
that  point  is  quite  clear. 

I  think  the  true  construction  of  all  the  Acts  shows 
two  ways  by  which  stockholders  would  be  clear  of  all 
liability.  The  one  under  the  provisions  of  sections  84 
and  85,  and  the  other  under  sections  38  and  85.  When- 
ever the  language  admits  of  two  constructions,  accord- 
ing to  one  of  which  the  enactment  would  be  unjust, 
absurd,  or  mischievous,  and  according  to  the  other  it 
would  be  reasonable  and  wholesome,  it  is  obvious  that 
the  latter  must  be  adopted  as  that  which  the  legislature 
intended  (1).  It  is  said  that  as  the  provision  for  the 
limiting  of  liability  is  a  boon  to  stockholders  and 
relieves  them  from  personal  liability,  we  should  con- 
strue strictly  against  them  any  enactment  as  to  the 
conditions  required  for  exemption  ;  such  limitation 
being  a  relief  to  them  from  the  common  law  obliga- 
tions, that  would  otherwise  press  upon  them  as  co- 
partners or  joint  and  several .  contractors.  I  must  con- 
fess I  do  not  see  much  in  that  argument.  The  legisla- 
ture for  the  benefit  and  advancement  of  public  interests, 
by  a  general  incorporation  Act,  holds  out  certain  induce- 
ments to  parties  to  engage  jointly  in  business  transac- 
tions and  undertakings ;  one  of  the  greatest  of  which  is 
immunity  from  the  consequences  of  a  failing  partner- 

(1)  pAr  Lord  Campbell  in  B.v.        Ke&tingf  J. fin  Boon  y.  Howardf 
Skeen,  28  L.  J.  M.  C.  98  $  per       K  R.  9  C.  P.  308. 
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1879  sixip  business  ;  and  the  limit  of  the  liability  is  that 
McKbkzie  which  attaches  according  to  the  amount  of  stock  sub- 
KiTTKiDGE  8cril>^^  ^^^  ^r  purchased.    The  statutes  on  this  point 

should  ba  construed  differently  from  a  specilJ  charter 

!^!Il  *  granted  on  the  petition  of  the  parties,  where  they  may 
be  said  to  use  their  own  language  in  asking  exceptional 
powers  or  privileges,  and  when  doubt  arises  as  to  the 
construction  of  that  language,  the  maxim  ordinarily 
applicable  to  the  interpretation  of  statutes,  that  verba 
chartarum  fortius  accipiuntur  contra  proferentem,  or  that 
words  are  to  be  understood  most  strongly  against  him 
who  uses  them,  is  justly  applied  (1).  No  common  law 
liabilities  are,  therefore,  in  my  opinion,  incurred  or 
intended  to  be  by  any  one  becoming  a  stockholder. 
No  credit  is  given  to  the  stockholders  individually, 
but  to  the  company.  They,  in  no  sense  of  the  word, 
are  debtors,  but  merely  guarantors  in  a  special  way. 
They  are  only  such  guarantors  or  sureties  to  the 
extent  from  time  to  time  of  their  unpaid  stock.  Angel 
Sf  Ames  in  their  treatise  on  corporations  say  (2) : 

That  one  of  the  properties  of  a  private  aggregate  corporation  is 
the  irresponsibility  of  its  members  for  company  debts,  and  that  they 
are  not  liable  beyond  the  amount  invested  in  their  subscription  of 
stock. 

That  is  the  general  principle.  It  has  been  well  said, 
that  the  object  of  granting  such  charters  is  to  shield  its 
members  from  such  personal  responsibility ;  and  it  was, 
and  is,  deemed  a  matter  of  public  policy  so  to  grant 
them,  to  induce  individuals  to  invest  a  portion  of  their 
means  for  the  purposes  of  trade  and  public  improve- 
ment who  would  abstain  from  so  doing  were  not  their 
liability  thus  limited.  In  joining  one  of  those  registered 
companies,  then,  no  one  assumes  any  common  law 
obligations;  and  therefore  I  feel  bound  to  construe 
the  statutes  in  respect  of  them  without  that    strict* 

(1)  Maxwell  on  statutes,  268.         (2)  P.  470. 
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ness  which  is  right  enough  in  cases  of  a  different      ^^^^ 
character  and  nature.    Parties  dealing  with  joint  stock  McKbnzib 
limited  liability    companies,  while  expecting   profits  kj„riimw. 

therefrom,  must  take  all  the  incident  risks ;  they  are      

presumed  to  judge  of  the  solvency  of  their  immediate  ' 

debtors  and  the  nature  of  the  liability  of  their  guaran- 
tors or  sureties ;  and  I  know  of  no  principle  that  calls 
upon  tne  to  put  other  than  a  reasonable  and  fair  con- 
struction on  the  statutes  through  which  parties  seek  to 
make  shareholders  pay  for  over  again  stock  which 
they  have  paid  for  once,  and  the  amount  of  which  in 
many  cases  they  have  wholly  lost,  I  feel  bound,  for 
these  reasons,  to  construe  the  acts  so  as  fairly  and 
reasonably  to  give  effect  to  the  general  intentions  of 
the  legislature. 

By  the  Act  16  Ttc,  ch.  1^2,  which  amends  the  Act 
13th  and  14th  Fie,  ch.  28,  five  years  are  given  for  the 
payment  in  of  the  whole  stock  instead  of  two ;  and 
it  provides  that,  notwithstanding  anything  in  the  last 
mentioned  Act  contained,  it  should  be  lawful  for  any 
shareholder,  within  five  years,  to  pay  up  his  full  shares 
"  to  the  effect  whereof  a  certificate  shall  be  made  and 
registered  in  the  manner  provided  by  the  said  first  cited 
Act,  and  which,  to  said  shareholder  and  his  liability  in 
virtue  of  the  said  Act,  shall  have  the  same  force  and 
effect  ffom  the  making  thereof  as  the  making  and  regis- 
tering of  the  certificate  of  the  payment  of  the  whole 
amount  of  the  capital  of  such  company."  In  that  case 
the  certificate  operates,  not  from  the  registry,  but  from 
the  making.  It  is  required  that  it  (the  certificate) 
"  shall  be  made  and  registered  in  the  manner  provided 
by  the  first  recited  Act."  Under  this  Act  I  think  the 
**  manner "  referred  to  was  not  intended  to  include  or 
limit  the  "time"  for  doing  it.  If  so,  the  liability 
would  cease  whenever  it  was  done  at  any  time  within 
the  five  years. 
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1879  If  the  requiremeut  of  the  statute  can  be  satisfied  by 

McKexzie  the  registry  of  the  certificate  in  the  manner  8i>ecified, 
KiTTKiDGE  without  regard  to  the  limitation  of  thirty  days,  it  seems 

the  condition  as  to  the  time  of  registry  is  not  necessarily 

I  i^in'v    T 

ll  '  included ;  and  when  to  have  made  it  plain  it  was  only 

necessary  (as  is  the  usual  course  pursued  in  enactments) 
to  have  added  the  words  "  and  within  the  time  limited, 
&c./'  we  are  the  more  justified  in  concluding  such  was 
not  the  intention  of  the  legislature. 

A  difficulty,  however,  is  said  to  arise  in  consequence 
of  the  difference  in  the  language  of  the  33rd  section 
of  the  consolidated  statute.  The  words  there  used 
are  that  the  certificate  *'  shall  be  made  and  regis- 
tered as  prescribed  in  the  35th  sec.  of  this  Act, 
after  which  (not  upon  which)  such  shareholde 
shall  not  *  #  #  * 

be  in  any  manner  liable  for  or  charged  with  the  pa 
ment  of  any  debt  or  demand  due  by  the  company,  &c." 
By  the  later  Act  the  liability  continues  until  the 
registration.  The  difference  in  one  resi>ect,  that  is  as  to 
the  time  when  the  party  would  be  discharged,  has, 
however,  no  effect  in  this  case,  for  both  the  making  and 
registration  took  place  before  action. 

Can  the  limitation  of  the  "  thirty  days  "  in  section 
85  be  applied  to  the  registry  of  the  certificate  as  men- 
tioned in  section  83  ?  The  words  "  as  prescribed  "  in 
the  thirty-third  section,  refer  as  well  to  the  registry  as 
to  the  making  of  the  certificate,  but  the  prescription  of 
the  "  thirty  days "  in  section  35  is  "  after  the  payment 
of  the  last  instalment  in  the  capital  stock  oj  any  such 
company y  That  is  the  only  prescription  as  to  the  time 
of  the  registry^  and  being  wholly  inapplicable  to  the 
circumstances  arising  tmder  the  provision  of  section  33, 
how  am  I  to  say  the  legislature  in  making  section  83 
intended  that  as  regards  section  88  it  should  mean 
thirty  days  from  the  payment   by  one  shareholder 
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of  the  last  instalment  of  his  individual  stock.    We  are      ^^^^ 
not  to  legislate,  but  to  give  effect  to  the  provisions  of  MoKbnzib 
the  statute  and  cannot,  as  I  think,  supply  what  is  k„^, 
clearly  deficient.    The  position  and  commercial  status      ^— * 
of  the  company,  from  the  fact  of  one  shareholder  having  °!1^  ^' 
fully  paid  up  his  stock  and  registered  his  certificate,  is 
essentially  different  from  what  it  would  be  if  the 
whole  stock  were  paid  up ;  and  the  necessity  for  a 
registry,  and  thereby  a  publication  of  the  fact,  being  so 
much  more  necessary  in  the  latter  event  than  in  the 
former. 

I  cannot  see  my  way  clear  to  decide  that  the 
legislature  intended  the  prescription  of  thirty  days  to 
apply  to  a  case  under  section  thirty-three.  The  last 
Act  contains  all  the  guards  the  legislature  thought 
necessary  for  the  protection  of  parties  dealing  with 
those  companies,  after  the  public  had  nine  years 
acquaintance  with  the  dealings  under  the  previous 
joint  stock  companies  Acts.  It  contains  provisions  for 
records  of  payments  of  stock,  by  which  parties  could 
inform  themselves,  before  dealing  as  creditors  with  a 
company,  as  to  the  solvency  of  the  company,  and  the 
amount  of  the  guarantee  by  holders  of  unpaid  stock ; 
and  their  ability  to  pay  up  balances  of  unpaid  stock  to 
a  more  reliable  extent  than  they  could  do,  as  a  general 
rule,  in  regard  to  individual  traders.  If  i>arties  choose 
to  deal  with  legal  entities,  without  the  proper  inquiry 
open  to  them,  it  would  be  hardly  right  by  a  strict  or 
strained  construction  of  a  statute  to  enforce  payment 
from  stockholders  who  have  fully  paid  up  all  their 
stock.  The  principle  that  every  one  must  be  presumed 
to  know  the  law  in  regard  to  the  persons  and  matters 
they  deal  with  is  applicable  to  every  one  dealing  with 
a  chartered  company,  and  so  dealing  are  bound  to 
see  that  they  are  reasonably  safe.  In  this  case 
the  plaintiff  must  be  held  to   have  known   before 

26 
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1879  he^  gave  the  credit,  that  at  any  moment  he  was 
McKnrin  liable  to  lose  the  guarantee  of  any  one  or  more  stock- 
KiTTRicos  1^^1<1^^  l>y  ^1^^  payment  in  full  of  their  shares  and  the 

registry  of  their  certificates.    A  company  composed  of 

^'^^-  shareholders,  some  of  whom  are  wealthy,  and  who  are 
presumed  to  6tand  as  sureties  for  the  whole  liabilities 
of  the  company,  obtains  a  standing  and  credit  it  other- 
wise would  not  have,  but  outside  parties  should  be  held 
to  know  that  the  guarantee  is  but  a  contingent  one,  and 
that  at  any  moment  sueh  sureties  may  by  payment  and 
registry  cease  to  be  such.  Suppose  the  statute  expressly 
prescribed  the  registry  of  the  certificate  within  thirty 
days,  as  contended  for  in  this  case,  outside  parties  are  re- 
quired to  take  notice  that  under  the  act  a  stockholder, 
even  after  the  company  had  become  hopelessly  insolvent, 
might  pay  up  the  balance  of  his  stock  and  by  registering 
his  certificate  within  thirty  days  afterwards,  (all  which 
might  be  done  in  a  few  hours,)  get  relieved  from  the 
payment  of  anything  further.  It  cannot,  therefore,  be 
contended  that  the  guarantee  of  the  unpaid  shares  of 
any  particular  individual  for  anything  beyond  the 
amount  due  on  them,  is  one  of  the  main  reliances  of  a 
party  giving  credit  to  a  company.  If,  then,  the  whole 
of  the  individual  stock  be  paid  in  the  creditors  get  about 
all  they  could  reasonably  expect.  It  is  claimed  to  be 
better  in  all  such  cases  to  rule  against  the  stockholder 
on  the  ground  that  he  has  all  the  chances  of  gain,  and 
should  also  bear  the  losses  of  the  speculations  of  the 
company.  To  that,  however,  it  is  fairly  answered  that 
he  became  a  guarantor  merely,  and  that  having  paid 
up  all  he  promised  within  the  terms  of  his  contract,  no 
creditor  should  complain  that  he  refuses  to  pay  more. 
The  only  just  way,  then,  is  to  ascertain  the  nature  of 
the  contract  binding  on  all  i)ersons  becoming  parties  to 
it,  and  by  a  reasonable  construction  of  it  give  efiect  to 
what  we  must  assume  to  have  been  under  the  law  their 
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intentions  and  reasonable  expectations.  By  the  terms  of     ^^79 
the  constating  documents,  in  the  case  of  the  great  ma-  MoKbmzib 
jority  of  joint  stock  companies  in  England  and  other  kittwdoe. 

countries,  shareholders  are  only  liable  to  be  made  con-      

tributories  to  the  extent  of  the  balances  due  on  shares,  !^' 
and  payment  alone  is  sufficient  to  discharge  them  from 
all  further  liability.  To  that  extent  they  are  strictly 
held,  but  here,  where  a  party  who  never  owned  possi- 
bly over  two  or  three  hundred  dollars  worth  of  shares, 
is  claimed  to  be  retained  as  a  guarantor  for  several  thou- 
sand dollars,  equity  and  common  honesty  require  that 
before  he  is  so  declared  liable,  the  law  plainly  makes  him 
so.    If  it  do  not,  I  feel  myself  i)owerless  to  decree  it. 

The  provision  in  regard  to  the  registry  of  the  certifi- 
cate under  section  84  was  called  for  to  enable  the  public 
to  know,  within  a  reasonable  time,  that  all  guarantees 
were  at  an  end  and  that  the  only  reliance  of  a  creditor 
was  on  the  fund  so  provided,  if  any  balance  of  it  re- 
mained. If  of  any  service  as  a  notice,  it  was  but  a 
very  uncertain  one  in  practice,  as  a  small  balance 
might  remcdn  due  up  to  any  time  within  five 
years.  One  day  the  absence  of  any  certificate,  from  the 
registry  might  induce  the  belief  that  a  large  amount 
of  stock  was  due,  and  credit  might  thereupon  be 
given  to  the  company ;  and  before  liabilities  ripened, 
the  small  balances  might  be  paid  up  and  the  certificate 
registered,  and  with  it,  recourse  upon  the  stockholders 
at  an  end.  I  have,  however,  just  stated  a  possible  but 
not  a  probable  case.  It  is,  nevertheless,  one  which  the 
provision  of  the  statute  could  not  prevent.  If  registry 
of  the  certificate  of  the  payment  in  of  the  whole  capital 
stock  was  intended  as  a  notice,  it  might  have  some 
result  as  to  parties  from  whom  the  company  sought 
credit,  but  the  registry  of  the  certificate  of  one  share- 
holder would  change,  in  few  cases,  the  commercial 
standing  or  position  of  the  company  or  lessen  its  claims 
for  credit. 


404  SUPBEMB  COUBT  OP  CANADA.    (TOL.  IV4 

1879         Taking,  Ihen,  every    view  of    the   legislation  and 

HoKbnzu  the  interests  of  all  the  parties  in  their  several  lela- 

^  ^'        tions  to  each  other,  I  do  not  feel  justified  in  enforc- 

—      ing  the  claims   of  the   appellant.      It   is   to    be  re- 

t!!Zl  '  gretted  that  innocent  creditors  should  suffer,  but  it 

should  be  equally  regretted  that  innocent  stockholders 

should  lose  what  they  never  received  value  for  or  agreed 

or  expected  to  pay. 

Some  of  the  defendants  set  up  a  defence  by  alleging 
the  payment  in  full  of  their  shares  within  five  years,  and 
the  registry  of  the  certificates,  not  before,  but  after  the 
commencement  of  the  suit.  If  I  am  right  as  to  the 
issues  on  the  pleas  generally  then  those  in  question  are, 
in  my  opinion,  good.  By  section  9*7,  ch.  22,  of  the  con- 
solidated statutes  of  Upper  Canada  "  any  defence 
arising  alter  the  commencement  of  any  action  may  be 
pleaded  according  to  the  fact  without  any  formal  com- 
mencement or  conclusion,  &c.  (1)."  The  defence  here 
arose  after  the  commencement  of  the  action,  and  if 
the  plaintiff*  was  satisfied  with  the  truth  and  legal 
effect  of  the  matters  therein  alleged  he  could  have 
so  said,  and  he  would  have,  in  that  case,  been  entitled 
to  his  costs  up  to  that  time ;  but  the  rule  is,  I  think, 
"if  the  plaintiff  replies  or  demurs  to  the  plea  the 
defendant  will  be  entitled  to  his  costs  if  he  succeeds '' 
— excepting,  however  it  may  be,  "  the  costs  incurred 
prior  to  the  plea."  The  objection  that  the  plea  is  not 
"  to  the  further  maintenance  of  the  suit  "  and  is  there- 
fore bad,  because  it  would  be  no  defence  as 
regards  the  costs  incurred  previous  to  right  of  defence 
arising  from  the  registration,  cannot  be  accepted  as  a 
valid  one.  The  law  makes  it  a  good  defence  pleaded 
in  that  way  ;  and  I  think  the  question  of  the  previous 
costs  depends  on  the  action  of  the  plaintiff  subsequent 
to  the  plea.  It  cannot,  in  my  judgment,  affect 
the  issues  raised. 

(1)  See  alBO  ToMi.  EnHy^  9  2£.  &  W.  606. 
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On  the  whole  case,  after  much  reflection  and  research,      ^^1^ 
I  feel  that  my  judgment  should  be  for  the  respondents,  MoEbkzib 
and  that  the  appeal  should  be  dismissed  with  costs.  Kittmboh. 

GWYNNK,  J.:—  Henry, J. 

For  the  reasons  given  by  the  learned  Chief  Justice  of 
the  Court  of  Common  Pleas  in  his  judgment,  and  by 
Mr.  Justice  Patterson  in  the  Court  of  Appeal,  I  am  of 
opinion  that  the  true  construction  of  the  acts  which 
raise  the  question  before  us,  is  that  put  upon  them  by 
the  judgment  of  the  Court  of  Common  Pleas. 

I  see  nothing  in  the  Acts  which  expresses  the  inten* 
tion  of  the  legislature  to  have  been,  that  payment  in 
full  by  a  shareholder  of  all  his  stock  should  have  effect, 
but  of  a  greater  or  less  degree,  according  as  registration 
of  the  certificate  of  payment  should  take  place  within, 
or  after,  the  expiration  of,  thirty  days  from  the  pay- 
ment. If  such  had  been  the  intention  of  the  legislature, 
it  should  have  been,  and,  no  doubt,  would  have  been 
so  expressed ;  so  that  the  question  really  is,  as  it  is  put 
by  the  demurrer,  whether  payment  by  a  shareholder  of 
his  stock  in  full  shall  have  any  operation  at  all  as  a  dis- 
charge of  such  shareholder  from  unlimited  liability 
for  all  the  debts  of  the  company,  unless  he  obtains  and 
registers  a  certificate  oj  such  payment  to  i thin  30  daj/s  from 
payment.  We  cannot,  I  think,  put  such  a  construction 
upon  the  statutes  as  that  the  obtaining  and  registering 
a  certificate  of  payment  in  full  by  a  shareholder  upon 
the  thirtieth  day  from  payment,  should  discharge  him 
from  all  liability  beyond  the  amount  so  paid ;  and  that 
the  obtaining  and  registering  such  certificate  upon  the 
thirty-first  day  after  such  payment  in  full  should  have 
no  operation  whatever,  but  would  leave  him  equally 
liable  for  all  debts  of  the  company  as  if  he  had  not  paid 
anything  on  his  shares.  The  spirit  of  the  statute  is,  in 
my  opinion,  as  stated  by  the  learned  Chief  Justice  of 
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1879     the  Common  Pleas,  in  whose  judgment,  and  in  that  of 


McKbnzib  Mr.  Justice  Patlerson,  I  entirely  concur.    We  give,  I 
KiTTBiDGB  *^^^»  ^^^^  effect  to  the  letter  also,  by  holding  that,  as 

to  a  shareholder  paying  in  full,  registration  of  the  certi- 

^'^^^  *  '  ficate  of  payment  within  thirty  days  does  not  constitute 
an  essential  element  to  give  to  payment  in  full  the 
operation  of  a  discharge  from  all  liability,  excepting 
always  the  excepted  demands. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellant :  Robertson  tf  Robertson. 

Solicitor  for  all  respondents  except  Rumsey :  W,  R. 
Meredith. 

Solicitors  for  respondent  Rumsep :  Osler^  Wink  and 
Gwynne. 


1879     CHAULES  H.B.  FISHER Appellant; 

•Oct.  29. 
1880 

•Feb^.d.  GhEOBQE  B.  ANDEBSON,  etal .Bsspondents. 

ON  APPEAL   FROM  THE   SUPREME   COURT  OF 

NOVA   SCOTU. 

WUlf  eanitrueiion  of^Tenanis  in  eomtnon  or  joint  tenants. — Costs. 

By  will  /.  H,  A.  directed: — ^^ Until  the  expiration  of  four  years 
from  the  time  of  my  decease,  and  until  the  division  of  my 
estate  as  hereinafter  directed,  my  executors  shall  every  year 
place  to  the  credit  of  each  of  my  children  the  sum  of  sixteen 
hundred  dollars,  and  if  any  of  my  children  shall  have  died, 
leaving  issue,  then  a  like  sum  to  and  among  the  issue  of 
the  child  so  dying,  such  sum  of  sixteen  hundred  dollars  to  be 


*  Pbbsbkt  .'—Ritchie,  C.  J.,  and  Strong,  Foumier,  Henry  and  Gwynne, 
J.J. 
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paid  by  half  yearly  instalznents  to  such  of  my  children  as  shall       1880 
be  of  age  or  be  married ;  but  if  any  advances  shall  have  been 


made  to  any  of  them,  and  interest  shall  be  due  thereon,  such         i^^ 
interest  to  be  deducted  from  the  said  sum  of  sixteen  hundred  AiroHiuoir. 
dollars. 

"  As  regards  the  division,  appropriation,  and  ultimate  disposi- 
tion of  my  estate,  it  is  my  will  that,  subject  to  the  payments  of  my 
just  debts  and  legacies,  bequests  and  annuities,  I  have  heretofore 
given  or  may  hereaiter  give,  and  to  the  expenses  of  the  manage- 
ment of  my  estate,  all  the  rest,  residue  and  remainder  of  my 
estate,  and  the  interest,  increase  and  accimiulation  thereof,  be 
distributed,  settled,  paid  and  disposed  of,  to  and  among  my 
children  who  may  be  alive  at  the  time  of  the  division  and  appro- 
priation into  shares  of  my  estate  hereinafter  directed,  and  the 
issue  then  living  of  such  of  my  children  as  may  be  then  dead,  at 
the  time  and  in  the  manner  following,  that  is  to  say : 

"  That  immediately,  on  the  expiration  of  foiu*  years  from  my 
death,  my  executors,  after  making  such  provision  as  may  be  neces- 
sary for  the  payment  of  any  debts  and  legacies  that  may  be  out- 
standing and  unpaid,  and  of  outstanding  annuities,  and  of  the 
expense  of  the  management  of  my  estate,  shall  divide  all  my 
remaining  estate  into  as  many  just  and  equal  shares  as  the  number 
of  my  then  surviving  children  and  of  my  children  who  shall  before 
them  have  died,  having  lawful  issue  then  surviving,  shall 
amount  unto,  and  shall  apportion  and  set  off  one  such  share  to 
each  of  my  said  then  surviving  children,  and  one  such  share  to  the 
lawful  issue  of  each  of  my  then  deceased  children,  whose  lawful 
issue  shall  be  then  surviving,  all  the  issue  of  each  deceased  child 
standing  in  the  place  of  such  deceased  child. 

"  And  it  is  my  will,  and  I  direct,  that  from  henceforth  a  separate 
account  shaU  be  kept  by  my  trustees  of  each  share,  and  of  the 
interest  and  profit  thereof,  and  the  payments  made  to  or  on  ac- 
count of  or  for  the  maintenance  and  education  of  each  of  my  said 
children  or  issue,  shall  be  charged  against  the  share  apportioned 
to  such  child  or  children,  or  wherein  such  issue  shall  be  interested, 
so  that  all  accumulations  and  profits  that  may  arise  shall  enure  to 
the  increase  of  each  several  share  on  which  such  accumulation  or 
profit  shall  accrue — it  being  my  intention  that  after  such  division 
shall  take  place,  the  maintenance,  education  and  support  of  each 
of  my  children  while  under  the  age  of  twenty-one  years  shall  be 
drawn  from  the  separate  income  of  such  child,  and  the  mainten- 
ance and  education  of  the  children  of  any  of  my  children  who 
may  have  before  them  died,  leaving  issue,  shall  be  drawn  fitnn 
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1880  the  slmre  or  shares  set  apart  for  the  issue  of  such  deceased  child 

-^^"^  or  children. 

Fisher 

^^  "  And  that  my  clnldren,  and  such  issue  of  deceased  children 

Akdbrson.  being  of  age,  that  is  to  say,  of  the  age  of  twenty-one  years,  or  when 

""""■  respectively  they  shall  attain  the  age  of  twenty-one  years,  sliall 

be  severally  entitled  to  receive  for  their  own  use  the  whole  of  the 

interests  and  profits  of  the  share  and  proportion  of  my  estate  to 

which  they  may  be  respectively  entitled." 

On  26th  May,  1864,  M.  L,  A,f  testator's  daughter,  married  C.  H, 

F.,  appellant.  Testator  died  24th  Dec,  1870.  On  25th  Aug.,  1872, 

testator's  daughter  died,  leaving  three  children:  U,  A,  F.,  E,  B. 

F.J  and  TF.  8,  F,    On  the  14th  Sept.,  1877,  H.  A.  F.,  the  eldest 

son  of  appellant  and  M,  L,  A,  died.    Thereupon  the  appellant 

claimed  that  the  three  brothel's  took  their  mother's  share  under 

the  will  as  tenants  in  common  and,  the  property  being  personal 

property,  H»  A.  F.^s  share  vested  in  the  appellant,  his  father. 

Held^ — ^That  the  intention  of  the  testator  was  that  his  estate  should  be 

divided,  and  that  the  childi*en  of  testator's  daughter  took  as 

tenants  in  common,  and  consequently  on  the  death  of  the  eldest 

son  the  whole  right,  title  and  interest  in  his  share,  vested  in  the 

appellant. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
Nova  Scotia  (sitting  in  Appeal  in  Equity),  pronounced 
on  the  22nd  of  April,  18*79,  dismissing  an  appeal  of  the 
present  appellant  against  the  decree  or  judgment  of  the 
Judge  in  Equity  made  therein. 

The  following  case  was  entered  into  between  the 
parties,  and  filed  on  the  Equity  side  of  the  Supreme 
Oourt,  under  the  practice  in  Nova  Scotia^  viz. : 

"  On  or  about  the  24th  day  of  December,  A.D.,  1870, 
the  Honorable  John  H.  Andenon  departed  this  life, 
having  first  made  his  last  will  and  testament,  a  true 
extract  whereof  is  hereto  annexed  marked  ^A.'  At 
the  time  of  his  death  he  left  several  children  him 
surviving,  and  amongst  others  Mary  Louisa,  then  the 
wife  of  Charles  H.  B.  Fisher^  one  of  the  parties  hereto. 
The  said  Charles  H.  B.  Fisher  was  married  to  the  said 
Marp  Louisa  Anderson  on  the  26th  day  of  May,  A.D., 
1864,  and  at  the  time  of  the  death  of  the  said  John  H. 


V. 
AXDERSOy. 
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Anderson,  there  were  living  of  the  issue  of  the  said  ^^^ 
marriage  the  following  persons,  namely :  Henry  Ander-  Fisher 
son,  bom  on  the  Slst  day  of  August,  AD.  1866,  Edwin 
Bayard,  bom  on  the  7th  day  of  December,  A.D.  1867, 
Walter  Stanley,  born  on  the  11th  of  September,  A.D. 
1869.  The  said  Mary  Louisa  departed  this  life  on  the 
25th  day  of  August,  A.D.  1872,  leaving  the  said 
children  her  surviving.  The  said  Mary  Louisa  died 
without  having  made  a  will,  and  without  having  exer- 
cised any  right  or  power  of  appointment  conferred  upon 
her  by  the  said  will. 

"  On  the  14th  day  of  September,  A.D.,  1877,  the  said 
Henry  Anderson  Fisher  departed  this  life,  leaving  his 
two  brothers  him  surviving  and  who  are  still  living. 

"  The  said  extract  hereto  annexed  marked  'A'  is  the 
only  portion  of  the  will  of  the  said  John  H.  Anderson 
which  in  any  way  bears  upon  the  question  intended  to 
be  raised  by  this  case,  but  either  party  shall  be  at 
liberty  to  produce  and  use  at  the  argument  hereof  a 
copy  of  the  entire  will  of  the  said  John  H.  Anderson, 
providing  the  same  is  certified  under  the  hand  of  the 
Eegistrar  of  the  Court  of  Probate  for  the  county  of 
Halifax,  and  sealed  with  the  seal  of  the  said  Probate 
Court. 

^'Oeorge  R.  Anderson,  John  Starr  and  Andrew  K.  Mac- 
kinlay  are  now  the  executors  and  trustees  of  said 
will. 

"The  said  Charles  H.  B.  Fisher,  as  the  father  of  the 
said  Henry  Anderson  Fisher,  claims  that  upon  the  death 
of  the  said  Henry  Anderson  Fisher  his  share  in  the 
estate  of  the  said  John  H.  Anderson  became  the  property 
of  him  the  said  Charles  H,  B.  Fisher,  and  did  not  go  to 
the  surviving  brothers  of  said  deceased  child. 

"  The  foregoing  statement  of  facts  has  been  agreed 
upon  by  the  said  Charles  H.  B,  Fisher  on  his  own 
behalf,  and  by  the  said  George  R.  Anderson,  John  Starr 
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J  880  and  Andrew  K.  Mackinlay,  as  snch  executors  and  trustees 
Fisher  ^  aforesaid,  on  behalf  of  their  cestui  que  trust  who  are 
interested  in  said  fund,  and  the  opinion  of  this  court  is 
sought  as  to  whether  or  not  the  share  of  said  Henry 
Anderson  Fisher  ui)on  his  death  vested  in  his  father,  the 
said  Charles  H.  B.  Fisher^  as  his  heir  or  legal  repre- 
sentative. 

'*  Nothing  herein  contained  shall  be  construed  to 
deprive  the  party  against  whom  the  judgment  of 
this  court  shall  be  given  of  the  right  of  appeal  from 
such  decision." 

The  clauses  of  the  will  of  the  said  /.  H.  Anderson^ 
upon  which  the  determination  of  this  appeal  depended, 
are  set  out  in  the  head  note. 

The  case  was  argued  before  Mr.  Justice  X  W.  Ritchie^ 
Judge  in  Equity  for  the  Province  of  Noisa  Scotia,  who 
gave  judgment  in  favor  of  the  defendants.  The  plain- 
tiff appealed  to  the  Supreme  Court  of  Nova  Scotia  from 
that  decision,  and  that  Court  dismissed  the  appeal  with 
costs. 

The  question  which  arose  on  this  appeal  was  whether, 
under  the  will  of  John  Anderson,  the  children  of  the 
appellant  by  Mary  Louisa  Anderson,  a  daughter  of  the 
testator,  took  as  joint  tenants  or  tenants  in  common,  the 
benefit  which  they  derive  ? 

Mr.  Oormully  for  appellant : — 

On  the  construction  of  the  will,  the  children  of  Mrs. 
Fisher  took  as  tenants  in  common. 

There  is  very  little  dispute  as  to  the  law,  the  i>oint 
is,  does  the  will,  as  a  fact,  create  a  severance? 

Now,  where  in  a  will  property,  whether  real  or 
personal,  is  given  to  two  or  more  persons,  any  expres- 
sion, which  in  the  slightest  degree  imports  a  division 
among  the  objects  of  the  gift,  creates  a  tenancy  in  com- 
mon. It  has  been  held,  for  example,  that  a  tenancy  in 
common  is  created  by  the  use  of  the  words  "  to  and 
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among,"  "respectively,"  "between  or  amongst,"  and      1880 
"between  them,"  and  also  by  the  use  of  the  word     Fishbr 
"participate."'  ,     ^' 

\  t^  AXDERSOX. 

A  court  of  equity  leans  in  favor  of  a  tenancy  in  com-      

mon  rather  than  a  joint  tenancy. 

The  Judge  in  Equity  has  founded  his  decision  chiefly 
on  the  following  clause  of  the  will : 

"That my  executors • 

shall  divide  all  my  remaining  estate  into  as  many  just 
and  equal  shares  as  the  number  of  my  then  surviving 
children  and  of  my  children  who  shall  before  then 
have  died,  having  lawful  issue  then  surviving,  shall 
amount  unto,  and  shall  apportion  and  set  off  one  such 
share  to  each  of  my  said  surviving  children,  and  one 
such  share  to  the  lawful  issue  of  each  of  my  then  de- 
ceased children  whose  lawful  issue  shall  be  then  sur- 
viving, all  the  issue  of  each  deceased  child  standing  in 
the  place  of  such  deceased  child." 

Perhaps  if  that  clause  stood  alone  the  decision  would 
be  correct,  but  it  is  submitted  that  the  learned  Judge  has 
not  given  sufficient  weight  to  the  other  parts  of  the 
will. 

The  appellant  relies  on  that  portion  of  the  will  in 
which  the  grandchildren  as  well  as  the  children  of  the 
testator  are  given  several  interests  in  the  income  thereby 
bequeathed  to  them,  the  words  "  to  and  among  "  being 
sufficient  to  create  a  tenancy  in  common.  See  Richard' 
son  V.  Richardson  (1),  Stilworthy  v.  Bancroft  (2). 

The  case  of  Crooks  v.  De  Vandes  (3),  is  relied  upon  by 
the  respondents,  but  there  the  only  words  were  "  what 
remains  to  go  to  my  grandsons,"  and  Lord  Eldon  did 
not  think  there  was  anything  in  the  context  to  control 
the  natural  meaning  of  these  words. 
.    This  was  a  gift  to  a  class,  and  those  who  take  are 

( 1)  14  Sim.  526.  (2)  33  L.  J.  Ch.  708. 

(3)  9  Ves.  200. 
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1^^  those  who  are  alive  at  the  time  of  the  distribution,  and 
Fhher  the  moment  they  took,  they  took  absolutely.  The  time 
for  division  had  passed  before  the  child  died,  and  if  the 
executors  had  followed  the  directions  in  the  will  the 
division  would  have  taken  place.  The  Court  below 
did  not  discuss  the  i>eriod  of  division. 

Mr.  CockburHj  Q.C.,  for  respondents : 

In  one  of  the  cases  referred  to  by  the  learned  Judge 
in  Equity,  Bridge  y.  Yates  (1),  precisely  the  same  words 
were  used,  and  there  it  was  held  that  two  grand- 
children, the  issue  of  a  deceased  child  of  testator,  took 
as  between  themselves  as  joint  tenants,  and  not  as 
tenants  in  common,  the  testator  not  having  spoken  of 
any  division  amongst  them.  The  only  division  con- 
templated in  this  case  is  that  of  the  grand  division  of 
the  children  when  they  attain  the  age  of  21  years. 
There  never  was  a  subdivision  of  one  share  left  to  the 
issue  of  the  children  dead  contemplated.  It  is  altogether 
a  question  of  construction,  and  I  contend  it  was  not  the 
intention  of  the  testator  that  the  husband  of  his  child 
should  take  anything  under  this  will. 

The  learned  counsel  relied  on  the  reasons  given  in 
the  three  concurring  judgments  appealed  from  and  the 
following  cases  therein  cited,  viz. : 

In  re  Hodgson  (2),  McGhregor  v,  McChegor  (3),  Leak 
V.  McDowall  (4),  Crooke  v,  DeVandes  (5). 

Mr.  Oormully  in  reply. 

Ritchie,  0.  J. : — 

This  was  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  Nova  Scotia.  The  question  raised  is  as  to  the 
constructionof the  willof /o/mJnrfcrson,  viz:  Whether 

m 

the  children  of  the  appellant  by  Mar^f  Louisa  Anderson, 

(1)  12  Sim.  645.  (3)  1  DeG.  F.  &  J.  (»3. 

(2)  1  K.  &  J.  181.  (4)  32  Bear.  28. 

(5)  9  VoB.  206. 
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a  daughter  of  testator,  took  under  his  will  as  joint      1^80 
tenants  or  tenants  in  common.  Fisheb 

On  26th  May,  1864,  Mary  Louisa  Anderson  married  ^in,^^^ 
the  appellant.    The  testator  died  on  24th  December      — - 
18Y0.    On  the  25th  August,  1872,  Mary  Louisa  Fisher         ^     ' 
nie  Anderson  died,  learing  three  children,  Henry  Ander* 
son  Fisher,  Edwin  Bayard  Fisher,  and  Walter  Stanley 
Fisher. 

On  the  14th  Sept.,  IS^^, Henry  Anderson  Fisher,  the  eld- 
est son  of  the  appellant,  and  Mary  Louisa  Anderson  died, 
and  the  appellant  now  claims  that  the  three  brothers 
took  their  mother's  share  under  the  said  will  as  tenants 
in  common  and  not  as  joint  tenants,  and  the  property 
being  personal  property  vested  in  the  appellant,  his 
father.  On  the  other  side  it  is  contended  the  brothers 
took  as  joint  tenants,  and  that  consequently  the  interest 
of  Henry  Anderson  Fisher  survived  to  his  brothers. 

Though  unquestionably  at  the  present  day  tenancies  in 
common  are  favored  rather  than  joint  tenancies,  it  can- 
not be  doubted,  that  where  the  words  used  create  a  joint 
tenancy  and  there  is  nothing  to  indicate  a  contrary  inten- 
tion, no  words  or  circumstances  which,  either  expressly 
or  by  implication,  create  a  severance,  that  must  be 
taken  to  be  the  real  intent  of  the  testator,  but  wherever 
slight  words  of  severance  are  found,  the  court  acts  upon 
them,  and  this  the  more  readily  in  cases  where  pro- 
vision is  being  made  for  families,  for  courts  of  equity 
have  always  inclined  to  tenancies  in  common  when  a 
question  arises  upon  a  provision  for  children. 

Cruise  thus  states  Lord  Hardwicke's  views,  as  taken 
from  Stones  Y.  Heurtly,  MSS.  B.  (1) : 

Courts  of  law  were  anciently  veiy  favorable  to  joint  tenancies  to 
prevent  the  splitting  of  tenures  and  services,  but  since  the  abolition 
of  tenui*es,  even  courts  of  law  have  been  less  favorable  to  them,  but 
courts  of  equity  always  espouse  tenancies  in  common  as  being  a 
more  suitable  provision  and  prevents  the  descent  of  and  right  to  the 

(1)  Greenleafs  Cruise's  Dig.  vol.  3,  p.  415. 
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1880       estate  depending  on  an  accident,  that  of  Burvivorship,  and  are  Btill  ! 

J^''^       more  inclined  to  them  when  the  question  arises  upon  proviBions  for  ! 

9,  children,  whereby  an  equality  is  established  among  them.    It  was  said 

Anderson,  on  the  one  hand  that  the  word  "  survivor  "  makes  a  joint  tenancy,  and  on 
p.  TT^p  J  the  other  hand  that  the  woixis  *' equally  to  be  divided"  should  sever  ' 

'      '  it  and  make  a  tenancy  in  common,  and  I  am  of  opinion  in  this  case 

these  last  words  must  prevail,  for  it  could  never  be  the  testator^s  intent  i 

that,  if  any  one  of  his  younger  children  should  die  leaving  children) 

such  childi*cn  should  have  nothing  at  all,  but  their  mother's  share 

should  go  to  the  survivhig  sisters.    It  was  said  the  daughters  might 

have  severed  the  joint  tenancy,  but  here  they  were  mider  age,  any 

one  of  them  might  have  manned  and  had  childi-en  and  died  under 

age  before  any  severance  of  the  joint  tenancy  could  be. 

An  observation  peculiarly  applicable  to  the  present 
case,  and  Mr.  Jarman,  after  citing  a  great  number  of 
cases,  showing  what  expressions  have  been  held  to 
create  a  tenancy  in  common,  says : 

The  preceding  cases  evince  the  anxiety  of  later  judges  to  give  eflPect 
to  the  slightest  expressions  affording  an  argument  in  £AVor  of  a  tenancy 
in  common,  an  anxiety  which  has  been  dictated  by  the  conviction  that 
this  species  of  interest  is  better  adapted  to  answer  the  exigencies  of 
families  than  a  joint  tenancy,  of  wliich  the  best  quality  is  that  the 
right  of  survivorship  may,  at  the  pleasure  of  either  of  the  co-owners, 
(if  personally  competent),  be  defeated  by  a  severance  of  the  ten- 
ancy (1). 

In  Haws  v.  Haias  (2),  Lord  Hardwieke  says : — 

Tlie  general  rules  insisted  on  are  tiTie,  for  certainly  joint  tenants 
are  not  favored  here,  because  they  introduce  inconvenient  estates  and 
do  not  so  well  provide  for  families,  therefore  this  court  leans  against 
them,  and  so,  I  believe,  do  the  courts  of  law  now,  though  they  favored 
them  formerly,  and  the  ground  upon  which  they  went  was  Oie  multi- 
plication of  services  under  the  old  tenures,  but  the  statute  of  1 2  Car.,  2 
eh.  24,  s.  1 ,  has  reduced  the  several  sorts  to  socage  tenure  only. 

Again,  in  Rigden  v.  VaUier  (3),  Lord  Hardwieke  says : 

Here  is  a  father  making  provision  for  all  his  cliildren :  suppose  one 
of  them  had  died  and  left  children,  if  a  joint  tenancy,  it  must  have 
gone  from  them  and  8urvive<l  to  tlie  other  sons  and  daughters  of  the 
grantor,  which  could  never  be  his  intention. 

In  Taggart  v.  Taggart  (4),  Lord  Redesdale  says : 

(1)2  Jarman,  3rd  ed.  239.  (3)  3  Atkyns  730. 

(2)  3  Atkyns  524.  (4)  1  Sch.  A  Lef.  88. 
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Joint  tenancy  as  a  provision  for  the  children  of  a  marriage  is  an  in-  1880 
convenient  mode  of  settlement,  because  during  their  minorities  no  t^'''^ 
use  can  be  made  of  the  portions  for  their  advancement,  as  the  joint  ^, 

tenancy  cannot  be  severed.  Akdersow. 

And  Lord  Hatherley^  in  Robertson  v.  Fraser  (1),  says :  Ritchie,CJ. 

I  cannot  doubt,  having  regard  to  the  authorities  respecting  the  effect 
of  such  words  as  ^'  amongst "  and  "  respectively,"  that  anything  which 
in  the  slighest  degree  indicates  an  intention  to  divide  the  property 
must  be  held  to  abrogate  the  idea  of  a  joint  tenancy  and  to  create  a 
tenancy  in  common. 

From  all  which  it  may  safely  be  affirmed  that  where 
words  of  joint  tenancy  are  coupled  with  words  amount- 
ing to  a  division,  there  will  be  a  tenancy  in  common. 

I  think  enough  can  be  found  in  this  will  to  indicate  an 
intention  of  severance  sufficient  to  justify  the  conclusion 
that  a  tenancy  in  common  was  created,  that  the  share  of 
the  child  of  the  testator  Mari/  Louisa  was  on  her  death  to 
be  shared  equally  by  her  issue,  that  is  by  her  children ; 
for  by  the  term  ''issue"  as  used  in  connection  with  that  of 
"  parent,"  and  to  take  the  share  primarily  intended  for 
the  parent,  I  think  the  testator  clearly  meant  children, 
and  the  word  must  be  so  construed. 

A  critical  examination  of  the  terms  of  the  will  makes 
the  intention  of  severance,  I  think,  apparent.  After 
vesting  his  property  in  trustees,  giving  directions  as  to 
the  managing,  selling  and  investing  the  estate,  and 
after  certain  specific  bequests,  and  after  making  provi- 
sion for  his  wife,  and  also  for  the  bringing  up,  main- 
tenance and  education  of  his  children  while  under  the 
age  of  21  and  unmarried,  the  testator  provides  for  a 
division  of  his  estate,  on  the  expiration  of  four  years 
from  his  death,  but  until  the  expiration  of  the  four 
years,  and  until  the  division  takes  place,  the  executors 
are  required,  in  these  words,  "  every  year  to  place  to  the 
credit  of  each  of  my  children  the  sum  of  $1,600,  and  if 
any  of  my  children  shall  have  died,  leaving  issue,  then 

(1)  L.  IL  6  Ch.  App.  699. 
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1880      the  like  soiu  to  and   among  the  issue  of  the  child  so 
FwHEE    dying." 
^'  This  sum  of  $1,600  a  year  was  nnqueotionably  to  the 

issue  as  tenants  in  common,  becaose  it  is  abundantly 

^     '  clear  from  numerous  authorities  that  the  terms  "  to  and 

among  "  create  a  tenancy  in  common.  Then  provision 
is  made  as  regards  the  *^  division^  appropriation  and 
ultimate  disposition  of  my  estate."  These  words  indi- 
cate that  the  testator  intended  himself  to  divide^  appro* 
priate  and  uUimafely  dispose  of  the  estate,  and  he  pro- 
ceeds to  do  so,  subject  to  payment  of  debts,  legacies, 
and  expenses  of  management,  in  these  words : 

All  the  rest;  residue  and  remainder  of  my  estate,  and  the  interest, 
increase  and  accmnulation  thereof,  be  diiitributed,  settled,  paid  and  dis- 
posed of  to  and  among  my  children  (who  may  be  alive  at  the  time  of  the 
division  and  api^ropriation  into  sliares  of  my  estate,  hereinafter  directed), 
and  the  issue  then  living  of  such  of  my  children  as  may  be  then  dead. 

The  words  "  to  and  among,"  I  think,  apply  quite  as 
much  to  the  *'  issue  "  as  to  the  ''  children,"  and  quite  as 
much  as  the  wojds  share  and  share  alike  were  held  to 
apply  in  Hodges  y.  Orant  (1).  In  that  case,  the  lan- 
guage as  to  the  residue  was : 

Unto  and  among  all  the  children  of  James  Chant  who  shall  be  then 
living,  and  the  issue  of  such  of  the  children  of  the  said  James 
Grant  as  shall  be  then  dead,  having  left  issue  living  at  the  time  of 
their  respective  deaths,  equally  to  be  divided  between  such  children 
and  issue  share  and  share  alike,  but  so  that  the  issne  of  such  children 
respectively,  shall  take  only  such  share  as  their  respective  parents 
would,  if  living,  have  been  entitled  to. 

It  was  contended  that  the  children  only  took  as  ten- 
ants in  common  and  the  issue  of  deceased  children  as 
joint  tenants.    The  Master  of  the  Soils  says : 

You  cannot  get  over  the  words  "  equally  to  be  divided  between 
such  children  and  issue  share  and  sliare  alike,"  for  the  words  apply  to 
the  issue  as  much  as  to  the  children. 

In  delivering  judgment  he  also  said : 

With  regard  to  the  residuary  gift,  I  am  of  opinion  that  the  issue  of 
deceased  children  of  James  Orant  are  entitled  to  take  as  tenants  in 

(1)  L.  B.  4  Eq.  140. 
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That  is  to  say,  I  think,  this  clause  should  be  read  the      ^^^ 
words  "  who  may  be  alive,  &c."  as  matter  of  description,     Fibhbr 
and  as  in  a  parenthesis  -  to  and  among  my  children  and  j,^J^^^^^ 
the  issue  then  living  of  such  of  my  children  as  may  ^.  tt"^  ^ 
be  then  dead."  ^*!^^-'' 

Then,  as  to  the  time  and  manner  of  this  division,  the 
testator  provides  that  immediately  on  the  expiration  of 
four  years  from  his  death,  his  executors,  after  making  pro- 
vision for  debts  and  legacies,  and  annuities  outstanding, 
and  the  expense  of  the  management  of  his  estate,  "  shall 
divide  all  my  remaining  estate  into  as  many  Just  and 
equal  shares  as  the  number  of  my  then  surviving  chil- 
dren, and  of  my  children  who  shall  before  then  have 
died  leaving  lawful  issue  then  surviving,  shall  amount 
unto,  and  shall  api>ortion  and  set  off  one  such  share  to 
each  of  my  said  then  surviving  children,  and  one  such 
share  to  the  lawful  issue  of  each  of  my  then  deceased 
children,  whose  lawful  issue  shall  be  then  surviving, 
all  the  issue  of  each  deceased  child  standing  in  the  place 
of  such  deceased  child.''  This,  I  take  it,  was  to  indicate 
that  though  the  estate  was  to  be  divided,  as  previously 
provided,  to  and  among  his  children  and  the  issue  then 
living  of  such  of  his  children  as  might  then  be  dead,  such 
issue  should  only  have  divided  among  them  what  the 
parent  would  have  had  had  she  been  living  at  the  time 
of  the  division  and  appropriation,and  was  not  intended  to 
interfere  with  an  equal  division  of  such  share  among 
her  issue,  and  this,  I  think,  is  indicated  by  the  next  sec- 
tion which  provides  for  the  keeping  of  a  separate 
acooont  by  the  trustees  of  each  share,  thus  : 

And  it  is  my  wiU,  and  I  direct,  that  from  henceforth  a  separate 
account  shall  be  kept  by  my  trustees  of  each  sliare,  iuid  of  the  inter- 
est and  profit  thereof,  and  the  payments  made  to  or  on  account  or 
for  th^  maintenance  and  education  of  each  of  my  said  children  or 
issuCf  shall  be  charged  against  the  shai'e  appoHioned  to  such  child  or 
ckttdrenf  or  wherein  such  issue  shall  be  interestedj  wo  that  all  accumu- 

latioDfl  and  profits  that  may  arise  shall  enure  to  the  increase  of  each 
27 
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J 880        several  sliiire  on  which    such  accumulation  or  jn-ofit  shall  acciiic,  it 

..^^^''^^       bein;;  mv  intention  that  afUiv  such   division   shall    take   i>1ace,  tho 

P^  nuiintenance,  e<lucation  and  support  of  each  of  my  chihli'on,  wliile 

AivDEit^ox.  under  the  age  of  twenty-one  yuai-s,  sliall  be  drawn  fit>m  the  sei»ai*ate 

•,.^  ,  .    ri  T  uicome  of  such  child,  and  the  maintenance  and  education  of  the 
iiitchie.CJ.  '    . 

_^  children  of  anv  of  niv  chiMren  who  mav  have  l»cfoiv  them  die<l,  leav- 
ing  issue,  shall  be  drawn  from  the  share  or  share;?  set  Ai>art  for  the 
issue  of  such  deceased  chihl  or  children. 

This  separate  account  must  have  been  intended  to  be 
kept,  not  only  of  each  share  apportioned  to  each  child, 
but  also  of  the  share  of  each  of  the  children  of  a  de- 
ceased child,  and  this,  I  think,  the  following,  as  it  were 
explanatory  clause,  makes  very  clear : — 

And  tliat  my  children,  and  auch  vsme  of  deceaae'l  children  heintj 
of  age^  that  is  to  say,  of  tho  a-re  of  twenty-one  yeai-s,  or  when  re- 
spectively they  shall  attain  the  age  of  twenty -one  yeai*s,  shall  he 
severally  entitled  to  receive  for  their  own  use  the  whole  of  the  interests 
and  jirofits  of  the  share  and  proportion  of  my  estate  to  which  they 
may  be  respectively  entitle<l. 

What  would  be  the  share  and  proportion  of  his  estate 
to  which  they  would  be  respectively  entitled,  if  the 
testator  did  not  contemplate  an  equal  division  of  the 
mother's  share  to  and  among  the  issue  or  children  of  a 
deceased  child?  What  can  this  mean  but  that  the 
children  of  the  testator  were  to  have  equal  shares  of  the 
estate,  and  the  children  of  a  deceased  child  to  have 
equal  shares  of  the  deceased  parentis  share,  and 
that  an  account  was  to  be  kept  against  each  child 
and  against  each  of  the  issue  or  children  of  a  deceased 
child,  so  that  each  should  be  maintained  and  educated  out 
of  his  or  her  share,  and  not  that  the  whole  or  an  unequal 
portion  should  be  expended  on  one  to  the  detriment  of 
the  other  or  others ;  and  unless  such  an  account  was 
kept,  as  well  against  the  children  severally  of  the  deceased 
child  as  against  the  children  living  of  the  testator,  how 
could  the  testator's  clearly  expressed  intention  be 
carried  out,  viz :  that  his  children  and  such  issue  of 
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deceased  children  being  of  age,  or  when  respectively      1^80 
they  shall  attain  the  age  of  twenty-one  years,  should  be    Fim^n 
severally   entitled  to  receive  for  their  own   use  the  AjjDgijjQy 

whole  of  the  interest  and  profits  of  the  share  and  pro-      

portion  of  the  estate  to  which  they  may  be  respectively  * 

entitled  ? 

Unless  shares  were  set  apart  and  these  separate 
accounts  kept  with  each  and  all,  both  children  and  issue, 
what  would  they  respectively  be  entitled  to?  No  dis- 
tinction whatever  is  made  between  the  children  and 
their  issue,  but,  as  in  the  case  of  the  children  so  in  the 
case  of  the  issue,  each  of  the  children  and  each  of  the 
issue  is  to  receive  on  coming  of  age  the  whole  of 
the  interests  and  profits  of  the  share  or  proportion  of 
his  estate  to  which  they  may  be  respectively  entitled. 
All  this,  I  think,  indicates  that  the  testator  intended 
that  his  children  should  enjoy  his  estate  share  and  share 
alike,  and  that  the  issue,  that  is  the  children  of  a  de- 
ceased child,  should  take  their  mother's  share,  share  and 
share  alike,  and  should  receive  each  one  his  share 
together  with  all  interest  and  profits  accruing  thereon 
on  coming  of  age,  and  so  brings  this  case  directly 
within  the  rule  enunciated  by  Lord  Hatherley  in 
Robertson  v.  Fraser  (1)  where  he  says  : 

All  the  authorities  go  to  this,  that  if  there  is  to  be  a  sharing,  the 
}«liai'es  must  be  equal ;  and  division  being  once  imported,  the  true  in- 
terpretation must  be  a  tenancy  in  common. 

I,  therefore,  think  that  though  there  may  be  in  one 
part  of  the  will  an  expression,  which,  if  it  stood  alone, 
would  indicate  a  joint  tenancy,  the  words  used  are  so 
coupled  with  provisions  and  directions,  so  clearly  point- 
ing to  a  severance  and  equal  division,  and  separate 
interests  in  each  of  his  children,  and  in  each  of  the 
children,  or  issue,  of  a  child  dying,  for  whom  the  testator 
was  making  provision,  that  the  bequest  must  be  treated 

(1)  L.  R  6  Ch.  App.  699. 
27| 
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1880      as  a  bequest  to  such  issue  as  tenants  in  common  and  not 
Fisher     as  joint  tenants ;   in  other  words,  the  testator  intended 
^Vni>k*wox.  division  ;  the  whole  scope  of  the  will  shows  that  the 
— :—      intent  of  the  testator  was  that  his  estate  should  be  di- 
1  '  '  vided,  and  by  consequence  that  there  should  be  no  sur- 
vivorship. 

Strong,  J. : — 

I  am  of  opinion  that  the  children  of  the  toslalor's 
deceased  daughter,  Mrs.  Fisher,  lake  the  interest  be- 
queathed to  them  as  tenants  in  common  and  not  as  joint 
tenants. 

It  is  quite  clear  that  Mrs.  Fisher,  having  died  before 
the  period  of  division,  the  legacy  to  her  never  vested. 
The  children  do  not  therefore  take  under  the  provision 
of  the  will  which  disposed  of  the  reversionary  interest 
in  their  mother's  share,  by  giving  her  a  power  of  appoint- 
ment to  the  extent  of  $10,000,  and  in  default  of  appoint- 
ment, and  as  to  the  residue  of  the  share,  gave  the  fund 
to  her  children  and  grand  children  absolutely  by  words 
which  clearly  imported  a  tenancy  in  common.  I  think  that 
that  disx>osition  has  no  influence  on  the  immediate  gift 
to  the  children  on  which  depends  the  question  we  have 
to  determine.  The  children  here  take  under  the  direct 
bequest  to  them,  in  the  event  of  their  mother's  death 
before  the  arrival  of  the  period  of  distribution.  The 
testator  directs  his  executors,  at  the  expiration  of  four 
years  after  his  death,  to  divide  the  residue  of  his  estate 
into  as  many  just  and  equal  shares  as  the  number  of  his 
then  surviving  children,  and  of  his  children  who  shall 
before  then  have  died  shall  amount  unto,  and  shall 
apportion  and  set  off  one  such  share  to  each  of  said  sur- 
viving children,  and  one  such  share  to  the  lawful  issue  of 
each  of  his  then  deceased  children  whose  lawful  issue 
shall  be  then  surviving,  all  the  issue  of  each  deceased 
child  standing  in  the  place  of  such  deceased  child. 
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It  is,  I  think,  clear  that  there  is  nothing  in  this  part      ^^^ 
of  the  will  which  indicates  an  intention  that  the  issue    Fisheb 
of  one  of  the  testator's  deceased  children  should  take  ^iidbesoh. 
inter  se  as  tenants  in  common,  though,  as  between  a      — — 

class  of  such  grand  children  and  the  testator's  sur-      ! 

viving  sons  and  daughters,  the  directions  as  to  ap- 
I)ortionment,  and  other  words  imputing  severance,  are 
amply  sufficient  to  shew  that  no  survivorship  was 
intended,  but  no  such  expressions  apply  to  the  grand 
children  amongst  themselves,  who  would  therefore,  if 
there  was  nothing  more  in  the  will  explanatory  of  the 
gift,  take  as  joint  tenants. 

Further,  the  gift  to  the  children  of  a  child  deceased 
before  the  period  of  distribution  of  the  annuity  o( 
$1,600  up  to  the  expiration  of  the  four  years  from  the 
testator's  death,  does  not,  in  my  opinion,  bear  in  any 
way  on  the  point  in  dispute.  It  is  clear  that  this 
annuity  is  given  to  gp'and-children  as  tenants  in  com- 
mon, the  words  "to  and  among  the  issue  of  the 
child  so  dying,"  being  conclusive  in  that  respect, 
but  the  circumstance  of  the  testator  having  given 
this  temporary  provision  to  his  grand-children  as 
tenants  in  common  in  no  way  leads  to  the  in- 
ference that  he  intended  them  to  take  their  share 
of  the  residue,  which  he  bequeaths  by  a  distinct 
gift,  in  the  same  manner.  To  proceed  on  such 
reasoning,  would  amount  to  holding  that,  if  a  testator 
gives  distinct  legacies  to  the  same  persons  in  one  be- 
que6t,using  words  of  severance,  and  not  applying  such 
words  to  the  other,  both  legacies  would  vest  in  the 
legatees  as  tenants  in  common,  a  course  of  reasoning 
manifestly  unsound.  If  authority  is  wanted  for  so 
plain  a  proposition,  the  case  of  Crooke  v.  De  Vandes  (1) 
shews  that,  in  the  much  stronger  case  of  the  interest 
being  given  with  words  of  severance  not  extending  to 

(1)  9  Ves.  197, 


Strong,  J. 
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1880  the  corpus,  the  jus  accrescendi,  nevertheless,  applies  to 
FuHER  the  latter. 
AxDRiwox.  Then  the  will  contains  this  clanse :  "  And  that  my 
children  and  such  issue  of  deceased  children  being  of 
age,  that  is  to  say  of  the  age  of  twenty-one  years,  or  when 
respectively  they  shall  attain  the  age  of  twenty-one 
years,  shall  be  severally  entitled  to  receive  for  their  own 
use  the  whole  of  the  interests  and  profits  of  their  share 
and  proportion  of  my  estate  to  which  they  may  be  re- 
si)ectively  entitled/'  I  find  here  expressions  which  are 
decisive  to  show  that  a  tenancy  in  common,  and  not 
a  joint  tenancy,  was  contemplated  by  the  testator. 

In  the  first  place,  the  issue  of  the  testator's  deceased 
children  are  declared  to  be  "  severally  "  entitled  to  be 
paid  when  they  "  respectively  "  attain  twenty-one — 
stronger  terms  for  inferring  a  tenancy  in  common 
than  these  words  "  severally  "  and  "  respectively  "  could 
not  be  suggested,  and  they  must  be  conclusive,  if  I  am 
right  in  considering,  as  I  do,  that  by  the  words  "  in- 
terests and  profits  "  of  the  share  it  is  not  intended  to 
direct  the  payment,  in  the  manner  mentioned,  to  the 
issue  of  deceased  children,  merely  of  the  accrued  in- 
terest and  profits,  but  of  the  whole  corpus  of  these 
legacies.  Supposing,  however,  that  this  direction  has 
not  reference  to  the  payment  of  the  capital,  but  is  con- 
fined to  the  accretions,  there  remain  still  words  referring 
to  the  original  gift  sufficient  to  explain  the  testator's 
intention  to  have  been  to  create  a  tenancy  in  common ; 
tor  the  "  interests  and  profits "  which  are  to  be  paid 
"  severally  "  to  the  issue  as  they  "  respectively  "  attain 
21  are  to  be  of  the  "  share  and  proportion  "  of  the  estate 
to  which  they  may  be  "  respectively  "  entitled. 

The  testator  must  therefore  in  this  last  view  be  taken 
as  furnishing  an  explanation  of  his  intention  in  making 
the  original  gift ;  for  if  each  grand-child  was  to  take  a 
''  share  and  proportion,"  and  the  members  of  the  class  of 
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grand-children  were  to  be  "  respectively  "  entitled  to      ^^^ 
an  interest  in  the  testator's  estate,  all  right  of  sur-    Fdsheb 
rivorship  must  be  excluded.    In  Robertson  v.  Fraser  j^jtowbox. 
(1),  a  much  stronger  case  than  this,  Lord  Hatherly  deter-      — 
mined  that  a  legacy,  which  per  $e  would  have  been  taken      ^^ 
in  joint  tenancy,  was  so  explained  by  a  codicil  referring 
to  the  original  bequest  incidentally,  and  without  any 
reference  to  the  vesting  or  payment  of  the  legacy,  as 
to  amount  to  tenancy  in  common,  the  word  used,  and 
which  the  Lord  Chancellor  fastened  upon  as  indicating 
the  intention,  being  one  of  much  less  force  than  the 
expression  contained  in  the  clause  of  this  will  which  I 
have  quoted. 

I  need  scarcely  say  that  there  is  no  room  for  arguing 
that  these  words  "  severally"  "  respectively  "  "  share 
and  proportion  "  do  not  refer  to  the  children  issue  of  a 
testator's  child,  as  well  as  to  the  testator's  own 
children ;  for  the  direction  for  payment  at  21  of  course 
applies  to  the  grand-children  individually,  who  are 
therefore,  by  force  of  the  expression  just  mentioned,  de- 
clared to  be  each  entitled  to  a  share  in  that  portion  of 
the  testator's  estate  which  is  allotted  to  the  class  to 
which  they  belong. 

For  these  reasons  I  am  compelled  to  differ  from  the 
Court  below. 

I  do  not  see,  however,  that  we  can  at  present  make 
any  order  upon  this  appeal,  for  we  have  not  any  order 
or  decree  of  the  Court  below  before  us — the  printed  case 
being  in  this  respect  incomplete. 

Further,  as  far  as  I  can  see,  none  of  the  surviving 
infant  children  of  Mrs  Fisher  are  parties  to  the  record; 
and  without  their  presence  no  order  for  payment  to  the 
appellant  or  declaration  of  the  construction  of  the  will 
could  properly  be  made.    The  trustees,  it  is  clear  on 

(1)  L,  R.  6  Ch.  App.  696. 


Stprmg,  J. 
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1880  authority,  do  not  for  the  piiTi>ose  of  such  a  suit  as  this 
Fisher  sufficiently  represent  infant  beneficiaries. 
AxDEMojr  ^^  ™y  judgment,  the  appeal  ought  to  stand  over  until 
the  order  or  decree  is  produced ;  and,  if  it  then  appears 
that  none  of  the  children  are  parties,  the  cause  ought  to 
be  remitted  to  the  Court  below  with  a  simple  declara- 
tion that  the  suit  is  defective  for  want  of  parties — ^in 
which  event  no  order  should  be  made  as  to  costs.  If  it 
appears  that  the  children  are  defendants,  then,  I  think, 
the  construction  of  the  will  may  be  declared  in  confor- 
mity  with  the  opinion  I  have  before  expressed,  and  in 
that  event  the  costs  of  all  parties  should  be  paid  out  of 
the  estate. 

FouRNiER,  J.,  concurred  in  allowing  the  appeal. 

Henry,  .T.  : 

I  concur.  I  had  at  first  some  difficulty  in  arriving 
at  the  conclusion  that  the  children  of  the  testator's 
daughter,  M.  L.  Anderson,  took  as  t^iants  in  common  ; 
but  taking  the  whole  will  together  I  have  arrived  at 
the  same  conclusions  as  my  brothers.  There  are  suffi- 
cient words  in  this  will  to  create  a  tenancy  in  common. 
First,  he  makes  provision  for  his  own  children,  but 
gives  them  only  a  limited  control,  for  they  were  not 
even  entitled  to  their  share  when  they  arrived  at  age. 
Then  he  directs  that  a  separate  account  of  each  share 
belonging  to  the  lawful  issue  of  each  of  his  then  deceased 
children  should  be  kept,  and  directs  that  payments  made 
to,  or  account  of,  or  for  the  maintenance  and  education 
of  each  of  his  said  children  or  issue,  shall  be  charged 
against  the  share  apportioned  to  such  child  or  children, 
or  wherein  such  issue  shall  be  interested,  so  that  all 
accumulations  and  profits  which  may  arise  shall  enure 
to  the  increase  of  each  several  share  on  which  such  ac- 
cumulation or  profit  shall  accrue,  &c.  I  think  from  that, 
and  for  other  reasons,  we  may  assume  that  the  estate 
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was  intended  to  go  to  the  heirs  as  tenants  in  common,      ^^^ 
and  therefore  I  have  come  to  the   conclusion  that    Fishbb 
this  api>eal  shonld  be  allowed.  Ahdersow 

Q-WYNNK,  J.  :  Henry,  J. 

This  a  case  which  raises  a  question  under  the  will 
of  the  late  John  H.  Anderson,  who  died  on  the  24th 
Dec.,  1870,  and  the  question  is,  whether  the  children  of 
testator's  daughter,  Mart/  Louisa  Anderson^  who  derive 
a  benefit  under  testator's  will,  take  that  benefit  as  joint 
tenants,  or  as  tenants  in  common.  The  learned  Judge 
in  Equity  in  Nova  Scotia^  and  a  majority  of  the  Supreme 
Court  of  that  province,  Weatherbe,  J.,  dissenting,  have 
held  that  they  took  as  joint  tenants,  being  of  opinion 
that  there  is  nothing  in  the  will  of  the  testator  indicating 
an  intention  that  they  should  take  in  severalty.  With 
the  greatest  resi)ect  and  deference  for  the  learned  judg- 
ments delivered  in  the  courts  below,  the  testator's  will 
does  appear  to  me  sufficiently  to  indicate  that  intention, 
the  assumed  absence  of  which  is  made  the  basis  of  the 
judgment  appealed  from.  The  rule  which  governs  the 
case  is  very  emphatically  expressed  by  Lord  Hatherly 
in  Robertson  v.  Fraser  (1),  namely,  that : 

Any  thing  which  in  the  sliglitest  degree  indicates  m\  intention  to 
divide  the  property  must  be  held  to  abrogate  the  idea  of  joint  tenancy 
and  to  create  a  tenancy  in  common )  nil  the  authorities  go  to  thi.s,  that 
if  there  ia  to  be  a  sharing  the  shares  must  be  equal,  and  division  being 
once  imported,  that  tJie  interpretation  must  be  a  tenancy  in  common. 

By  the  clauses  of  the  will,  which  raise  the  question, 
the  testator  directed  that  until  the  expiration  of  four 
years  from  the  time  of  his  decease,  and  until  the  division 
of  his  estate  as  thereinafter  directed,  his  executors  should 
every  year  place  to  the  credit  of  each  of  his  children 
the  sum  of  $1,600,  and  if  any  of  his  children  should 
have  died  leaving  issue,  then  a  like  sum  to  and  among 

(1)  L.  R.  6  Ch.  App.  696. 


426  SUPBBME  COURT  OF  CANADA.    [70L.  IV. 

1880      the  issue  of  the  child  so  dying.    Now,  that  the  word 

FisHFs     '*  issue  "  in  this  last  sentence  is  equivalent  to  "  children  ^ 

AiTDERfoir.  ^  cl^a^  upon  the  authority  of  SiMey  v.  Perry  (1)  and 

Lanphierx  Buck  {9).    We  hare,  then,  in  the  case  of  one 

'of  testator^s  children  dying  leaving  issue  before  the 

period  appointed  for  the  division  of  his  estate,  which  is 
the  event  which  has  happened,  a  clear  gift  of  $1,600 
annually  to  and  among  the  children  of  his  child  so  dying, 
which  upon  the  authority  of  all  the  cases  constitutes  a 
tenancy  in  common,  and  as  this  sum  is  to  be  placed  to 
the  credit  of  such  children,  it  must  be  so  done  in  equal 
parts  in  severalty. 

Subject,  then,  to  the  pajrment  of  his  debts,  legacies 
and  the  payment  of  the  expenses  of  the  management  of 
his  estate,  the  testator,  as  regards  the  division,  appro- 
priation and  ultimate  disposition  of  his  estate,  directed 
all  the  rest,  residue  and  remainder  of  his  estate,  and  the 
interest,  increase  and  accumulation  thereof  to  be  dis-^ 
tributedy  settled^  paid  and  disposed  of,  to  and  among  his 
children  living  at  the  time  of  such  division  and  appro- 
priation, and  the  issue  then  living  of  such  of  his  chil- 
dren as  might  be  then  dead  in  manner  following,  that 
is  to  say :  That  immediately  on  the  expiration  of  four 
years  from  his  death,  his  executors  (after  making  provi- 
sion for  payment  of  debts,  legacies  and  the  expenses  of 
the  management  of  his  estate)  should  divide  all  his  re- 
maining estate  into  as  many  just  and  equal  shares  as 
the  number  of  his  then  surviving  children,  and  of  his 
children  who  should  have  before  then  died  leaving 
lawful  issue  them  surviving,  should  amount  unto,  and 
should  apportion  and  set  off  one  such  share  to  each  of 
his  then  surviving  children,  and  one  such  share  to  the 
lawful  issue  of  each  of  his  then  deceased  children 
whose  lawful  issue  should  be  then  surviving  ;  all  the 
issue  of  each  deceased  child  standing  in  the  place  of 

(1)  7  Ves.  622.  (2)  2  l>r.  A  Sm.  492. 
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sucli  deceased  child.    He  then  directs  that  a  separate      ^^^ 
account  of  each  of  such  shares  shall  be  kept,  and  he     Fishbb 
declares  the  object  he  had  in  view  in  directing  such  sep-  ^^DBBsoy 

arate  accoruxts  to  be  kept — thus :  "  And  it  is  my  will  and      

I  direct  that  from  henceforth  a  separate  account  shall  be  ^_' 
kept  by  my  trustees  of  each  share  and  of  the  interest  and 
profits  thereof,  and  the  payments  made  to,  or  on  account 
of,  or  for  the  maintenance  and  education  of  each  of  my 
said  children  or  issue,  shall  be  charged  against  the  share 
apportioned  to  such  child  or  children,  or  wherein  such 
issue  shall  be  interested,  so  that  all  accumulations  and 
profits  which  may  arise  shall  enure  to  the  increase  of 
each  several  share  on  ^hich  such  accumulation  or 
profit  shall  accrue --it  being  my  intention  that  after 
such  division  shall  take  place,  the  maintenance,  educa- 
tion and  support  of  each  of  my  children,  while  under 
the  age  of  21  years,  shall  be  drawn  from  the  separate 
income  of  such  child ;  and  the  maintenance  and  educa- 
tion of  the  children  of  any  of  my  children  who  may 
have  before  then  died,  leaving  issue,  shall  be  drawn 
from  the  share  or  shares  set  apart  for  the  issue  of  such 
deceased  child  or  children,  and  that  my  children  and 
such  issue  of  deceased  children  being  of  age,  that  is  to 
say  of  the  age  of  21  years,  or  when  they  respectively 
attain  the  age  of  21  years,  shall  be  severally  entitled  to 
receive  for  their  own  use,  the  whole  of  the  interest  and 
profits  of  the  share  and  proportion  of  my  estate  to  which 
they  may  be  respectively  entitled." 

Now,  the  word  "  issue  "  in  this  paragraph  being,  upon 
the  authorities  already  cited,  and  the  whole  context  of 
the  will,  equivalent  to  ''  children  of  a  deceased  child," 
the  paragrax)h  commences  with  a  direction  that  a.separ- 
ate  account  shall  be  kept  of  all  payments  made  to  or  on 
account  of,  or  for  the  maintenance  and  education  of 
each  of  the  children  of  a  deceased  child,  and  that  the 
same  should  be  charged  against  the  share  wherein  the 
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1880      have    received  x>ortioiis   of  the  said  residue  ratably 
FisHKK    according  to  the  amounts  of  the  respective  sums  re* 
A.,^^'     r  ceived  by  them. 

Gwynne,  J.     Solicitor  for  appellant:  N,  H.  Meagher. 

ft 

Solicitor  for  respondents  :  /.  Norman  Ritchie. 


1880  COiyTROVERTED    ELECTION    OF  THE 

NORTH  RIDING  OF  THE  COUNTY 


•March  I'l'. 

•June  10.  OF   ONTARIO. 


aEORGE  WHELER Appellant  ; 

AND 

WILLIAM  HENRY  GIBBS Respondent. 

ox  APPEAL  FROM  THE  COURT  OF  QUEEN'S    BENCH    FOR 

ONTARIO. 

Bribery — Promise  to  pay .  legal  expenses  of  a  voter,  who  is  a  pro- 
fessional public  speaker — The  Dominion  Elections  Acty  1874, 
sub-sec,  3j  sec.  92. 

Appeal  fiom  a  judgment  of  Arm4>urf  J.,  holding  that  appellant  had 
employed  and  promised  to  pay  the  expenses  of  one  H,,  a  vot«r, 
who  was  a  lawyer  and  a  professional  public  speaker,  and  thei'e- 
fore  Wiis  guilty  of  bribery  within  the  meaning  of  sub-sec.  3  of 
sec.  92  of  The  Dominion  Elections  Actj  1 874  (1).  The  evidence  as 
to  agi*eement  entered  into  between  H,  and  appellant  was  contra- 
dictoiy,  and  is  reviewed  at  length  in  the  judgment.  It  was  ad- 
mitted, however,  that  U,  addressed  the  meetings  in  the  interest 
of  the  appellant,  and  during  the  time  of  the  election  made  no 
demand  for  expenses,  except  on  one  occasion,  when  attending  a 


*  Present. — Ritchie,  C.  J.,  and  Fomiiier,  Hemy,  Taschereau  and 
O^vynne,  J.  J. 

(1)  For  the  sec.  of^the  statute  see  p.  444. 
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became  entitled  as  tenants  in  common  to  the  legacy  of     ^^^ 
$1»600  per  ai^nnTn  until  the  ultimale  division  of  testator's     Fmhsb 
estate  at  the  expiration  of  four  years  from  his  decease,  ^jjdebsok. 
when  these  same  children  being  still  living,  the  share      — 

to  which  their  mother,  if  then  living,  would  have  been      ' 

entitled,  became  vested  in  interest  in  them.  The  in- 
terest so  vested  in  them  was  made  subject  to  charges,  of 
which  an  a<"coant  was  directed  to  be  kept,  of  all  pay- 
ments made  to,  or  an  account  of,  or  for  the  mainten- 
ence  and  education  of  each,  which  amounts  would  vary 
in  the  several  cases  according  as  more  or  less  should  be 
expended  upon  one  than  upon  another  during  minority. 

The  account  so  to  be  kept,  together  with  the  accumula- 
tions upon  the  shares  of  each  in  the  legacy  of  $1,600 
per  annum,  would  alone  shew,  and  this  is  the  mode 
which  the  will  provides  for  shewing,  the  amount  which 
each  heir  arriving  at  21  could  claim  as  his  own  property, 
already  vested  in  him,  but  then  only  payable. 

This  account  so  directed  to  be  kept,  from  the  instant 
of  the  interest  of  the  children  of  Mar^  Louisa  Anderson 
vesting,  and  the  charges  directed  to  be  entered  in  it  of 
monies  expended  upon  each^  necessarily,  as  it  appears  to 
me,  involves  a  severance  of  the  interests  of  each,  and  that 
therefore,  according  to  the  rule  laid  down  by  Lord  Hath- 
erly  in  Robertson  v.  Fraser  (1),  the  children  of  Mary 
Louisa  Anderson  took  as  tenants  in  common  and  not  as 
joint  tenants. 

The  result  is  that  the  appeal  should  be  allowed. 

Appeal  allowed* 

A»  to  C9St8,  the  court  ordered  that  the  costs  be  paid 
by  the  respondents  out  of  the  general  residue  of  the 
estate  of  tike  said  /.  H.  Anderson,  deceased,  but  if  the 
said  residue  should  have  been  distributed  then  the  said 
costs  BlMwld  be  Gontribated  by  the  persons  who  should 

(1)  L  R.  6  Ch.  App.  699. 
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1880      forth.    This  is  the  only  issue  material  to  the  pTesent 
WhkTeb    inquiry. 

Gibus         '^^^  petition  was  tried   before  Mr.  Justice  Armour^ 
—      who  fonnd  that  corrupt  practices  had  been  committed 
by  the  respondent  Wheler  and  his  agents  at  the  said 
election. 

The  appellant  only  appeals  from  the  judgment  of  the 
learned  Judge  as  to  charges  Nos.  4  and  5,  which  allege 
that  appellant  had  been  personally  guilty  of  bribery, 
and  by  notice,  the  appeal  is  in  respect  to  corrupt 
practices  so  limited. 

The  charge  involved  in  Nos.  4  and  5  is  that  appel- 
lant made  a  corrupt  agreement  to  secure  the  vote  and 
influence  of  one  Prosper  A.  Hurd. 

The  evidence  as  to  the  agreement  between  the 
appellant  and  Hurd  is  contradictory. 

Hard's  contention  is  that,  appellant  having  had  a 
conversation  with  one  McClelland  in  reference  to  his 
supporting  Wheler,  he  wrote  a  letter  dated  the  6th  of 
August,  1878,  to  Mr.  McClelland^  as  to  the  terms  on 
which  he  would  support  Wheler,  by  attending  meetings, 
speaking,  canvassing  and  generally  using  his  influence 
to  secure  Wheler' s  return ;  he  then  says  that  Wheler  called 
on  him,  and,  professing  to  be  cognizant  of  the  contents 
of  this  letter,  entered  into  the  agreement  with  him  for 
his  support,  influence  and  services.  The  letter  is  as 
follows : — 

Addressed  to  Mr.  McClelland, 

Fort  Pebbt,  August  5th,  1878. 

^'Deab  Friend, — I  have  not  written  the  letter 
spoken  of  the  day  you  were  here,  but  have  thought 
best  to  allow  this  matter  to  remain  a  matter  of  confi- 
dence between  you  and  myself  at  present,  and  I  write 
this  letter  under  the  seal  of  secrecy  between  you  and 
myself.  As  you  have  extended  to  me  your  confidence, 
I  feel  safe  in  saying  what  I  please  to  you ;  and  what- 
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ever  may  be  the  final  result  of  this  letter,  I  desire  to      ^^sa 
keep  good  faith  with  you.  Whbler 

"  I  almost  regret  that  I  consented  to  talk  about  this     q^j^^ 

matter,  but  as  I  have  gone  as  far  with  you  as  I  have,  I      

propose  in  this  letter  to  be  frank  and  speak  out  to  you 
my  mind. 

"  Until  after  you  left  I  did  not  fully  consider  the  re- 
sponsibility I  had  assumed,  and  more  than  that,  I  felt 
I  was  placing  you  in  a  false  position,  for  if  this  should 
go  back  on  you  I  would  be  compelled  to  bear  the  loss 
or  cause  you  to  bear  it  yourself.  I  have  learned  some- 
thing by  the  past  thirty  years  as  to  how  men  will  act 
when  victory  is  theirs  and  they  are  no  longer  in  want 
of  assistance.  Now  in  this  matter  I  am  disposed  to  be 
plain  and  explicit. 

"  If  I  should  assume  the  position  required,  I  at  once 
sacrifice  a  large  business  awarded  to  me  by  strong 
party  men,  who  would  withdraw  it  at  once.  It  would 
necessitate  my  leaving  my  office  and  business  for  at 
least  one  month,  and  entail  on  me  the  most  constant 
application  to  prepare  for  the  platform,  and  tax  my 
energies  to  the  utmost. 

"  The  first  thing  that  requires  to  be  done  is  to  organize 
the  whole  riding  by  having  a  central  committee  in 
every  township  and  village,  and  sub-committees  in 
every  school  section,  and  to  do  that  requires  a  personal 
canvass  of  the  most  thorough  character.  The  leading 
men  require  to  be  seen  all  over  the  riding,  not  saying 
about  the  numerous  meetings  that  are  to  be  called  and 
attended  to  in  the  riding  during  the  contest.  Then 
there  are  also  local  difficulties  to  encounter,  and  above 
all,  the  party  requires  to  be  raised  up  to  the  utmost 
enthusiasm  if  victory  is  to  attend  the  effort. 

*•  I  know  what  the  riding  is,  for  I  have  gone  through 
election  contests  here  for  the  last  thirty-five  years,  and 
I  never,  with  the  exception  of  one  or  two  cases,  lost  the 

28 
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1880  election  of  the  candidate  I  supported  ;  but  I  know  how 
Whbler  difficult  it  is  to  create  an  excitement  under  the  present 
aiBBs.  circumstances,  the  party  having  been  so  frequently 
beaten  here  that  they  look  upon  defeat  as  certain  and 
do  not  half  work.  The  truth  is,  that  not  one  for  the 
parti/  here  talk  as  if  there  'svas  any  prospect  ol  success, 
and  I  would  not  enter  upon  this  contest  and  be  cleaned 
out  by  the  other  party  for  any  sum  that  could  be  offered, 
and  I  would  not  touch  the  thini>;  unless  I  felt  sure  of 
success  ;  but  I  do  not  intend  to  injure  my  own  business 
and  give  others  the  benefit  of  thirty  years'  study  and 
hard  work  without  some  lonsideration.  I  do  not  feel 
there  is  much  that  divides  the  two  political  parties,  for 
"  John  il."  will  never  in  practice  adopt  protection.  As 
to  th^econd  man,  my  choice  would  be  the  man  in  the 
riding,  all  other  things  being  equal,  but  unless  my  ser- 
vices on  the  platform  and  in  the  contest  are  considered 
worth  the  estimate  I  put  upon  them,  I  shall  remain 
mute  as  far  as  this  riding  is  concerned. 

"  I  have  had  liberal  offers  from  two  other  ridings 
since  you  were  here,  but  have  so  far  declined  them. 

"  Now,  as  to  tahat  I  shall  expect,  I  will  enter  upon 
the  personal  canvass  any  time  after  the  twenty-fifth  of 
this  month,  and  continue  in  the  contest  till  the  matter 
is  over,  deliver  two  addresses  a  day,  when  required, 
anywhere  in  the  county  of  Ontario^  and  give  an  article 
every  week  in  some  of  the  local  papers  touching  the 
issues  under  discussion,  if  necessary ;  in  fact,  the  public 
press  requires  as  much  attention  as  almost  anything 
else  in  order  to  ensure  success,  for  which  services  I  shall 
expect  my  expenses  to  be  paid  liberally ;  and  for  my 
professional  servicer  on  the  platform  and  my  contriba* 
tions  to  the  local  press,  I  shall  expect  to  be  paid  four 
hundred  dollars,  thusly :  One  hundred  dollars  on  enter- 
ing upon  my  duties,  and  the  balance  during  the  conleat, 
and  if  the  candidate  I  support  comes  out  triumphant,  I 
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shall  expect  to  be  paid  six  hundred  dollars  more  within       ^^^ 
ten  days  after  the  election  is  over.  \ViiiaKR 

"  In  the  first  place,  out  of  the  four  hundred  dollars  I     ,,  *^- 
shall  save  very  little,  if  anything  at  all,  for  it  will  take 
all  of  that  to  secure  the  others. 

"  If  those  who  are  the  most  interested  in  the  result 
consider  it  an  object  to  comply  with  these  terms,  and 
will  place  you  in  a  position  so  that  yow  will  be  finan- 
cially safe  in  promising  them  to  me,  I  am  satisfied  to 
arrange  with  you  alone ;  but  if  they  consider  the  terms 
too  steep,  the  matter  can  drop  just  where  it  is  ;  for  I 
would  not  be  willing  to  assume  the  responsibility,  suffer 
the  loss  to  my  business,  and  tax  my  brain  for  the  next  six 
weeks  for  anything  less.  Should  I  be  unable  to  con- 
tinue the  fight  through  illness  or  other  causes,  the 
money  advanced  would  be  returned  and  no  further 
demands  made.  I  have  suffered  loss  myself  several 
times  rather  than  ask  a  friend  to  carry  out  what  he  had 
agreed  to  when  his  endorser  went  back  on  him. 

**  Unless  a  man  has  been  through  a  contest  he  knows 

nothing  about  it ;  and  if  any  man  expects  to  secure  a 

seat  in  parliament  without  an  effort  at  the  present  state 

of  affairs,  he  will  be  mistaken.    Now  Mac,  if  you  can 

satisfy  yourself  that  the  parties  interested  are  willing 

to  come  to  time,  I  will  meet  you  at  your  own  place  the 

first  of  next  week  and  definitely  arrange  matters.    If 

they  think  they  are  paying  too  dear  for  the  whistle,  there 

is  no  harm  done,  and  I  will  be  at  liberty  to  make  other 

arrangements;  but  whatever  is  the  result,  I  depend 

upon  you  as  a  man  of  lionor.    I  shall  mail  this  letter  in 

Toronto  while  on  my  way  to  Rochester,  and  shall  not 

return  till  Saturday.     If  you  can  write  me  Saturday  to 

Port  Perry^  I  will  see  it  on  Monday.    If  things  are 

favorable,  you  can  let  me  know  what  day  I  can  see  you 

at  your  place. 

"  Yours,  &c., 

"  P.  A.  HUED.'' 
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1S80  Mr.  McClelland  says  that  he  never  replied  to  this 

Whbler   letter  or  took  any  notice  of  it  whatever,  and  never 

GiBii-s      communicated  its  contents  to  Wheler  or  any  body  else, 

and  Wheler  swears  that  he  never  heard  of  the  letter 

until  after  the  election  had  taken  place,  and  protesting 
it  was  spoken  of,  and  that  he  never  entered  into  any 
such  agreement  with  Hard,     Hurd  says  he  had  a  copy 
of  the  letter,  but  did  not  show  it  to  Wheler^  but  that  he 
dealt  with  Wlieler  o\\  the  a^^^umptioii  that  ir/it/t/*  knew 
all    about   it,   as  one    Paxton  had  so   informed  him. 
Wlieler  s  contention  is  that  it  having  been  communi- 
cated to  him  that  Hurd  was  going  to  Aote  on  account 
of  the  National  Policy,  of  which  he  did  not  approve, 
against    his    (Wheler' s)    opponent,    and    it    was    pro- 
posed to  him  that  Httrd  should  hold  and  address  meet- 
ings in  favor  of  W7ie/er's candidature, he  (Wheler)  paying 
Hurd's  expenses,  that,  believing  he  would  be  success- 
ful, he    was    afraid    of    doing   anything  that    might 
jeopardize  the  election ;    that  being   assured    that  he 
could   legally    pay    Hurd^s    expenses   without   inter- 
fering   in    any   way    with    the    election,    and   Hurd 
assuring  him  that  it  was  quite  legal  and  proper  for  him 
to  pay  his    (Uurd^s)    legal    expenses,   ho  agreed  he 
would  pay  whatever  was  legal  and  proper  toward  Hurd's 
legal  expenses,   they  being  understood  to  be  his  travel- 
ling expenses  ;  and  that  there  was  not  a  word  said  about 
paying  him  for  speaking ;  and  that  this  was  the  only 
agreement  or  arrangement  he  ever  had  with  Hurd.    He 
swears  that  from  the  beginning  to  the  end  he  made 
every  effort  to  secure  a  pure  election  as  far  as  he  was 
able  to  do  it ;  that  he  was  not  aware  whether  it  was 
legal  to  pay  Hurd  for  his  expenses  as  a  speaker ;  that 
he  gave  McClelland  no  instructions,  because  he  was 
not  at  all  clear  on  that  point,  and  he  says  "  I  told  him 
I  would  do  nothing,  nor  make  any  arrangements  that 
would  affect  the  election  in  any  way ; "  that  there  was 
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no  talk  between  him  and  Hurd  about  a  third  party  to      ^^^ 
make  an  agreement  between  them ;  "  there  was  nothing   Whblbb 
said  about  his  expenses  but  his  legitimate  expenses  and     q^j^ 
the  printing." 

He  said : 

**  I  know  Mr.  Hurd ;  he  is  a  pretty  prominent  man  in 
his  profession  in  his  part  of  the  Hiding. 

"  Q.  A  man  who  has  in  former  years  taken  a  pretty 
active  part  in  elections  ?  A.  He  has  addressed 
meetings.  I  was  nominated  against  Mr.  Paxton\  I 
did  not  run  against  him.  Mr.  McClelland  spoke  to 
me  about  Mr.  Hurd,  the  first  intimation  I  had  of 
Hurd's  supporting  me;  he  and  others  from  Port 
Perry  stated  that  they  believed  Mr.  Hurd  was 
going  to  support  me  in  this  election.  Mr.  McClel- 
land stated  that  he  had  seen  Mr.  Hurd,  and  that 
Mr.  Hurd  was  going  to  oppose  Mr.  Gibbs — that  he 
would  not  under  any  circumstances  support  Mr.  Gibbs ; 
that  he  was  opposed  to  the  National  Policy ;  and  that 
he  might  be  got  to  support  me.  I  think  McClelland 
said  he  met  him  at  some  public  gathering ;  that  was 
told  me  at  Uxbridge  about  the  latter  end  of  July  or  the 
beginning  of  August.  I  had  heard  before  that  from 
several  parties  in  Port  Perry  that  Mr.  Hard's  support 
could  probably  be  obtained ;  I  think  Mr.  Mark  Currie 
was  one. 

"  Q.  Who  else  ?  A.  Mr.  William  Jones,  and  I  think 
Mr.  Edward  Munday,  I  do  not  recollect  positively 
whether  there  were  any  more.  These  parties  told  me 
he  intended  to  support  the  Beform  candidate,  no 
matter  who  was  before  the  Convention.      #        *        # 

"  Q.  Did  he  (McClelland)  come  to  see  you  about 
election  matters  at  Uxbridge  ?     A.  No  ;  I  think  not. 

"  Q.  What  did  he  come  about  ?  A.  He  informed  me 
that  he  was  gathering  samples  of  barley  for  Mr. 
MalthetaSj    of    Toronto,      I    had  not  any  samples  of 
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1880      barley.     I   do  not   know    that  he   came  to  see  me. 

WheTer    I   i^et  him    in   thn   hotel,    talking   about  the   South 

p  ^'        Ontario  election    and    the   North    Ontario  election — 

about  elections  generally;   and  he  wished  to  see  me 

particularly  about  meeting  Mr.  Glen  in  Wliitby  within 
the  next  week  or  two,  with  the  object  of  getting  the 
Hon.  Messrs.  Mackenzie  and  Carlwright  to  address 
meetings,  one  in  North  Ontario  and  one  in  South  Ontario. 
He  stated  that  he  had  met  Mr.  J7tir J  sometime  previous 
to  that,  and  he  thought  it  likely  Mr.  Hurd  would  sui)- 
port  me,  from  what  he  said.  He  stated  that  he  was 
opposed  to  Mr.  Gibbs  anyway,  and  was  opposed  to  the 
National  Policy. 

'*  Q.  In  consequence  of  that,  did  you  ask  Mr.  McClel- 
land to  do  anything?  A.  Nothing.  He  stated  that 
he  had  spoken  to  Mr.  Hurd,  and  he  said  he 
could  do  Mr.  Wheler  some  good,  and  that  Mr, 
Hurd  stated  that  he  had  not  decided  what  course  he 
would  take,  but  that  if  he  addressed  meetings  he 
would  have  to  be  paid  his  expenses.  I  replied  that 
I  was  not  prepared  to  give  any  answer ;  that  I  was  not 
aware  whether  the  law  would  allow  me  to  pay  any 
expenses;  that  I  was  looking  for  information  on 
that  point ;  and  that  until  I  got  that  information 
I  would  not  give  any  answer  whatever.  1  under- 
stood that  Mr.  Hurd  would  require  his  expenses 
paid ;  I  did  not  understand  he  had  sent  a  state- 
ment to  me  to  that  effect.  I  did  not  ask  Mr.  McClelland 
to  do  anything  whatever.  I  cannot  say  whether  Mr. 
McClelland  left  Uxbridge  for  the  purpose  of  going  to 
i'of  /  Perry ;  I  do  not  know  where  he  was  going ;  he 
said  he  was  going  on  gathering  more  samples ;  he  did 
not  tell  me  where  he  was  going;  he  remained  in  Uxbridge 
all  night.  I  did  not  ask  him  to  go  and  see  Mr.  Hurd,  nor 
make  him  any  such  request,  because  I  was  not  exactly 
favorable  to  receiving  Mr.  Hurd.    I  know  Mr.  Robson. 
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I  have  never  conversed  with  him  on  this  subject  that  I      1^80 
know  of.    I  remember  meeting  him  in  Port  Perry  some   v^hbleb 
time  since  the  election.  Gibbs. 

"  Q.  Did  you  tell  Mr.  Robson,  at  an  interview,  that      

Mr.  McClelland  came  to  your  place  and  promised  you 
to  go  over  to  Port  Perry  and  make  an  arrangement 
with  Mr,  Hurd  ?    A.  I  did  not. 

"  Q.  And  that  McClelland  said  to  you  Hurd  would 
want  money,  or  that  some  arrangement  would  have  to 
be  made  with  Hard  about  money.  Is  it  true  that  you 
told  Mr.  Robson  that  ?    A.  It  is  not  true. 

**  Q.  Nothing  of  that  kind  ?  A.  Nothing  of  that 
kind.  I  cannot  say  when  I  next  said  anything  about 
this  matter^  I  do  not  recollect  hearing  anything  more 
particularly  about  it.  I  never  heard  from  Mr.  McClel- 
land again  about  it.  I  never  saw  him  again  on  that 
subject  till  the  day  of  Mr.  Glen's  trial  in  Whitby.  I 
never  got  a  letter  from  Mr.  McClelland  on  the  subject 
or  wrote  him  one. 

"  Q.  Did  Mr.  McClelland  send  you  any  communica- 
tion on  the  subject  that  he  got  from  Mr.  Hnrdl 
A.  Never.  I  did  not  hear  of  McClelland  having  got 
any  letter  from  Mr.  Hurd  till  about  the  time  of  this 
protest.  I  heard  then  for  the  first  time  about  this 
letter.     I  never  heard  from  Mr.  Paxton  about  Mr.  Hurd, 

*  Q.  After  you  saw  Mr.  McClelland,  did  you  ever  hear 
of  any  further  negotiations  with  Mr.  Hurd  by  any 
other  person  ?  A.  No  ;  none  except  the  conversation  I 
had  with  Mr.  Hurd  myself  I  had  an  interview  with 
Mr.  Hurd ;  I  cannot  tell  exactly  when  it  was  ;  to  the 
best  of  my  recollection  it  was  on  the  10th  of  August. 
I  saw  him  in  his  own  office  at  Port  Perry  I  called 
on  him  to  solicit  his  vote  ;  I  did  solicit  it. 

"  Q.  Did  you  want  him  to  work  for  you  ?  A.  "Well, 
he  said  he  was  not  decided  what  he  was  going  to  do. 

"  Q.  Did  you  want  him  to  work  for  you  ?    A.  I  do 
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1880      not    know  that   I   did.      I    asked   his    support,    and 
Whbler    then  he  stated  that  he  had  not  exactly  decided  what 

/I  ^'        course  he  would  take :  would  not  do  so  for  a  week. 

He  was  going  the  States  ;  I  think  he  said  he  would  be 

away  a  week  or  two,  and  after  he  came  back  he  would 
decide  what  he  would  do.  He  asked  me  my  views. 
He  said  it  depended  much  on  my  views  of  the  National 
Policy — if  I  was  in  accord  with  him.  He  wanted  me 
to  give  him  my  opinion  on  certain  points.  I  did  so, 
and  he  said,  "  Well,  we  are  nearly  in  accord ; "  and  he 
said,  "  I  am  determind  not  to  support  Mr.  Gibbs  after 
what  he  has  done.''  I  asked  him  then,  "  Will  you  give 
me  your  support  ?"  He  said  he  would  not  decide  then. 
He  said  he  had  some  business  matter  to  arrange  before 
he  would  give  any  body  to  understand  what  he  would 
do  ;  he  had  some  business  to  arrange  with  Conservative 
parties ;  I  think  he  said  parties  who  would  give  him 
trouble  after  he  announced  himself.  He  stated  that  he 
was  going  over  to  the  States  for  some  information 
respecting  protection,  and  if  he  decided  to  take  any 
action  in  the  matter,  he  would  require  his  personal 
expenses  to  be  defrayed  by  me  if  he  addressed  meetings. 
He  asked  me  what  I  would  require  him  to  do.  I  said, 
if  he  took  hold  of  the  matter  it  would  be  to  address  meet- 
ings only.  I  told  him  I  would  want  him  to  address 
meetings  if  my  Reform  friends  decided  to  engage  him 
to  do  it  or  to  accept  him.  Nothing  more  was  said  about 
terms — nothing  about  amount.  He  asked  me  whether  I 
would  want  him  to  hold  meetings  generally  throughout 
the  Biding  or  in  any  locality.  He  said,  "  If  I  do  take 
hold  of  the  matter,  I  propose  to  hold  a  meeting  at  Port 
Perry  in  the  first  place,  or  at  Uxbridge  Village  ; "  and 
he  said,  "  I  wish  to  take  control  of  the  meeting."  He 
would  not  allow  anybody  to  address  the  meeting  but 
himself ;  and  that  he  would  take  up  about  two  or  three 
hours,  and  not  refer  to  Mr.  Gibbs  or  anybody  else.     He 
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said  lie  would  not  allow  Mr.  Gibbs  or  myself  to  address      ^^^^ 
the  meeting ;  and  then  he  wanted  his  speech  to  be   Wheler 
revised  and  printed  in  fly  form,  and  five  or  six  thousand     q^^^^ 

distributed  through  the  Riding,  and  he  wanted  to  know      

if  I  would  go  to  that  expense.  I  said  if  he  went  on  and 
addressed  the  meeting,  and  my  friends  considered  his 
speech  was  worth  it,  we  would  consider  whether  it 
would  be  worth  while  going  to  that  expense.  There 
was  nothing  more  said  about  expenses  at  that  time.  He 
stated  it  was  quite  correct  and  proper,  and  legal,  for  me  to 
pay  his  legal  expenses.  I  stated  if  it  was,  and  if  our 
people  decided  to  accept  him  as  speaker  for  us,  I  would 
pay  whatever  was  legal  and  proper  towards  his  legal 
expenses  ;  that  was  not  to  cover  his  trip  to  the  States ;  it 
was  understood  to  be  his  travelling  expenses.  There  was 
not  a  word  said  about  paying  him  for  speaking.  Then 
we  parted  without  any  definite  understanding.  That 
interview  lasted  about  twenty  minutes  ;  it  took  place 
in  his  office  about  six  or  seven  o'clock  in  the  evening ; 
Saturday,  I  believe.  Mr.  Foreman  came  in,  I  suppose 
about  five  or  ten  minutes  before  we  closed.  I  do  not  know 
whether  he  heard  any  part  of  our  conversation  ;  he  was 
present  at  the  latter  part  of  our  conversation.  Foreman 
is  a  supporter  of  mine.  I  do  not  think  McCleUand's 
name  was  mentioned  ;  it  might  have  been  mentioned. 

**  Q.  Do  you  rember  asking  him  whether  he  had  seen 
McClellandl  A.  No.  I  think  perhaps  he  asked  me 
whether  I  had  seen  McClelland,  He  did  not  tell  me  he 
had  written  to  McClelland,  I  did  not  tell  him  I  had 
come  to  close  up  the  matter  with  him. 

"  Q.  Had  you  any  other  interview  about  this  matter  ? 
A.  No. 

"  Q.  Never  had  any  interview  at  which  it  was 
arranged  that  his  expenses  should  be  paid?  A. 
No,  never.  The  first  thing  I  heard  of  him  after  that 
was    that  he   wrote  me  that    he    had    advertised  a 
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1880  meeting  at  Port  Perry ;  that  my  friends  had  advised  him 
Whklee  to  do  so.  I  received  the  letter  produced  in  Uxbridge 
Gin'ns.  (dated  20th  August,  18*78.)  At  our  interview  I  told 
him  I  was  prepared  to  pay  his  ligitimate  expenses  for 
addressing  meetings,  if  the  party  accepted  him.  I  do  not 
recollect  when  I  next  saw  him.  The  first  intimation  I 
got  that  the  meeting  was  called  was  that  it  was  adver- 
tised in  the  Port  Perry  Standard,  I  do  not  recollect 
when  I  next  saw  him.  I  do  not  think  1  met  him 
again  until  the  meeting  at  Scott,  in  the  Town  Hall. 
That  was  my  meeting  and  Mr.  Gibbs  together.  All 
our  meetings  were  held  jointly.  Mr.  Hurd  did  not 
address  that  in  my  behalf  I  had  not  any  conversation 
about  this  matter  with  him  again.  My  understanding 
was  that  my  party  had  accepted  him,  and  that  I  was  will- 
ing to  pay  his  personal  expenses.  I  thought  his  personal 
expenses  would  cover  his  conveyance,  the  printing 
and  his  own  personal  expenses.  He  did  not  say  any- 
thing about  his  time  at  the  interview.  He  stated  that 
he  would  have  to  leave  his  office  and  his  son  there,  and 
he  could  not  afford  to  do  it  unless  his  expenses  were  paid. 
He  said  he  had  a  few  Conservative  clients  he  would 
have  to  settle  with  before  he  could  come  out  in  my 
favor,  and  that  he  wanted  a  little  time  for  it.  He  was 
very  much  annoyed,  I  was  informed,  because  he  did 
not  get  his  first  speech  in  the  Globe  newspaper,  and  was 
near  breaking  oS  on  account  of  it.  He  called  meetings 
in  the  south  portion  of  the  riding.  As  near  as  I  can 
understand,  he  held  about  five  or  six  meetings,  all  with- 
in a  radius  of  a  few  miles.  He  came  to  my  house  on 
the  Sunday  following  the  Scott  meeting.  I  think  it  was 
on  the  next  morning  after  the  Scott  meeting.  We  did 
not  talk  election  matters  over  then.  He  wanted  to 
know  if  I  wanted  him  to  go  with  me  to  attend  any  of 
the  meetings  that  were  regularly  advertised,  and  1  said 
no.     Mr.  Hurd  spoke  at  Cannington  on  the  following 
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Tuesday  evening  ;    that   was  nomination  day  ;    that      ^^^ 


meeting  was  a  joint  one  of  Mr.  Gibbs'  and  mine.     lam   Whelbb 
satisfied  I  was  not  elected  through  Mr.  IlurcVs  agency,     qi^^^ 

I  am  satisfied  he  was  an  injury  to  me  ;  I  was  satisfied  of      

that  before  three  days  were  over.  Mr.  Hurd  spoke  to 
me  the  next  morning  after  the  Cannington  meeting,  and 
said,  "  I  did  not  expect  to  come  to  this  meeting  this  even- 
ing, and  I  have  not  enough  money  ;  I  wish  you  would  let 
me  have  enough  money  to  pay  the  expenses  of  my  horses 
at  Sunderland^  I  think  he  said  Sunderland^  and  I  gave 
him  a  dollar  or  two  dollars  ;  that  was  all  the  money  I  ever 
gave  him.  He  has  not  sent  me  a  statement  of  his  per« 
sonal  expenses,  and  I  have  not  settled  up  with  him  yet 
On  the  12th  of  October,  I  think  it  was,  the  day  the  fair 
was  there,  I  called  at  his  office,  and  was  there  while  his 
son  was  looking  around  for  his  father  for  an  hour  or 
an  hour  and  a  half,  to  get  his  bill  of  expenses  to  see  what 
his  expenses  were.  I  left  word  with  the  son  to  write  to 
me  and  send  the  bill  of  expenses.  It  was  the  younger 
son  that  I  saw.  I  said  to  him  that  I  wanted  to  see  his 
father ;  he  said  his  father  was  expecting  to  see  me.  This 
was  at  the  fair,  which  was  on  that  day.  I  afterwards 
went  to  his  father's  office,  and  the  son  went  to  try  to 
find  his  father,  but  did  not  find  him." 

The  Dominion  Elections  Act,  18t4,  sec.  92,  provides 
that  the  following  persons  shall  be  deemed  guilty  of 
bribery,  and  shall  be  punishable  accordingly  : 

"  1.  Every  person  who,  directly  or  indirectly,  by  him- 
self or  by  any  other  person  on  his  behalf,  gives,  lends, 
or  agrees  to  give  or  lend,  or  offers  or  promises  any 
money  or  valuable  consideration,  or  promises  to  pro- 
cure, or  to  endeavor  to  procure  any  money  or  valuable 
consideration,  to  or  for  any  voter,  or  to  or  for  any  person 
on  bohalf  of  any  voter,  or  to  or  for  any  person  in  order 
to  induce  any  voter  to  vote  or  refrain  from  voting,  or 
corruptly  does  any  such  act  as  aforesaid  on  account  of 
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l^"^'^      snch  voter  having  voted  or  refrained  from  voting  at 
Whelkb    anv  elei^tion/' 
GiBB*.         **  ^'  Every  person  who,  directly  or  indirectly,  by  him- 

8elf  or  hy  any  other  i>erson  on  his  behalf,   gives  or 

procnres,  or  agrees  to  give  or  procnre,  or  offers  or 
promises  any  office,  place,  or  employment,  or  promises 
t  o  procnre,  or  to  endeavonr  to  procnre  any  office,  place,  or 
employment,  to  or  for  any  voter,  or  to  or  for  any  other 
person  in  order  to  indnce  snch  voter  to  vote  or  refrain 
from  voting,  or  cormptly  does  snch  act  as  aforesaid  on 
account  of  any  voter  having  voted  or  refrained  from 
voting  at  any  election." 

''  3.  Every  person  who,  directly  or  indirectly,  by  him- 
self or  by  any  other  person  on  his  behalf,  makes  any 
gift,  loan,  offer,  promise,  procurement,  or  agreement,  as 
aforesaid,  to  or  for  any  person  in  order  to  indnce  snch 
person  to  procure  or  endeavor  to  procnre  the  return 
of  any  person  to  serve  in  the  House  of  Commons  or  the 
vote  of  any  ^oter  at  any  election." 

''  And  any  person  so  offending  shall  be  guilty  of  a 
misdemeanor,  and  shall  also  be  liable  to  forfeit  the  sum  of 
$200  to  any  person  who  shall  sue  for  it ;  provided  always 
that  the  actual  personal  expenses  of  any  candidate,  his 
expenses  for  actual  professional  services  performed,  and 
bona  fide  payments  for  the  fair  cost  of  printing  and 
advertising,  shall  be  held  to  be  elpenses  lawfully 
incurred,  and  the  payment  thereof  shall  not  be  in  con- 
travention of  this  act." 
Section  100  provides  that : 

**  Every  executory  contract,  or  promise  or  undertak- 
ing in  any  way  referring  to,  arising  out  of,  or  depend- 
ing upon,  any  election  under  this  Act,  even  for  the 
payment  of  lawful  expenses,  or  the  doing  of  some  law- 
ful act,  shall  be  void  in  law,  but  this  provision  shall  not 
enable  any  person  to  recover  back  any  money  paid  for 
lawful  expenses  connected  with  such  election." 
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By  section  101,  corrupt  i)ractices  by  candidate  or      ^^^*^ 
a^ent  to  void  election.  Whelbr 

By  section  102,  corrupt  practices  by  candidate,  or  with     Qj^pg^ 

his  knowledge,  renders  him  incapable  during  Y  years      

next  (after  found  guilty)  of  being  elected  to  or  sitting 
in  the  House  of  Commons. 

And  section  125  provides  that : 

"  The  words  personal  expenses  as  used  in  this  Act 
with  respect  to  the  expenditure  of  any  candidate  in 
relation  to  the  election  at  which  he  is  a  candidate,  shall 
include  the  reasonable  travelling  expenses  of  such 
candidate  and  the  reasonable  expenses  of  his  living  at 
hotels  or  elsewhere,  for  the  purpose  of  and  in  relation 
to  such  election." 

Mr.  Hodgins,  Q.O.,  for  appellant : 

[In  opening  his  argument,  the  learned  counsel  re- 
viewed the  evidence  relating  to  the  charge  of  bribery 
by  appellant,  alleging  that  appellant  made  a  corrupt 
arrangement  to  secure  the  vote  and  influence  of  Prosper 
A,  Hurd,  and  contended  that  the  account  given  by  the 
arrangement  made  with  Hurd  was  the  only  one  that 
the  court  could  accept,  as  Hurd's  testimony  was  contra- 
dictory, unreliable,  and  uncorroborated.] 

As  to  the  question  of  law,  the  rule  adopted  is  that 
where  there  is  no  money  paid,  the  court  will  not  draw 
any  inference  unfavorable  to  the  candidate.  In  the 
cases  relied  on  by  the  judge  of  the  court  bfilow,  the 
promise  to  pay  was  executed  and  large  sums  of  money 
expended,  whilst  the  following  cases  show  that  courts 
of  justice  will  refuse  to  assume  that  there  has  been  an 
improper  expenditure,  or  an  intent  of  corruption,  unless 
there  is  abundant  evidence  of  the  fact.  The  Kingston 
case  (1);  the  Quebec  East  case  (2) ;  the  Middlesex  case 
(8) ;  the  Jacques  Cartier  case  (4).    Now,  it  was  generally 

(1)  11  C.  L.  J.  11.  (3)  12  C.  L.  J.  10. 

(2)  1  Q.  L.  B.  285.  (4)  2  Can.  Sup.  C.  R.  317. 
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18.^0      known  throughout  the  riding  that  TFZee/er  was  lacking 

WiiKLEu    in  talent  as  a  public  speaker,  and  he  might  without  a 

Gi»Hs      violation  of  the  spirit  of  the  law  employ  one  who  was 

well  known   as  a   political  speaker  to  represent  his 

views. 

But  the  learned  judge  at  the  trial  held  that  the  em- 
ployment of  a  voter  who  was  a  lawyer  and  a  profes- 
sional public  speaker,  to  make  public  speeches  in  favor 
of  the  political  questions  at  issue  in  the  election,  was 
the  "bribery  of  inlluence."  This  judgment  overrules 
the  judgments  rendered  from  the  earliest  days  to  the 
present  in  English  courts,  as  well  as  in  Ontario  and 
Quebec  courts,  on  this  point.  In  Quebec  it  has  been  held 
oraleurs  may  be  legally  employed.  Now^  there  is  no 
diflerence  between  the  employment  of  a  public  canvasser 
and  an  orator  as  styled  in  the  Province  of  Quebec.  In 
England  a  landlord  may  canvass  his  tenants. 

What  is  meant  in  England  as  the  "  bribery  of  in- 
fluence ''  has  never  been  extended  to  mean  the  public 
speeches  of  local  politicians  or  lawyers,  nor  of  prominent 
public  men  before  the  electors  in  favor  of  a  particular 
candidate  or  of  a  particular  policy  of  a  political  party. 
In  the  case  cited  by  the  learned  judge  (1),  Mr.  Justice 
Willes  said :  **  But  the  candidate  may  pay  his  own  ex- 
penses, and  the  candidate  may,  paying  his  own  expenses, 
employ  voters  in  a  variety  of  ways ;  for  instance,  he 
may  employ  voters  to  take  round  advertising  boards ; 
to  act  as  messengers  as  to  the  state  of  the  poll ;  or  to 
keep  the  polling  booths  clean.  He  may  also  adopt  .  .  . 
committees  ...  of  selected  i>erson8  who  go  about  and 
canvass  certain  portions  of  the  district,  and  for  their 
services  these  persons  are  sometimes  paid  and  sometimes 
not  paid.  Now,  if  the  third  clause  was  to  be  taken  in 
its  literal  terms,  the  payment  to  canvassers  under  such 
circumstances,  being  as  it  is  a  payment  to  induce  them 

(I)  Coventiy  case,  20  L.  T.  N.  S.,  405  j  1  OJkL  &  H.  101. 
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to  procure  votes  by  means  of  their  canvass,  would  come      '880 
within  the  terms  of  this  clause,  and  would  avoid  the    Wuklbr 
election."    But  the  learned  judge  in  that  case  held  that     qiJJ* 
the  employment  and  payment  of  such  canvassers  was 
legal. 

There  is  more  "influence"  exerted  in  the  private 
argument  of  the  local  canvasser,  than  in  the  public 
argument  of  the  local  professional  spiiakor,  and  if  the 
payment  for  such  private  arguments  is  not  illegal, 
neither  can  it  be  held  illegal  to  pay  for  the  public  argu- 
ment of  a  professional  speaker. 

Will  we  bring  down  the  law  to  say  only  a  laborer 
can  canvass  a  laborer ;  will  we  have  to  classify  can- 
vassers ? 

But  we  have  also  the  Ontario  Elections  Act  which 
contains  a  similar  proviso  to  that  contained  in  the  Dom- 
inion Elections  Act,  and  under  that  clause  the  late  Chief 
Justice  of  the  Supreme  Court,  Sir  William  Buell 
Richards^  while  Chief  Justice  of  Ontario,  held  that 
"  expenses  for  actual  professional  services  performed," 
meant  fees  paid  to  lawyers.  And  lawyers,  as  profes- 
sional public  advocates,  may  be  retained  and  paid  for 
their  arguments  in  courts  of  justice,  arbitrations,  meet- 
ings of  creditors,  meetings  of  public  companies,  such  as 
banks,  railway  companies,  &c.,  committees  of  parlia- 
ment on  private  bills,  and  meetings  for  political,  muni- 
cipal or  trade  discussions. 

The  Elections  Act,  sec.  73,  in  efiect  allows  a  candidate 
to  employ  voters  for  the  purposes  of  the  election,  and 
provides  that ''  where  any  person  retained  or  employed 
for  reward,  by  or  on  behalf  of  such  candidate,  for  all  or 
any  of  the  purposes  of  such  election,  as  agent,  clerk, 
messenger,  or  in  any  other  employment,"  votes  at  the 
election,  a  vote  shall  be  struck  off  from  the  poll  of  the 
candidate  retaining  or  employing  such  voter. 

The  proviso  in  the  Canadian  Act  is  wider  than  the 
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USO      provi.'iO  ill  tlio  Eiiglit>h  A  t.     The  English  Act  excludes 
Whbler    Iroin  the  bribery  clauses  **  money  paid  or  agreed  to  be 
G ims      1^'^^^  ^^^^'  ^^  ^*^  account  of  any  h'gal  expenses  {i.e.,  expenses 
—      allowed  by  law)  bonafule  incuiredat,  or  concerning  the 
election.     The  Canadian  A«t  sanctions  '*the  actual  per- 
sonal expensk^s  of  any  candidate,  his  expenses  for  actual 
jnofessional  services  perfornieJ,  and  bjna  fide  payments 
lor  the  fair  cost  of  printiiiir  and  advertising,"  and  declares 
that  su(  h  shall  1).'  \iAd  ia  be  expenses  lawfully  incurred, 
and  the  payment  thcrtM)f  shall  not  be  a  contravention 
of  this  Act. 

The  use  of  the  terms  "person  retained  for  reward," 
and  "  i)rofos.sional  stn*viccs  performed,"  indicate  the 
sanction  which  tlie  law  intended  to  give  to  the  retainer 
by  a  candidate  of  professional  advocates  "  for  the  pur- 
poses of  the  election." 

In  the  Cambridge  case  (1),  it  was  held  that  the  pay- 
ment of  messengers  and  canvassers  was  not  illegal. 
See  also  Tarn  worth  case  (2),  and  the  Chambly  case  (3). 

Mr.  Hector  Cameron^  Q.  C,  and  Mr.  Dalton  McCarthy y 
Q.  C,  for  respondent  : — 

The  statute  only  refers  to  professional  services ;  and 
the  Chief  Justice  in  the  East  Toronto  case  said  it 
means  fees  paid  to  lawyers  as  such.  It  certainly  is 
not  a  part  of  a  barrister's  duty  to  take  the  stump. 
It  may  be  within  the  Act  to  get  a  person  to  act 
as  canvasser,  but  there  is  a  manifest  difference 
between  a  canvasser,  as  the  word  is  generally  un- 
derstood,  and  a  hired  orator ;  for  the  former,  besides 
speaking  to  voters,  has  to  distribute  bills  and  do  a 
great  deal  of  other  work  absolutely  necessary  in  such  a 
campaign,  but  of  such  a  nature  as  cannot  be  performed 
by  the  candidate  himself.    Now,  in  this  case,  we  have 

(1)  Wolf  k  Dow  41.  (2)  1  CM.  &  H.  79. 

(3)  19  L.  C.  Jur.  332. 


VOL.  IV.]  SUPBBMB  COUBT  OF  CANADA.  449 

a  voter  Mred  to  use  his  political  influence,  and  that  for      ^^^ 
a  pecuniary  consideration.    See  The  Branlford  case  (1);    Wubuk 
The  Coveniry  case  (2) ;  and  The  Preston  case  (8).    As  to     ^^^^ 
practice  prevailing  in  Quebec  as  to  the  hiring  of  young      — ~ 
lawyers,  this  court  will  have  to  decide  whether  it  is 
valid.    There  can  be  no  doubt  that  if  Mr.   Hurd  had 
been  known  to  have  been  hired,  that  would  have  de- 
stroyed his  influence.    As  Mr.  Justice  Armour  puts  it : 
The  bribery  of  influence  is  defined  in  our  Act  in  the 
same  way  and  by  the  very  same  words  as  the  bribery 
of  voters,  and  it  follows  that  the  application  to  the  one 
is  equally  applicable  to  the  other. 

Now,  what  would  have  been  necessary  on  an  indict- 
ment to  convict  the  appellant  ?  That  there  was  an 
agreement  between  Hurd  and  the  appellant  to  work  for 
some  consideration,  and  if  this  agreement  comes  with- 
in the  literal  terms  of  the  Act,  then  there  has  been  an 
ofience.  The  terms  used  in  our  Act  are  designedly  in- 
tended not  to  cover  what  the  English  Act  does,  so  that 
in  order  to  give  effect  to  the  plain  meaning  of  the  words 
in  the  8rd  sub-sec.  of  sec.  92,  if  the  expenditure  is  not 
for  profesiional  services,  the  case  against  the  appellant 
is  made  out.  Now,  the  definition  of  the  word  profes' 
sional  had  received  a  judicial  construction  when  The 
Dominion  Elections  Acty  1874,  came  into  force,  and  it 
cannot  now  be  successfully  contended  that  the  hiring  of 
orators  and  of  canvassers  comes  within  the  words :  **  ex- 
penses for  actual  professional  services." 

The  learned  counsel  then  referred  to  and  commented 
upon  the  evidence,  and  contended  that  the  respondent, 
having  proved  not  merely  a  primd  facie  case,  but  a 
strong  and  clear  case,  having  proved  statements  and 
correspondence  by  a  prominent  agent  of  the  appellant, 
it  lay  <m  the  appellant  to  call  him  as  a  witness  to  rebut 

(1)  1  O'M.  k  H.  32.  (2)  1  O'M.  k  H.  100. 

(3)  Wolf,  k  Bids.  56. 
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1880      the  charges,  and,  failing  to  do  so,  the  evidence  given 

Whblks   sii^d  the  statements  themselves  most  be  accepted  as 

^  ^'        tme,  or  at  least  to  the  extent  that  wonld  not  have  de- 

nied,  but  would  have  substantiated  them.     It  was  for 

the  appellant  to  call  his  friends  and  agents,  not,  under 

the  circumstances,  the  resjwndent. 

Mr.  HodginSj  Q.  C,  in  reply. 

Ritchie,  0.  J ,  after  stating  the  case,  proceeded  as  fol- 
lows : 

In  deciding  this  case  the  learned  judge  did  not 
determine  which  was  the  true  agreement  with  Hurd, 
viz. :  that  deposed  to  by  the  respondent,  or  that  deposed 
to  by  Hard,  because,  in  his  opinion,  "  they  were  both 
equally  illegal  ;  and  assuming  that  the  true  arrange- 
ment was  that  deposed  to  by  the  respondent,  the 
respondent  was  thereby  guilty  of  bribery  within  sub- 
sec.  3  of  sec.  92,  of  the  Dominion  Elections  Act  of  1874." 
In  the  view  I  take  of  this  case  I  am  constrained  to 
ascertain,  as  best  I  can,  which  was  the  true  arrangement, 
for  while  under  the  arrangement  as  put  forward  by  Hurd 
the  question  would  arise  as  to  whether  the  respondent 
had  been  guilty  of  bribery  under  the  sub-sec.  referred 
to,  I  am  of  the  opinion  that  under  the  arrangement 
as  detailed  by  the  respondent  he  was  not  guilty  ; 
and  I  am  compelled  to  say,  at  the  outset,  that  I  cannot 
accept  the  witness  Eurd^s  account  of  the  transaction  as 
correct ;  it  rests  almost,  if  not  entirely,  on  his  unsup- 
ported testimony,  or  rather,  I  should  say,  on  his  unsup- 
ported testimony,  directly  contradicted  by  the  appellant 
and  by  his  own  statements  at  different  times,  and  the 
iCccount  he  gives  of  himself,  and  his  utter  disregard  for 
truthfulness  in  connection  with  the  matters  in  contro- 
versy, would,  if  he  were  not  contradicted,  render  it  un- 
safe to  treat  him  as  a  credible  witness. 

It  is  hardly  possible  to  believe  that  any  professional 
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man  could  have  so  littlo  respect  for  himself  and  his      1880 
duty  as  to  have  held  the  conversations,  I  can  almost   Wheleb 
say  the  negotiations,  which  he  details  as  having  taken     ^^'^ 
place  between  himself  and  Mr.  McClelland  and  Mr.      — 7— 
PaxloHy  with    reference    to    selling  himself  and    his  ' 

influence  to  whomsoever  would  buy  him,  which  may  be 
summed  up  in  the  words  he  said  Paxton,  -whom  he 
describes  as  his  personal  friend,  used  to  him :  "  Hurd^  I 
will  just  say  this  to  you  as  a  friend,  altho'  I  would  like 
to  have  you  support  the  party,  I  would  not  work  for 
Wheler  or  anybody  else  unless  he  paid  me ;  your  cir- 
cumstances won't  warrant  you.  But  if  you  get  a  good 
remuneration  for  it,  work  for  Wheler,  and  if  you  do  not 
and  you  get  it  from  Oibbs,  work  for  Gibbs'' 

If  Hurd's  testimony  could  be  relied  on,  I  think  there, 
could  be  no  doubt  that  Mr.  Wheler  agreed  to  purchase 
for  a  very  large  sum  the  support  and  influence  of  a 
most  unscrupulous  man.  But  I  am  constrained  to  say 
(and  I  say  it  with  deep  regret)  that  I  am  unable  to 
place  the  least  reliance  on  the  testimony  of  Mr.  Hurd, 
contradicted  as  he  is  so  unequivocally  by  both 
McClelland  and  Wheler j  and  discredited  as  he  is  by 
himself.  That  Mr.  Wheler' s  statement  is  true,  that  all 
he  undertook  to  do  was  to  pay  Mr.  Hurd  his  legal 
expenses  is,  I  think,  confirmed  in  the  strongest  manner 
by  Hurd's  own  testimony  as  to  his  conversation  with 
Mr.  Nott  and  Mr.  Currie,  though  he  endeavors  to  escape 
from  the  effect  of  that  conversation  in  a  way  most 
damaging  to  his  reputation  and  to  his  credibility.  He 
says: 

I  had  communicated  to  a  few  other  persons  besides  Mr.  Wright 
that  I  had  a  claim  against  Mr.  Wheler.  My  youngest  son  knew  all 
about  it,  and  my  other  son  knew  what  I  told  about  it.  I  told  my 
wife  about  it.  Before  the  thing  came  out  at  all,  I  told  Mr.  No  it',  I  spoke 
in  some  rather  sharp  terms  against  Mr.  Wheler,  and  he  asked  me 
why,  and  I  told  him  Mr.  Wheler  had  never  paid  me  my  expenses  yet. 
I  told  Mr.  George  CStrrie.    My  recollection  is  that  I  told  Mr.  Nott  at 
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intend  to  come  to  time  tinless  he  thinks  you  are  legally      ^*^ 
bound ;  '*  strongly  confirmatory  of  Wheler's  contention  WHBuut 
that  he  made  no  such  arrangement  as  Hurd  at  the  trial     q^^ 

sets  up.  BitTTo-J 

In  the  statement  of  facts,  as  he  calls  them,  handed      .... 

Mr.  Cameron,  dated  19th  Oct.,  1878,  he  heads  it  thus : 

The  following  are  facts  which  lam  willing  to  put  in  the  form  of  an 
affidavit : 

I  next  met  Mr.  Wheler;  he  came  to  my  office^  said  he  had  called 
to  see  me  about  election  matters,  and  asked  me  if  I  had  seen  MeCld' 
land,  I  said  I  had,  but  that  I  had  not  heard  from  him  since  I  had 
written  him  my  definite  proposals.  He  said  he  liad  seen  McClelland 
and  had  instructed  him  to  arrange  with  me,  and  that  Mao.  had  with 
him ;  said  that  he  had  come  to  close  up  the  matter  with  me,  and  said 
he  accepted  my  proposals,  and  wanted  me  to  name  some  person  in 
whom  we  both  had  confidence  to  act  between  us ;  I  said  I  should  pre- 
fer McClelland  to  anyone  else  as  1  had  fUll  confidence  in  McClelland^ 
and  as  he  was  not  in  the  riding  he  would  not  be  suspected.  He  asked 
me  how  far  he  could  arrange  with  me  himself;  I  told  hun  he  could 
pay  my  legal  expenses  liberally,  but  if  he  went  beyond  that  himself, 
it  might  create  diffictdty  if  he  was  put  tmder  oath.  He  said  he  had 
authorized  Mae.  to  act  in  the  matter,  and  that  they  fully  understood 
each  other.  My  son  Ralph  was  at  the  office  door  purposely  to  hear 
what  passed,  as  I  had  some  fears  as  to  Wheler' a  acting  in  good  faith. 
He  then  requested  me  to  write  JToc.  at  once  and  make  an  appoint- 
ment with  him.  I  did  so  at  his  request  and  got  a  reply  by  telegraph, 
which  I  mark  No.  2,  naming  Whitby  on  next  Saturday  morning,  but 
Wheler  and  I  fully  discussed  the  purport  of  the  letter.  He  did  not 
then  say  he  had  seen  my  letter  to  MaCf  but  I  was  satisfied  that  he 
then  knew  its  contents,  and  Mr.  Pax  ton  had  previously  told  me  that 
Wheler  knew  what  the  proposal  was  and  read  the  contents  of  my 
letter  to  MaCj  and  said  he  would  accept  it.  I  parted  then  with  Wheler 
with  the  imderstanding  that  McClelland  was  to  consummate  the  ar- 
rangement and  act  as  our  confidant  both  as  to  my  proposition  and 
the  acceptance  of  it.  I  met  McClelland  up  at  Whitby  at  the  time  ap- 
jKiinted,  and  he  then  accepted  my  proposition  as  made  in  my  letter 
of  the  4th  of  August,  on  behalf  of  Mr.  Wheler, 

And  again  in  the  same  document  he  says : 

I  have  seen  Pax  ion  since,  and  he  told  me  that  he  had  seen  McClel- 
land on  that  subject ;  that  McClelland  told  him  the  an*angement  was 
just  what  I  said  it  was,  and  that  Wheler  authorised  him  to  make  tlie 
terms  with  me,  and  that  his  attempt  to  get  out  of  the  matter  was  an 
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]  8S0  otitrag^>a3  breach  of  faith,  and  that  he  would  see  Wktler  at  once,  and 

^^j^^'^^  if  WhdfT  did  not  pay  over  the  balance  of  the  money,  he  would  pro- 

^^  teat  the  election  himaelf.    I  can  prove  all  I  have  state^l  here  by  Pax- 

GiBBS.  U/n,  MeCltlland^  and  my  son  Ralph,  as  to  the  bargain. 

Bitchie,CJ.  Here  again  putting  forward  that  he  {McClelland)  and 
not  Wheler  made  the  terms  with  him,  and  yet  both  Mc 
Clelland  and  Wheler  contradict  this  statement,  and  the 
son  Ralph  denies  having  overheard  the  bargain  and  his 
ability  to  prove  it,  and  Hurd  himself  contradicts  the 
fact  of  the  arrangement  having  been  made  with  Mc 
Clelland,  and  contradicts  the  fact  that  his  son  was  placed 
to  overhear  the  conversation,  or  that  he  could  prove 
the  bargain  as  stated  by  Hurd ;  and  Paxlon^  thongh 
present  and  summoned  by  petitioner,  is  not  placed  in  the 
box  to  confirm  Hurd  or  discredit  McClelland.  The 
burthen  of  establishing  the  affirmative  was  clearly  on 
the  petitioner.  Paxlon,  to  whom  Hurd  so  often  refers, 
and  who,  he  said,  told  him  Wheler  knew  the  contents 
of  Hurds  letter  to  McClelland,  having  been  summoned 
by  the  x>etitioner  but  not  called,  I  think  when  Hurds 
evidence  was  strongly  impeached,  should  have  been 
called  to  corroborate  Hurd  if  he  could  do  so,  and  I 
cannot  escape  the  conviction  that  if  his  evidence  could 
have  corroborated  Hurd  he  would  have  been  put  on 
the  stand ;  and  after  having  thus  written  to  McClelland 
and  having  forwarded  a  solemn  document  to  Mr. 
Cameron,  which  he  is  willing  to  put  in  the  form  of  an 
affidavit,  we  find  him  on  his  examination  before  Judge 
Armour  deposing  thus : 

On  the  same  day  I  wrote  to  Mr.  Wheler  I  wrote  to  McClelland 
about  it. 

Q.  Why  was  it  you  did  not  write  to  Mr.  Wheler  in  the  same  way 
you  wrote  to  Mr.  McClelland  f  A.  Simply  because  I  never  had  any- 
thing to  say  to  Mr.  Wheler  about  the  matter. 

Q.  I  see  in  this  letter  of  the  10th  of  October  you  say  you  inten- 
tionally had  your  son  hear  the  arrangement  that  was  made  between 
you  7  A.  Well,  I  do  not  think  that  is  corrects  My  son  was  not  present 
•»tbe  whole  conversation,  anyway;  and  the  word  <' intentioaali"  if  I 
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put  it  in  there,  I  do  not  think  I  intended.    There  was  no  intention       1880 


on  my  part  of  my  son*s  being  there.    My  son  was  in  the  oflSce,  as  he    'm''^^ 
is  always  in  the  office.    I  do  not  think  he  heard  but  very  little  of         f^, 
what  passed  between  us.    He  knows  the  fact  that  Mr.  Wheler  was      Gibbs. 
there,  and  he  heard  some  part  of  the  conversation.    I  6X>oke  to  my  p..  , .   p  j 
son  about  it  afterwards,  and  he  said,  "  I  was  not  there  purposely,  and       _ 
I  did  not  go  there  to  see  what  the  case  was." 

Ralph  Hnrdy  who  seems  as  regardless  of  the  truth  as 
his  father,  speaking  of  the  interview  between  his  father 
and  Wheler,  says  : 

I  would  not  swear  positively  that  the  interview  lasted  more  than 
an  hour,  but  I  think  it  did.  I  will  swear  positively  it  was  over  half 
an  hour.  I  will  swear  now  positively  that  they  were  in  there  over  an 
hour.  The  interview  was  in  the  afternoon.  While  I  was  in  the  out- 
side room  I  did  not  hear  anything  that  passed.  I  did  not  go  into  the 
room  intentionally  to  hear  what  they  were  saying.  It  had  not  been 
arranged  between  me  and  my  father  that  I  should  go  in.  I  have  not 
seen  or  heard  read  the  statement  my  father  made  in  this  matter.  I 
told  my  father  one  night  that  I  was  listening  to  what  was  said  when 
Wheler  was  there ;  that  was  a  lie. 

On  the  trial  he  (Hurd)  swears,  notwithstanding  what 
he  had  before  said  and  written,  the  arrangement  as  to 
the  $1,000  was  made  with  Wheler  thus : 

Q.  Whose  promise  was  it  you  say  exactly  was  made  to  you  here  ? 
A.  Mr.  Wheler  was  the  person  I  made  the  arrangement  with. 

Q.  Then  the  arrangement  you  made  with  Mr.  Wheler  is,  in  fact, 
the  only  arrangement  you  made?  A.  I  made  no  arrangement  with 
any  other  person  any  further  than  McClelland  was  connected  with 
it.  No  person  but  McClelland  and  Wheler  made  me  any  promise 
of  anything.  Pax  ton  never  made  me  any  promise ;  he  had  not  any 
thing  to  promise . 

And  again  he  says : 

I  do  not  consider  I  ever  had  an  arrangement  with  McCleland,  any 
more  than  I  looked  upon  it  that  the  money  was  to  come  through  Mc- 
ClellancPs  hands  into  mine.  Tlie  arrangement  was  made  between  me 
and  Wheler,  It  was  simply  this :  Mr.  Wheler  said  that  he  understood 
that  I  would  support  him  on  cert^iin  conditions,  and  that  he  was  there 
for  the  purpose  of  closing  it  up.  He  referred  to  this  letter  I  had  writ- 
ten to  McClelland.  I  stated  to  him  the  conversation  that  had  taken 
place  between  me  and  McClelland^  in  the  first  place;  and  then  refer- 
red him  to  the  terms  of  this  letter;  and  he  told  me  he  knew  all  about 
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1890  it ;  and  Mr.  Paxton  had  previoasly  told  me  that  he  said  he  knew  all 

J^^"^^  about  it.    Then  he  said  that  he  was  there  to  close  up  the  matter  ; 

9^  and  he  asked  if  there  was  any  third  person  there  that  the  money 

GiBBS.  could  be  paid  to  me  by,  and  [  said  no )  as  McClelland  had  been  en- 

_ . .  TT"^  •  g&ged  in  the  matter  in  the  first  place,  and  as  I  had  confidence  in  him, 
Ritchie^C  J.  ^^  ^.^^  ^^^  .^  ^^^  ^^^^^^ 

And  he  says : 

I  had  a  copy  of  the  letter  at  the  time^but  did  not  show  it  to  Mr. 
Whder. 

If  McClellancts  evidence  is  correct  that  he  never 
showed  to,  or  told,  any  person  abont  the  letter,  and  Hurd 
says  ha  never  showed  the  letter  to  WheUr^  or  told  him 
its  contents,  there  appears  to  be  no  way  that  Mr.  Wheler 
conld  have  had  any  knowledge  of  its  contents,  and  if 
Paxton  did  tell  Burd,  as  he  swears,  the  inference  to  my 
mind  is  irresistible,  that  not  having  been  called,  he  was 
not  prepared  to  confirm  Hurd  or  testify  to  the  iact. 
But  Mr.  NoU  swears  that  Hurd  told  him  it  was  McCfel* 
land  who  promised  him. 

His  evidence  is  this : 

I  live  in  Port  Perry.    I  know  Mr.  ffurd, 

Q.  Have  you  had  any  oonveriatioBs  with  him  about  this  matter 
that  has  been  in  controversy,  about  the  part  he  took  in  the  eleotion, 
an<l  the  circumstances  in  which  he  took  part  in  it  ?  A.  I  have.  I 
understood  him  to  say  he  was  to  be  paid  a  thousand  doUars  for  his 
services.  I  think  it  was  about  the  25th  of  November  when  he  told 
me  this. 

Q.  You  had  business  at  his  office,  I  believe  ?  A«  He  has  been  my 
lawyer.    He  told  me  from  whom  he  was  promised  it. 

Q.  Who  did  he  say  ?    A.  McClelland. 

Q.  Did  he  tell  you  that  Mr.  Wheler  had  ever  assented  to  that,  or 
promised  to  pay  it  ?    A.  Never. 

Q.  What  did  he  say  about  the  question  of  the  validity  of  the  seat  ? 
A.  I  think  it  was  something  like  this,  that  if  he  got  paid  for  his 
services,  he  could  either  be  the  means  of  WMer  keeping  his  seat  or 
losing  it. 

Q.  Did  he  ever  tell  you  anything  definitely  about  his  being  paid 
the  thousand  dollars  ?  A.  I  never  understood  him  to  state 
anything  definitely ;  he  said  he  had  been  at  a  great  deal  of 
expense;   and   he   had   got  some  money   from   some  iKends  Of 
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his ;  and  that  he    had  used   his  own    moneys    and  he   thought       1880 
it  ought  to  be  paid  back.     I  think  he  said  that  on  two  occasions. 


I  did  not  understand  that  Mr.  Wheler  was  to  pay  him  anything         ^^ 
at  alL    Mr.  Hurd  stuck  for  his  thousand  dollars  ;  and  finally  I      Gibbs. 
understood  him  to  state  that  if  he  could  not  get  his  thousand  dollars  p.^TTV  * 
he  would  be  satisfied  with  less ;  that  if  the  matter  could  be  settled  [ 

before  protest  was  entered,  less  money  would  be  accepted  than  a 
thousand  dollars. 

Cro8a-Examinaiion*^l  did  not  understand  that  anything  had  taken 
place  between  him  and  Wheler.  Be  said  he  had  an  interview  with 
Mr.  Wheler  and  talked  over  election  matters  with  him.  I  did  not 
understand  him  to  say  that  any  figures  had  passed  between  him  and 
Wheler. 

Re-examination — I  did  not  understand  from  Hurd  that  Mr.  Wheler 
had  ever  agreed  or  assented  in  any  way  to  any  proposition  that  ha 
should  be  paid. 

Then  Oeorge  Currie  fiwears : 

I  live  at  Port  Perry.  I  know  Mr.  Hurd  very  welL  On  one  occa- 
sion he  mentioned  to]  me  that  he  had  been  disappointed  in  getting 
money  fW>m  Mr.  Wheler ;  he  said  that  he  had  been  promised  some 
money;  expected  to  get  $50  or  960  from  Mr.  Wheler ^  and  had  not 
been  able  to  get  a  dollar  from  him ;  Wheler  had  not  even  recognized 
him,  or  recognized  his  letters  or  telegrams  at  all.  He  mentioned|  I 
think,  some  950  or  900  that  he  had  expended.  He  did  not  say  to  me 
who  had  promised  him  that  he  should  be  paid  anything ;  he  did  not 
say  what  the  promise  was  that  had  been  made  to  him  any  more 
definitely  than  that  he  had  been  promised  his  expenses  during  the 
election,  and  that  he  had  disbursed  to  the  extent  of  some  950  or  960. 
In  speaking  of  expenses,  he  spoke  of  them  as  his  travelling  expenses 
and  telegraphing ;  he  might  have  mentioned  horse  hire,  but  I  do  not 
remember  that.  The  conversation  arose  accidentally,  and  he  just 
mentioned  this  as  a  reason  why  he  had  not  repaid  me  a  small  sum 
of  money  he  had  borrowed  of  me.  He  spoke  of  the  extreme  difficulty 
he  had  in  getting  any  recognition  from  Mr.  Wheler,  and  the  disap- 
pointment and  ve2cation  he  had  about  it.  I  asked  him  if  he  had 
made  any  demand  of  Wheler  for  If,  and  he  told  me  that  he  had 
repeatedly  written  and  telegraphed,  and  got  no  response. 

Q.  Did  he  ask  you  to  do  anything  in  the  matter?  A.  I  think  I 
suggested  myself.  I  do  not  think  he  asked  that.  I  think  I 
expressed  my  surprise  that  Wheler  should  be  so  negligent  about 
it ;  that  if  Wheler  had  promised  to  pay  his  expenses,  I  thought 
Wheler  was  not  the  man  to  do  what  was  wrong  about  it ;  and  I  said, 
"  If  you  like  I  will  write  to  Wheler  myself  about  it."    I  did  not  do 
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*,'ji/\j/t%^  k/yl  9/KL^\.:.j^  in  an  open  n;»«.:a«  brtween  the  parties. 

Youny  Jkc^  P.  A.  HURD. 

Ifi$  puU  forward  here  no  agreement  the  fulfilment  of 
which  he  clainu  on  the  basis  of  a  legal  or  an  honorable 
r^/ri  tract,  but  n;lies  on  some  general  understanding  or 
pra/;t  ice  a«  to  what  always  takes  place  after  an  election 
and  which  requires  the  attention  of  the  Tictorious  can- 
didate«  I  read  this,  put  in  plain  English,  as  amount- 
ing to  this  : — I  have  been  very  instrumental,  if  not 
indispensable,  in  securing  your  election,  and  I  expect 
you  will  do  as  other  victorious  candidates  have  done, 
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show  your  liberality  and  recognize  my  services.     If  you      1883 
are  neglectful  or  indifferent  in  this  respect  it  will,  as  it   Wheuse 
often  does,  lead  to  great  dissatisfaction,  and  ometimes  to     q^^^ 
an  open  rupture.  .  — 7- 

nave  no  doubt  many  a  victorious  candidate  has      [ 

after  an  election  been  approached  and  pressed  by  un- 
scrupulous persons  who  have  made  themselves  busy  in 
the  election,  and  I  have  no  doubt  many  such  persons, 
when  repelled  and  treated  as  they  ought  to  be,  have 
become  dissatisfied,  and  the  result  an  open  rupture. 
He  also  addresses  Mr.  McClelland  and  Wheler's 
friends,  and  evidently  seeks  to  impress  on  them  that 
Wheler  is  in  his  power  and  he  can  upset  the  election, 
and  puts  forward  a  corrupt  contract  with  Wlieler,  and 
that  if  Wheler  should  swear  differently  from  him,  and  a 
question  of  credibility  should  arise  between  them, 
which  he  appears  to  have  anticipated,  he  puts  forward 
that  he  had,  by  placing  his  son  in  a  certain  position,  se- 
cured a  witness  who  would  prove  the  contract.  Wheler 
did  not  respond,  and  finding  that  his  efforts  were  un- 
successful,  we  find  him  still  determined  to  get  money 
out  of  the  election,  and  having  failed  on  one  side,  he 
turns  to  the  other,  with  obviously  the  same  object,  and 
seeks  to  make  the  defeated  party  believe  that  he 
possesses  the  necessary  information  to  upset  the  elec- 
tion and  disqualify  Wlieler,  and  with  this  view  he 
prepares  the  materials  for  an  affidavit,  in  which  he 
again  puts  forward  the  same  untruth  as  to  hiis  son, 
which  he  alleges  he  is  prepared  to  put  in  an  affidavit, 
and  adds  that  McClelland  and  Paxlon  as  well  as  his  son 
could  prove  the  corruption.  I  cannot  on  any  other 
hypothesis  reconcile  his  untruthfulness  and  conduct 
generally.  But  be  this  as  it  may,  of  a  contract  such  as 
he  alleges,  there  is,  in  my  opinion,  no  reliable  or  trust- 
worthy evidence. 
In  addition  to  all  which  contradictions,  we  find  Mr. 


V/t 


=7?iZJt£  -X-rSI  G?  -IISAI-^    TjI.  IT. 


:*<     £r«'/  w2 


"Wf  «;je*    tA-c^z^y  fr^ft  :.i  r*«  2ii:!ii*7  rri?!i  ii*»  dia*^ 


V  mt 


i-tT>  2i^  l-^'ViC 


JK  vr*..*-/!-/ 


•   «      ->■«  W 


a::.- 


i-.  »a  i  I 


^i 


"^  thit  I  :nt^n4-»d  so  r?t  h  frosa  &?  oci-r  parrr.  if  I 
not  ?«?t  :*.  frrwa  kfia "  '  Wi^d^!-^,  »rd  ia  azxnrer  to 

rion:  **  H^re  roa  fsasied  lo  aar  p»?»t»  tlti2  Mr  Gibhs 
ulrufiA  th^  it  would  a4C  be  lafe.  or  tbat  ke  eoald 
not  l>>  9drisfA  that  it  woold  be  safe  to  pay  3nDia  |10M> 
till  the  trial  waa  orer  ?  **  we  hare  this  answer :  ''A.  If 
I  stated  that,  I  hare  no  leGoIIectioa  of  it  I  will  sot 
undertake  to  state  that  I  did  not  state  iL  I  vmj  kare 
sUt^  a  thing  of  the  kind;**  and  then  adds  *  It  waa  wait 
true  if  I  stated  it,  because  I  hare  no  anthoritj  fer  saying 
anything  of  the  kind.^  And  in  i^ply  to  this  question  : 
''  Q.  Then  the  long  and  short  of  the  matter  is  that  yoo 
may  hare  told  a  good  many  lies  abont  this  matter  ? 
JL  That  is  rery  troe,  that  I  may  hare  told  a  good  many 
tUnies  about  it** 
He  then  states  what  took  place  : 

Q,  Wb^m  jon  put  thU  matter  in  ICr.  WrighfM  hmds,  and  Mr. 
Wright  gare  the$M^  papen  to  Mr.  Caw^eri>n^  did  he  teD  jtm  that  he 
had  told  an/  petiinn  about  it  ?  A.  No.  I  do  aol  think  that  he  said 
at  that  time  whether  he  had  told  anj  person  or  not ;  hat  he  ^id 
tfiat  Mr«  Cameram  wanted  to  see  me  in  Lindt^. 

(4,  Did  Mr.  WHght  tell  jou  at  that  time  that  he  had  told  any  pei^ 
Mon  otlier  than  Mr.  Cameron  anything  abont  thb  letter  T  A.  I  think 
lie  told  me  he  had  not.  I  won*t  swear  positiTelj  that  he  did.  He 
»aid  to  me,  ^  Mr.  Hurd,  if  jou  will  allow  me  to  mention  this  to  any* 
bo<Jy,  I  am  satisfied  that  I  can  get  your  money.*'  He  meotbned  a 
man's  name  to  me. 

Q.  Then  he  knew  how  much  It  was  you  were  claiming?  A.  Yes  ; 
we  talked  it  over  after  he  came  back  that  erenmg.  I  aothor- 
tzad  him  to  tell  this  pefwrn^  the  p«son  was  Tk»vin»  P^tan.  He 
did  not  give  me  any  assurance  that  I  could  get  my  money  in  any 
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way.    ]£r»  Wrighi  was  a  Conservative  \  he  was  a  personal  fnend  of       1880 
nune.  'ni*^''^ 

Q.  Did  he  give  you  any  assurance  that  you  would  get  your  money         ^^ 
from  the  other  side  in  any  way,  or  any  payment  at  all  ?    A.    No.  Q1BB84 

Q.  Did  he  ever  say  to  you  that  any  person  would  give  anything  for  t>«xli7"p  t 
that  information  ?    A  No.  I  do  not  think  he  ever  did ;  I  am  pretty  '  ' 

sure  he  never  did. 

Q.  Did  you  ever  say  he  did  ?  A.  Yes  J  I  said  I  would  get  my 
money.  I  told  a  good  many  of  the  Grit-s  that  I  would  get  my  money  -, 
tluil  X  iutenJcd  to  got  i&  from  the  other  party  if  I  did  not  get  it 
from  him.  I  intended  to  get  it  from  Gibbs  ;  and  I  let  them 
suppose  I  would  too.  I  Iiad  had  no  communication  with  Mr. 
Oibbs.  I  was  not  aware  that  any  person  had  had  any  communica- 
tion with  Mr.  Oibbs  about  it,  or  heard  that  any  person  had  had  any 
communication  with  him  at  the  time  I  handed  these  papers  to  Mr. 
Wright  Since  then  I  liave  heaixl  that  Mr.  Gibbs  had  placed  a 
thousand  dollars  somewhere  for  my  benefit,  to  be  given  to  me. 

Q.  In  any  event?  A.  Tes;  in  the  event  of  TFA^Z^r  being  unseated. 
But  I  did  not  believe  a  word  of  it.  I  was  told  by  the  Bev.  Mr. 
Young  in  Port  Ptrry  that  the  thousand  dollars  was  in  cash.  I  was 
not  told  it  by  any  other  person.  I  did  not  have  any  talk  with  any 
person  about  getting  a  thousand  dollara  from  Mr.  Gibba. 

Q.  Nor  any  sum  of  money  at  all  ?  A.  No  ;  nor  any  arrangement 
with  Mr.  Gibbs  or  anybody  else.     •     •      • 

Q.  Have  you  not  stated  that  a  note  for  a  thousand  dollars  has  been 
put  up  as  security  for  you  ?  A.  I  have  stated  that  I  have  heard  so ; 
I  got  that  information.  It  was  either  a  note  or  a  thousand  dollars 
put  up  by  Mr.  Gibbs;  but  I  did  not  believe  there  was  one  single 
word  of  truth  in  it. 

Q.  Did  you  discuss  the  question  about  getting  this  thousand  dol- 
lars with  any  other  person  than  the  person  from  whom  you  heard 
that  ?  A.  I  do  not  know  that  I  have  j  I  have  told  them  that  I  heard 
tliis  thousand  dollars  was  put  up. 

Q.  Have  you  stated  to  any  person  that  Mr.  Gibbs  was  advised  that 
it  would  not  be  safe,  or  tliat  he  could  not  be  advised  that  it  would  be 
safe  to  pay  you  a  thousand  dollars  till  the  trial  was  over?  A.  If  I 
stated  that  I  have  no  recollection  of  it.  I  will  not  undertake  to 
state  that  I  did  not  state  it ;  I  may  have  stated  a  thing  of  that  kind. 
It  was  not  true  if  I  stated  it,  because  I  have  no  authority  for  saying 
anything  of  the  kind. 

Q.  Have  you  received  any  assurance  from  any  person  that  diey 
heki  any  security  for  you  of  any  kind  ?     A.  I  have  not. 

Q.  Or  that  a  promise  has  been  made  to  them?  A.  No ;  I  may 
have  stated  that  it  was  so.    I  felt  thai  I  had  been  badly  sold,  and 
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18S0       I  know  tliat  a  good  many  of  my  enemies  were  chuckling  over  it, 
^^^"^^       that  they  lia<l  socuroa  my  influence  in  this  election,  and  that  I  had 

WlIRLER 

P  worked  for  the  purpose  of  getting  a    thousand  dollai's,  and  tliey 

Giniis.      were  getting  my  work  for  nothing  and  were  laughing  at  mej   and 

I  wanted  to  make  them  believe  I  was  not  so  badly  sold  as  they 

^      *  thouglit  I  was.     I  do  not  recollect  naming  any  person  to  whom  this 

security  was  given. 

Q.  Will  you  swear  that  you  have  not  stated  that  Mr.  M,  C.  Came- 
roil  held  a  note  as  security  for  you  ?  A.  I  do  not  think  I  ever  said 
any  sucli  thin^'. 

Q.  Will  you  Bwcar  that  you  did  not  state  that  Mr.  Cameron  had 
promised  tliat  he  would  hold  a  note  for  you  ?  A.  I  do  not  think  I 
ever  stated  that  j  I  won't  swear  that  I  did  not.  I  will  tell  you  the 
explanaton  of  that, 

Q.  Then  you  do  recollect  that  you  stated  it?  A.  No,  I  do  not, 
if  tliere  was  anything  stated  ahout  it.  There  was  a  pei'son  very 
much  interested  in  this  matter — I  think  it  was  my  own  brother ; 
and  he  came  to  me  to  a^k  if  I  would  be  satisfied  if  I  got  my  money 
in  this  matter,  and  if  I  would  give  up  the  papers  j  and  I  told  liim 
I  had  put  the  papers  in  Mr.  Cameron  s  hands,  and  that  they  could 
do  just  as  they  please<l  about  the  matter  j  I  would  get  my  money 
any  way.  And  I  may  have  said  something  of  that  kind  to  my 
eldest  son.  Tliey  thought  I  had  been  swindled  from  beginning  to 
end  J  and  I  let  it  go  out  as  a  general  report. 

Q.  Did  you  ever  state  to  any  person  that  Mr.  Gihhs  had  been  ad- 
vised that  he  could  not  pay  any  money  on  it,  but  that  a  note  could 
be  deposited  which  would  be  security  for  you  ?  A.  I  do  not  recollect 
saying  anything  of  the  kind. 

Q.  Then  the  long  and  short  of  the  matter  is,  that  you  may  have 
told  a  good  many  lies  about  this  matter  ?  A.  That  is  very  true,  that 
I  may  have  told  a  good  many  stories  about  it.  I  never  had  a 
promise  fromMr.  Gihha  himself  in  my  life. 

I  will  not  pursue  the  very  unpleasant  enquiry  further 
as  to  this  branch  of  the  case. 

I  have  no  doubt  Hurd  intended  from  the  first  to  make 
money  by  the  election,  and  having  worked  hard  at  the 
election,  and  the  party  he  supported  having  been  suc- 
cessful, he,  no  doubt,  expected  his  services  would  be 
recognized  and  rewarded,  but  that  there  was  any  bar- 
gain or  contract  to  that  effect  his  evidence  fails  to  con- 
vince me  ;  and  when  he  found  he  could  not  extract 
money  from  Wheler^  which  he  evidently  hoped  to  force 
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from  him,  by  making  him  and  his  friends  believe  he      1^^^ 
could  upset  the  election  and  implicate  Wheler,  he  de-   Wheusb 
termined  to  get  money  from  the  other  side  by  making     q  ^' 
them  believe  the  same  thing,  and  by  selling  to  them      — 7- 
his  services  to  npset  the  election,  and  he  appears  in      ^J^l 
reference  to  this  to  have  been  no  more  truthful  then 
than  he  was  when  looking  to  the  successful  party  for 
remuneration.     It  is  to  me  painful  to  think  that  any 
professional  man  in  the  Dominion  should  present  him- 
self in  such  a  scandalous  light  before   any  judicial 
tribunal. 

If  there  ever  was  a  self-discredited  witness,  I  am 
sorry  to  be  compelled  to  say  that  Hurd  must  be  looked 
on  as  such. 

Mr.  Justice  Blackburn  in  the  Stafford  case  (1)  says : 

There  is  a  peculiar  class  of  evidence  occuning  upon  these  election 
petitions,  I  mean  that  of  witnesses  who,  in  a  criminal  court,  one  would 
call  self-discrediting  witnesses,  spies,  informers  and  persons  guilty  of 
crime,  according  to  their  own  story,  who  come  to  seek  the  reward  that 
is  to  be  got  by  telling  the  truth  the  other  way.  In  a  criminal  court  a 
verdict  of  guilty  would  never  be  permitted  upon  the  evidence  of 
such  witnesses  without  confirmation, «  tliat  has  long  ago  been  estab- 
lished. In  a  civil  court,  though  they  are  looked  upon  with  distrust, 
there  is  no  absolute  necessity  that  they  should  be  confirmed.  In 
such  enquiries  as  these  we  must  look  upon  it  with  considerable  dis- 
trust, but  still  treat  it  as  information  which  may  be  true.  It  calls 
upon  the  other  side  to  give  evidence  of  how  it  was.  In  that  way 
these  witnesses  are  valuable,  but,  as  a  general  rule,  they  should  not  be 
made  the  staple  of  a  case  or  be  too  much  relied  upon. 

Upon  such  contradicted  discredited  testimony  I  can 
adjudge  no  man  a  quasi  criminal,  subject  him  to  penal- 
ties, and  take  away  his  civil  rights  and  disgrace  him  in 
the  eyes  of  his  fellow  subjects. 

It  then  becomes  necessary  to  determine  whether, 
adopting  Mr.  Wheler's  view,  he  has  been  guilty  of 
bribery.  I  shall  not  discuss  whether  or  not,  under 
the  law  as  it  now  is,  candidates  may,  or  may  not,  legally 

(1)10'M.&H.  233. 


» ,  -  _  , 
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1880      employ  and  pay  for  the  expenses  and  services  of  can- 

WuBLEB   vassers  and  orators  to  place  their  views  and  the  views 

.J  ^'        of  their  party  before  the  electors  individually  or  coUec- 

— —      tively  at  public  meetings,  with  a  view  of  influencing 

^  ^*     '  the  constituency  in  favor  of  a  particular  candidate,  or  of 

inducing  the  public  to  look  favorably  on  any  particular 

policy  either  of  the  great  parties  in  the  country  may  be 

upholding,  because,  if  illegal  to  do  so,  I  think  Mr. 

Wheler  made  no  corrupt  bargain  with  a  view  to  the 

purchase  of  either  Hurd's  influence  or  services. 

Wheler* 8  arrangement  amounted  to  no  more,  as  I  read 
the  evidence,  than  this :  I  am  anxious  to  have  your  vote 
and  support,  (as,  of  course,  he  would  to  have  that  of  a 
majority  of  the  electors,  without  which  he  could  not 
succeed,)  but  I  am  determined  to  gain  the  election  by 
legitimate  means,  and  not  to  resort  to  any  illegal  prac- 
tice which  could  afiect  the  election.  I  do  not  know 
whether  it  will  be  legal  or  ill^al  to  pay  your  travelling 
expenses,  but  if  legal  to  do  so  I  will  do  it.  And  he 
does  not  do  it,  surely  then  he  made  no  corrupt  bargain 
to  pay,  if  he  could  not  legally  pay,  and  he  made  no 
payment.  Where  then  was  the  breach  of  the  law? 
Where  a  corrupt  bargain  ?  In  what  did  the  bribery 
consist  ?  Surely  the  promise  to  do  a  thing,  if  it  can  be 
legally  done,  cannot  amount  to  a  corrupt  or  to  a  criminal 
act  ?  And  if  the  act  is  illegal,  if  it  is  not  done,  and  if 
he  never  made  a  promise  to  do  it,  if  illegal,  it  is  beyond 
my  comprehension  to  understand  how  a  party  who 
never  promised  to  do  an  illegal  or  corrupt  act,  and  never 
did  the  act  alleged  to  be  illegal  and  corrupt,  can  be 
adjudged  guilty  of  a  breach  of  sub-sec.  8  of  sec  92, 
Dominion  Elections  Act  of  1874.  The  arrangement  con- 
templated was,  I  think,  as  the  weight  of  evidence 
shows,  entered  into  by  Wheler  with  the  bond  fide  object 
of  securing  services  which  might  be  legitimately 
rendered,  and  in  connection  therewith  to  pay  only  what 
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could  be  legally  paid,  and  was  not  with  a  view  of  pur-      ^^^0 
chasing  influence  or  cormpting,  or  unduly  influencing   WtfELER 

the  electors.  Gibbs. 

But  it  has  been  urged,  that  there  was  a  corrupt  pay-    ,  —7-  ^ 

ment  made  by  Wlieler  to  Hurd  of  |1.50.    Hurd  says :  ' 

After  a  meeting  at  which  I  was,  I  asked  Mr.  Wheler  ibr  some 
money,  I  told  him  1  was  out  of  it,  and  he  gave  me  a  dollar  and  a  half. 

Wlieler' s  account  of  the  transaction  is  this  ;  he  says : 

Hurd  said  I  did  not  expect  to  come  to  this  meeting  this  evcnmg, 
and  I  have  not  enough  money  j  I  wish  you  would  let  me  have  enough 
to  pay  tlie  expenses  of  my  hoi^e  at  Sunderland.  I  think  he  said  Sun- 
derlandj  and  I  gave  him  a  dollar  or  two,  that  wa.s  all  the  money  I 
ever  gave  him. 

If  this  money  was  given  for  the  purpose  of  bribing 
Hurd,  though  the  amount  may  seem  small,  if  the  act  of 
bribery  was  clearly  established,  1  should  not,  as  at  pre- 
sent advised,  go  into  the  question  of  the  comparative 
insignificance  of  the  act  of  bribery.  But  I  cannot  think, 
when  a  man  unexpectedly  finds  himself  away  from 
home,  without  money  to  pay  for  the  care  of  his  horse, 
and  applies  to  a  person  with  whom  he  is  acting  in  con- 
cert in  a  common  cause  for  a  small  sum,  such  as  this,  to 
enable  him  to  pay  for  the  expenses  of  his  horse,  this  ought 
to  be  tortured  into  an  unlawful  act  of  bribery.  I  do 
not  think  it  can  be  considered  to  be  done  with  any  cor- 
rupt intent  to  bribe  the  party  to  whom  it  was  advanced, 
or  to  purchase  his  influence,  or  that  it  was  given  or 
received  with  any  intention  on  either  side  of  producing 
any  effect  on  the  election.  I  think  if  this  could  be  held 
an  act  of  bribery  sufficient  to  upset  an  election  and  dis- 
qualify a  candidate,  I  might  say  as  Martin^  6.,  said  in 
the  Salford  case  (1)  "  it  seems  to  me  the  law  would  be 
brought  into  contempt  and  ridicule." 

The  foiUowmg  cases  eimnciate  principles  applicable 
to  this  case: 

(1)  10*K&H.  142. 

30 
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1880  The  Lambeth  case  (1)  referred  to  by  Willes^  J.,  in  the 

W^bTxr    Coventry  case  (2)  : 

GiiiDs.  "^  payment  to  some  person  who  has  gi*cat  influence  in  a  j)laee  in 

_-  oixler  to  i)urchase  that  influence,  •  •  *  must  be  a  paj'ment  or 
J  itv3hie,(,,J.  gift  Qj.  \onxi  of  something;  vaUial)le  to  him  in  consideration  of  his  lending 
his  influence  or  his  a^ssistance  in  tlie  election  ♦  •  ♦  You  must 
.show  an  intention  to  do  that  which  is  against  the  law  before  you 
bring  the  case  within  any  of  those  highly  penal  clauses  of  the  cornipt 
pmctices  prevention  Act,  1854. 

In  the  Westminster  case  (3)  Baron  Martin  says  : 

llie  first  inquiry  that  1  have  uia<le  in  every  case  is,  whether  it  has 
been  i)i'Oved-  to  my  satisfaction  that  the  candidate  really  and  bond 
Jide  intended  that  the  election  should  be  conducted  accoixling  to  law. 

In  the  Lichfield  case  (4)  Willes  J.,  says  : 

To  i)rove  a  coniipt  i>i*omise,  as  goo<l  evi<lence  is  required  of  that 
l)nwnise  illegally  made  as  wouM  be  reijuired  if  the  pmmise  wew  a 
legal  one  to  sustain  an  action  ))y  H,  against  the  resix>n<lent,  \i\)0\\  B. 
voting  for  him,  for  not  procuring  or  tiying  to  procure  him  a  place  m 
the  hospiUd. 

Sir  Wm.  Richards,  C.  J.,  in  the  Kingston  case  (5),  citing 
the  Tamworth  case  and  Willes'  J.'s,  observations  (6),  says  : 

That  Act  is  to  be  constnietl  as  any  other  penal  statute,  and  the 

respondent  must  be  proved  guilty  by  the  same  kind  of  evidence  as 

applies  to  penal  jiroccedings. 

•  •  •  •  •  • 

Petitioner  should  prove  his  allegations  aflirmatively  by  satisfactory 
evidence  (7). 

In  the  Warrington  case  (8)  Baron  Martin  said : 

I  adliere  to  what  Mr.  .Justice  Willes  said  at  Lichfield,  that  a  Judge 
to  upset  an  election  ought  to  be  satisfied  beyond  all  doubt,  that  the 
election  was  altogether  void,  and  that  the  return  of  a  member  is 
a  serious  matter  and  not  to  be  lightly  set  aside. 

In  the  Londonderry  case  (9),  Mr.  Justice  O'Brien 
says: 

(1)  Wolf.  &  Dew  134.  (5)  11  C.  L.  J.  22. 

(2)  20  L.  T,  N.  S.  411  ;  1  O'M.  &    (6)  1  0»M,  &  H,  at  p.  84. 
H.  103.  (7)  11  C.  L.  J.  p.  26. 

(3)  1  O'M.  &  ir.  95.  (8)  1  O'M.  &  H.  44. 

(4)  1  0»M.  &  H.  27.  (9)  1  O'M.  &  H,  278. 
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llic  charge  of  bribery,  whether  by  a  candidate  or  his  agent,  is  one        J  880 


wliich  should  be  ostabUshed  by  clear  and  satisfactory  evidence,  the    ... 
conse(|uence!5  resulting  from  such  a  charge  being  established  being  ^^ 

very  serious.  Gibes. 

After  referring  to  what  Baron  Martin  said  in  the  ^^'tchie.C J. 
Coventry  case  and  Justice  Willes  in  the  Lichfield  case, 
and  the  severe  penalties  for  the  offence,  he  says : 

Mere  susjiicion,  therefore,  will  not  be  sufficient  toestalilish  a  charge 
of  bribery,  juid  a  Judge  in  discharging  the  duty  imj>os(Ml  upon  him  by 
the  statute,  acting  in  the  double  cai)acity  of  Judge  and  Juror,  shouUl 
not  hold  that  chiu'ge  established  upon  evidence  wliich,  in  his  opinion, 
would  not  be  sufficient  to  warrant  a  juiy  in  finding  the  charge  provecl. 

Therefore,  I  think,  in  this  case  the  appeal  should  be 
allowed. 

FOUBNIEB,  J. : — 

Sur  les  deux  questions  soulevees  par  le  present  api>el 
il  no  resto  plus  k  decider  maintenant  que  celle  de 
savoir  si  Tappelant  s'est  personnellement  rendu  cou- 
pable  de  menees  corruptrices ;  Tautre,  au  sujet  de  la 
constitutionalite  de  Tacte  des  elections  contest^es  de 
1874  ayant  6t6  jug6e  dans  la  cause  de  Valin  v.  Langlois. 

Afin  de  determiner,  non-seulement  si  Tappelant  s'est 
rendu  coupable  des  faits  qui  lui  sont  reproches,  mais 
pour  decider  la  question  plus  importante  encore  de 
savoir  si  les  faits  en  question  constituent  une  offense 
prevue  et  definie  par  Tacte  des  elections  de  1874,  il  est 
n6cessaire  de  faire  une  courte  exposition  de  ces  £Etits. 
II  y  en  a  deux  versions  tout-a-fait  contradictoires — I'une 
donn6e  par  Tappelant  et  I'autre  par  P.  A,  Hurd,  qui 
aurait  6t6  I'objet  de  Tacte  de  corruption  impute  au 
premier.  L'hon.  juge  Armour  n'a  point  d6cid6  laquelle 
des  deux  il  croyait  la  veritable,  parce  que  cela  n'6tait 
pas  n6cessaire  a  son  point  de  vue.  Frenant  pour  admis 
les  faits  tel  que  racont^s  par  I'appelant  lui*m6me,  11  en 
a  conclu  qu'ils  Staient  suffisants  pour  prouver  que  ce 
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1880      dernier  s'etait  rendu  coapable  de  I'offenBe  que  Then. 
Whbi.be   juge  designe  par  les  termes  de  bribery  of  influence, 
GiBBs.         L'appelant  Wlieler,  apres  avoir  et6  mis  en  nomination 
— 7-      comme  candidat  du  parti  liberal  aux  elections  de  1878, 
'  *  pour  le  comt6  de  North  Ontario,  apprit  par  Jos.  McClelland 
que  P.  A.  Hard  de  Port  Perry,  avocat  et  orateur  politic 
que  d'une  certaine  importance,  qui   avait    jusque-la 
donn6  son  appui  au  parti  conservateur,  paraissait  dis- 
pose a  supporter  sa  candidature  ;  qu'il  ctait  daus  tons 
les  cas  decide  a  opposer  celle  de  M  Gibbs,  et  qu'il  etait 
contre  la  "Politique  Nationale "  sur  laquelle  se  faisait 
en  grande  partie  la  lutte  electorale  de  cette  ejwque. 
McClelland  dit  de  plus : 

Ilurd  told  me  he  would  siii)port  liim  (  Wheler)  if  lie  biwl  his  ex- 
penses paid  ;  that  he  would  supj^ort  him,  and  go  [and  speak  for  him 
if  he  was  remunerated  for  doing  so. 

Wlieler  repondit  a  cette  information  en  disant  a 
McClelland  qu'il  pensait  remporter  Telection  et  qu'il  no 
youlait  rien  faire  qui  put  la  compromettre, — mais  qu'il 
ferait  avec  Hurd  ce  qui  etait  juste  et  legal. 

C'est  dans  une  rencontre  fortuite  sur  le  steamboat 
''  Empress  of  India"  que  Hurd  avait  fait  de  lui-mdme 
ces  declarations  a  McClelland  qui,  a  lademande  de  Hurd^ 
les  communiqua  ensuite  a  I'appelant.  Celui-ci  declare 
formellement  n 'avoir  jamais  autoris6  McClelland  k  faire 
aucune  d-marche  ni  aucune  offre  dans  le  but  de  s'assurer 
les  services  de  Hvrd,  II  declare  de  plus  n'avoir  eu 
avec  M.  McClelland  que  ce  seul  entretien  avant  I'filection 
et  n'avoir  eu  non  plus  avec  lui  aucune  communication 
par  lettres  au  sujet  de  I'^lection. 

Wheler,  ainsi  renseign6  sur  les  dispositions  de  Hurd^ 
a  naturellement  chercli6  k  le  rencontrer.  Vers  le  10 
aout,  il  se  rendit  k  son  bureau  et  eut  avec  lui  nn  entre- 
tien dont  il  donne  la  substance  comme  suit : 

I  tuiked  his  aupportj  and  then  he  stated  that  he  had  not  exactly 
decided  what  course  he  would  take  3  would  not  do  so  fbr  a  week. 
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He  was  going  to  the  States ;  I  think  he  said  he  would  be  away  a       1A80 


week  or  two,  and  after  he  came  back  he  would  decide  what  he  would    -rr^"'''^ 
do.     He  asked  me  my  views*    He  said  it  depended  much  on  my  views  ^ 

on  the  National  Policy — ^if  I  was  in  accord  with  him.  He  wanted  me  Gibbs. 
to  give  him  my  opinion  on  certain  points.  I  did  so,  and  he  Baid^ «  .  y 
"  Well,  we  are  nearlj'  in  accord  j"  and  he  said,  "  I  am  determined  not  «_ 
to  support  Mr.  Gibbs  after  what  he  has  done."  I  asked  him  then, 
"  Will  you  give  me  yotir  support  ?"  He  said  he  wotddnot  decide  then. 
He  said  he  had  some  business  matter  to  arrange  before  he  would 
give  anybody  to  imderstand  what  he  would  do }  he  had  some  busi- 
ness to  arrange  with  Conservative  parties ;  I  tliink  he  said  parties 
who  would  give  him  trouble  after  he  annoimced  himself.  He  stated 
that  he  was  going  over  to  the  States  for  some  information  respecting 
Protection,  and  if  he  decided  to  take  any  action  in  the  matter,  he 
would  reqtiire  his  personal  expenses  to  be  defrayed  by  me  if  he  ad- 
dressed meetings.  He  asked  me  what  I  would  require  him  to  do.  I 
said,  if  he  took  hold  of  the  matter  it  would  be  to  address  meetings 
only,  I  told  him  I  would  want  him  to  address  meetings  if  my  Re- 
form friends  decided  to  engage  him  to  do  it  or  to  accept  him.  Noth- 
ing more  was  said  about  terms — nothing  about  amount  He  asked 
me  whether  I  would  want  him  to  hold  meetings  generally  through- 
out the  riding  or  in  any  locality.  He  said,  "  If  I  do  take  hold  of  the 
matter,  I  propose  to  hold  a  meeting  at  Fort  Perry  in  the  first  place, 
or  at  Uxbridge  Village ;"  and  he  said, ''  I  wish  to  take  control  of  the 
meeting."  He  would  not  allow  anybody  to  address  the  meeting  but 
himself  ]  and  that  he  would  take  up  about  two  or  three  hours,  and 
not  refer  to  Mr.  Gibbs  or  anybody  else. 

•  '  •  •  •  •  • 

There  was  nothing  more  stud  about  expenses  at  that  time.  He 
stated  it  was  quite  correct  and  proper,  and  legal,  for  me  to  pay  his 
legal  expenses,  I  stated  if  it  was,  and  if  our  people  decided  to  accept 
him  as  speaker  for  us,  I  would  pay  whatever  was  legal  and  proper  to- 
wards  his  legal  expenses  ',  that  was  not  to  cover  his  trip  to  the 
States ;  it  w<is  understood  to  be  his  travelling  expenses.  There  was 
not  a  word  said  about  paying  him  for  speaking,  llien  we  parted 
without  any  definite  understanding. 

•  *•••* 

I  had  not  any  conversation  about  this  matter  with  him  again.  My 
understanding  was  that  my  party  had  accepted  him,  and  that  I  was 
willing  to  pay  his  personal  expenses.  I  thought  his  personal  ex- 
penses would  cover  liis  conveyance,  the  printing,  and  his  own  per- 
sonal expenses.  He  did  not  say  anything  about  his  time  at  the 
interview. 
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1880  Les  faits  qui  ressorteut  de  ce  temoignage,  sont  que 
Wbblbb   Tappellant  est  all6  soUiciter  le  vote  de  Hurd ;  qu'apres 
GiBBs      ^^  ^change  de  vues  sur  les  principales  qnestioiis  du 
— :-     jour,  ce  dernier  s'est  declare  satisfait  des  opinions  de 
'  '  Wheler,  mais  en  remettant  toutefois  a  plus  tard  sa  de- 
cision sur  le  parti  qu'il  prendrait  dans  T^lection.    II  est 
vrai  qu*il  a  fait  connaitre  alors  que  dans  le  ca«  ou  il 
parlerait  auz  assemblies  publiques,  il  ezigerait  le  paie- 
ment  de  ses  d^penses  i)ersonnelles,— en  faisant  remarquer 
que  Wheler  pouvait  le  faire  l^galement — "  He  stated  it 
was  quite  correct  and  proper  and  legal  for  me  to  pay 
his  legal  expenses."    Hurd  n'est  pas  encore  pr6t  a  se 
prononcer  et  ne  s'engage  k  rien.    De  son  cote  Tappellant 
declare  que  s'il  pent  ligalement  payer  les  d^penses  ligales 
de  Hvrd^  et  si  ses  amis  accepteut  son  concours,  il  fera 
ce  qui  est  legal  et  convenable  au  sujet  des  depenses  le- 
gales.    Par  les  expressions  depenses  Ugales,  il  en  tend  les 
depenses  personnellee  de  Hurd. 

Qu'est-oe  qu'il  y  a  dans  tout  ceci  qui  prouve  une  offre, 
une  promesse,  ou  autre  fait  quelconque  declarfi  menee 
corruptrice  par  la  sec.  92  de  Tacte  des  elections  de  1874  ? 
Rien ;  a  moins  que  la  declaration  faite  par  Wheler  de 
s'engager  conditionnellement  a  ne  payer  que  ce  que  la 
loi  permettait  de  payer,  ne  soit  consideree  comme  une 
offense.  L'offre  de  Wheler  ne  va  pas  au-dela.  11  est 
inutile  d'argumenter  pour  prouver  qu'une  telle  pro- 
messe, m^me  si  elle  eut  6t6  accept6e,  ne  constitue  pas 
une  offense  contre  la  loi  ^lectorale. 

D'apres  la  version  de  Hurd,  Tappelant  au  lieu  de  se 
bomer  a  promettre  de  lui  payer  ses  depcnse  personnelles, 
se  serait  au  contraire  engag6  a  lui  faire  avoir  $400  pen- 
dant  reiection,  et  dix  jours  apres,  une  autre  somme  de 
|600,  dans  le  cas  de  succes.  11  n^  a  d'autre  preuve  de 
ce  fait  que  son  propre  t6moignage  auquel,  pour  les  rai- 
sons  donnees  par  I'hon.  juge  en  chef,  il  m'est  imposible 
d'ajouter  aucune  foi.    D'ailleurs,  I'Hon.  Juge  Armour 
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ayant  trouv6  les  faits  tela  que  rapportes  par  Wheler  suffi-      ^^^ 
sants  pour  constituer  Tofiense  dont  il  Fa  d6clar6  cou-   Whbieb 
pable,  je  crois  qu'il  est  peu  utile  d'entrer  dans  une  longue     q^^2b. 
discussion  sur  ce  t6moignage.    II  me  suffira,  je  pense,      — r- 
d'examiner  la  question  de  savoir  si  les  faits  reconnus      — ' 
par  Wheler  constitue  Toflfense  de  bribery  of  influence. 

II  faut  d'abord  remarquer  que  dans  Tentrevue  rap- 
portfee  plus  haut,  bien  que  Wheler  admette  avoir  soUicite 
le  vote  de  Hurdy  il  n'y  a  absolument  aucune  preuve 
que  cette  demande  a  6t6  accompagn§e  de  promesse  qui 
puisse  en  faire  une  offense  contre  la  loi  6lectorale.  Le 
fait  que  Surd  6tait  voteur  n'est  entr6  pour  aucune 
consideration  dans  Toffre  conditionnelle  de  payer  ses 
d6penses  personnelles.  Ce  paiement  devait  6tre  seule- 
ment  de  ses  d^penses  pour  assister  et  parler  aux  assem- 
blies publiques — et  nullement  pour  son  vote,  ni  pour 
les  depenses  qu'il  aurait  pu  faire  i)our  se  rendre  au  poll 
pour  y  donner  son  vote.  II  n'en  a  6te  nullement  ques- 
tion. II  n'a  6t6  non  plus  aucunement  question  de 
Tinfluence  que  Hurd  pouvait  avoir  sur  qui  que  ce  soit, 
autrement  que  par  la  discussion  publique  comme  orateur 
de  hunting.  II  ne  devait  recevoir  pour  ses  services 
comme  tel  aucun  autre  avantage  que  le  paiement  de 
ses  depenses  personnelles  de  voyage.  II  ne  devait  rien 
recevoir  pour  Tindemniser  de  la  perte  de  son  temps, 
du  trouble  et  des  fatigues  que  lui  imposerait  cette  t&che. 
II  n'avait  d'autre  intferfet  k  Taccepter  que  celui  de  faire 
triompher  ses  vues  particulieres  sur  la  "Politique 
Nationale/*  et  sans  doute  aussi  la  satisfaction  d'un 
ressentiment  qu'il  6prouvait  contre  M.  Gibbs  pour  quel- 
ques  griefs  personnels.  D6gag6e  des  circonstances  men- 
tionn6es  plus  haut,  la  question  se  reduit  k  savoir  si 
Toffre  conditionnellement  faite  de  payer  les  depenses 
personnelles  de  Hurd  pour  assister  et  parler  aux  assem- 
bl6es  publiques  en  faveur  de  la  candidature  de  Wheler^ 
(appelant)  constituait  Toffense  de  bribery  of  influence, 
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^^y         G'est   snr  le  parag.  8  de  la  sec.  92,  de  Tacte  des 

WnuB  elections  de  1874,  que  Thon.  joge  s'est  appuy6  poor 

GiBW.     •'ri v®^  ^  1*  conclusion  que  le  fiut  d'avoir  offert  de  payer 

—7-     les  d6penses  personnelles  de  Hurd,   comme  orateur 

^  '  Electoral  constituait  Toffense  en  question.    U  est  en  ces 

termes : 

Every  pcraon  who  directly  or  indirectly,  by  himself  or  by  any 
other  person  on  his  behalf,  makes  any  gift,  loan,  offer,  promise,  pro- 
curement or  agi'eement  as  aforesaid,  to  or  for  any  person  in  order  to 
induce  such  person  to  procure  or  endeavor  to  pi*ocure  the  return  of 
any  person  to  perve  in  the  House  of  Commons,  or  the  vote  of  any 
voter  at  any  election 

Gette  disposition  est  textuellement  la  m6me  que  celle 
de  I'acte  Imperial  11  et  18  Vtrt.,  cli.  102,  sec.  2,  clause  3. 
Le  juge  Willes,  dont  Tautoritfe  a  6t6  invoqufee  par  Thon. 
juge  Armour,  en  commentant  cette  section,  dans  la  cause 
de  Coventry  (1),  dit  que  toute  chose  donn6e  k  quelqu'un 
pour  acheter  (to  purchase)  son  influence  k  Tfelection  est 
indubitablement  un  aote  de  corruption.  L'hon.  juge 
Armour  tire  de  cette  autorit6  la  conclusion  suivante : 

Kor  does  it  make  any  difference  under  what  name  the  promised 
money  is  to  be  paid,  whether  for  speeches  to  be  made  or  for  influence 
to  be  exerted  in  any  other  way,  and  whether  for  loss  of  time  and  incon- 
venience, or  for  travelling  or  other  expenses,  tlie  law  is  equally 
violated  in  one  case  as  in  the  others. 

Le  principe  6nonce  par  le  juge  Willes  est  sans  doute 
correct,  mais  Tapplication  qui  en  est  &ite  est-elle  jus- 
tifiable d'apres  le  fait  ci*des8us  qui  me  semblent  les 
seuls  6tablis  d'une  maniere  suffisante  par  la  preuve. 

L'influence  de  Hurd  a-t-elle  6te  achetee  ?  comment  ? 
et  pour  quelle  consideration  ?  A-t-il  pour  quelque 
motif  int^resse  chang6  ses  opinions  politiques?  Non. 
On  a  bien  la  preuve  que  dans  les  elections  ant^rieures 
il  soutenait  le  parti  couservateur.  Mais  dans  celle  dont 
11  s'agit,  il  est  evident  qu'il  n'a  chang6  de  parti  politique 
que  i>ar  suite  du  cbangement  des  circonstances  politi- 

(1)  20  L.  T.  N.  S.,  405  5  1  O'M.  &  H.  97, 
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qnes.    II  cessait  d'etre  d'accord  avec  son  parti  sor  un      ^^^ 
point  important,  il  dfeclare  qu'il  ne  votera  pas  pour  le    W^«b 
candidat  de  son  parti.    II  fait  cette  declaration  k  plu-     q^^ 
sieurs  reprises  avant  d'avoir  avec  Wheler  Tentretien      — 7- 
rapportfe  plus  haut.    Le  changement  d'opinion  n'est  le      ...^  * 
r6sultat  d'aucune  influence  6trangere. 

La  question  politique  du  jour  est  nouvelle — elle  se 
pr^sente  pour  la  premiere  fois  devant  les  felecteurs, — et 
en  exer9ant  son  libre  jugement  il  se  trouve  diyis6 
d'opinion  d'ayec  son  parti.  Sa  separation  est  faite  et 
avou6e  avant  sa  rencontre  eiYecMcClelland  et  avec  Wheler, 
plus  tard.  II  est  tout-a-fait  impossible  d'apres  la  preuve 
d'attribuer  cette  modification  de  son  opinion  aux  entre- 
tiens  qu'il  a  ens  avec  ces  derniers,  puisque  ce  change- 
ment est  anterieur  a  cette  epoque.  Ce  n'est  done  par 
aucune  des  considerations  que  Wlieler  et  McClelland  ont 
pu  faire  valoir  que  ce  changement  a  ete  amene. 

II  est  vrai  que  Wheler  consentait  a  certaines  conditions, 
dans  le  cas  ou  Hurd  parlcrait  aux  assembl6e6  publiques, 
a  lui  payer  ses  dfepenses  personnelles.  Mais  cette  pro- 
messe  n'6tant  faite  qu'apres  le  changement  d'opinion 
avou6  par  Hurd,  peut-on  dire  qu'elle  est  une  de  celles 
que  la  loi  avait  en  vue  d'atteindre  par  la  sec.  92? 
Hurd  doit-il  recevoir  un  avantage  personnel,  est-il 
indemnise  pour  Texercice  de  son  talent  oratoire,  pour 
la  perte  de  son  temps,  les  troubles  et  les  fatigues 
inevitables  d'une  pareille  tftche  ?  Non.  II  ne  doit  absolu- 
ment  rien  recevoir  pour  cela.  II  sera  seulement  indem- 
nise  de  ses  depenses  de  voyage.  Peut-on  dire  que  cette 
indemnity  ait  pu  Tengager  a  donner  a  Wheler  un  appui 
qu'il  ne  lui  aurait  pas  dcnne  sans  cela  ?  II  est  evident 
qu'il  n'avait  aucun  interdt  k  le  faire. 

II  est  certain  que  si  le  8e  parag.  de  la  sec.  d2  devait 
etre  interprets  a  la  lettre,  et  si  la  signification  generale 
et  etendue  dont  il  parait  susceptible  ne  devait  etre 
znodifiee  par  d'autre  section  de  Tacte,  le  simple  fait  de 
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^^      payer  les  dei>eiL8es  personnelles  d'nn  orateur  sapportant 

Wheleb   une  candidature,  serait  prohib6  par  cette  section.    Gar 

GiBBA.     ^^  ^^^^  P^  doatenx  que  le  but  d'un  orateur  dans  ce  cas 

^  — :-  ,  est  d'assurer  ou  du  moins  de  s'efforcer  d'assurer  le 

Foumieri  J. 

retour  du  candidat  qu'il  supporte,  im  order  to  induce 
such  person  to  procure  or  endeavour  to  procure  the  return 
of  any  person  to  serve  in  the  House  of  Commons. 

Mais  est-il  rrai  que  toutea  d^penses  quelconques  sont 
prohibees  ?  Le  proviso  qui  termine  cette  m^me  section 
autorise  en  ces  termes  le  paiement  de  certaines  d6- 
penses. 

Provided  always  that  the  actual  personal  expenses  of  any  candidate, 
his  expenses  for  actual  professional  sen- ices  peribrmed,  and  honajidt 
payments  for  the  fair  costs  of  printing  and  advertising  shall  be  held 
to  l)e  exi>ense8  lawfully  incurre<I,  and  the  pa}'nient  thereof  shall  not 
be  a  contravention  to  this  Act. 

Dans  la  cause  de  Coventry^  le  juge  Willes,  commentant 
le  m^me  proviso  de  la  17e  et  18e  Vic.^  ch.  102,  autorisant 
comme  notre  acte  d'election  le  paiement  de  certaines 
d^penses  deflections  reconnues  conune  legales,  dit  k 
proi)os  de  Teffet  de  ce  proviso  sur  la  8e  sec  : 

We  have  here,  therefore,  a  test  supplied  of  the  meaning  of  the 
third  clause  of  the  second  section,  by  means  of  which  we  see  that  it 
was  not  intended  by  this  section  to  do  away  with  every  pa^^ment 
made  by  the  candidate  in  the  course  of  an  election.  And  to  come 
more  nearly  to  the  present  case,  it  afibnls  a  test  of  whether  this 
third  clause  was  intended  to  prevent  every  payment  to  persons 
for  assisting  the  candidate  in  obtaining  the  election. 

Ce  raisonnement  appliqu6  a  Tinterpr^tation  de  la  sec. 
8  et  du  proviso  ci-dessus,  qui  sont  de  mfime  nature 
que  les  dispositions  du  statut  criminel  commentees  par 
I'hon.  juge  Willes,  doivent  nous  conduire  comme  lui  & 
une  conclusion  contraire  a  celle  de  Thon  juge  Armour 
en  cette  cause ;  en  effet,  dans  la  cause  de  Coventry, 
I'hon.  juge  Willes  conclut  ainsi : — 

'Hierefore,  forming  the  best  judgment  I  can,  I  must  pronounce  my 
opinion  as  I  entertain  it,  that  to  bring  fonrard  another  candidate 
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under  such  circumstances,  without  a  view  to  purchase  his  influence,        ^°°^ 
with  the  intention  of  serving  a  mans  party ^  and  because  he  does  not    Whbleb 
mind  spending  his  money  upon  the  legitimate  expenses  of  the  eleo-  v, 

tion  of  himself  and  of  the  other  candidate,  with  the  view  only  to  °^' 

serve  his  party,  and  not  with  the  view  to  purchase  influence  for  him-  Fournier,  J, 
self,  does  not  fall  within  that  third  clause  of  the  17  and  18   Vic,  ch.       — - 
102,  sec.  2.  •  •  • 

Therefore,  I  come  to  the  conclusion  that  the  fair  payments  of  the 
expenses  of  a  member,  if  he  will  stand,  does  not  of  itself  constitute 
an  illegality  under  the  provisions  of  this  Act. 

II  7  a  une  grande  sjmilitude  entre  ce  cas  et  celui  dont 
il  Skagit  en  cette  cause ;  dans  le  premier,  c'est  un  can- 
didat  auquel  on  promettait  de  payer  ses  d^penses  Iggales 
d*61ection  afin  d'avoir  son  influence  et  son  concours 
pour  assurer,  dans  un  interSt  de  parti,  T^lection  de  deux 
membres.  Dans  celui-ci,  c'est  un  orateur  d'election  pos- 
s6dant  une  certaine  influence  comme  tel,  auquel  on  pro- 
met  de  payer  ses  depenses  personnelles  pour  assister 
aux  assemblees  publiques  et  y  discuter  les  questions 
politiques  du  jour.  II  y  a  une  si  grande  analogic  entre 
ces  deux  cas  que  si  le  paiement  a  ete  legal  dans  Tun  il 
est  clair  qu'il  doit  egalement  Tfetre  dans  Tautre. 

A  part  du  proviso  ci-dessus  cit6,  il  y  a  encore  la  sec. 
73  qui  admet  le  paiement  de  certains  services  rendus  a 
propos  d'felections,  en  declarant  seulement  que  ceux  qui 
resolvent  une  remun6ration  pour  leurs  services  n'au- 
ront  pas  le  droit  de  voter ;  et  que  si  leur  vote  a  6t6  en- 
registre  il  en  sera  retranche  un  au  candidat  qui  les  a 
employes.     EUe  est  ainsi  con9ue  : 

73.  Where  a  candidate  on  the  trial  of  an  election  petition  claiming 
the  seat  for  any  person,  is  proved  to  have  been  guilty  by  himsolf  or 
by  any  person  on  his  behalf,  of  bribeiy,  treating,  or  undue  influence 
in  respect  of  any  person  who  voted  at  such  election,  or  where  any 
person  who  voted  at  such  election,  or  where  any  jiorson  i*etained  oi* 
employ e<l  for  reward  by  or  on  behalf  of  such  candidate  for  all  or  any 
of  the  piuposes  of  such  election;  as  agent,  clerk,  messenger,  or  in 
any  other  employment,  is  proved  on  such  trial  to  have  voted  at  such 
election;  there  t^hall  on  the  trial  of  such  election  petition  be  struck 
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1880  Ot!  from  the  n'lmber  of  votes  apjieAring  to  liare  been  ^ven  to  such 

—P^*'^  candidate,  one  vote  for  even-  person  who  vote*l  at  such  electioOi  and 

9,  is  proved  to  have  boen  ^o  bril>ed,  treated,  or  unduly  influenced,  or 

GiBBt.  BO  retaineil  or  emi»loyed  for  reward  an  aforesaid. 

Fournier,.!.  Cette  section  introduite  dans  Taote  des  elections  de 
la  Province  de  Quibec^  a  ete,  dans  la  cause  de  Oingrus 
V.  Sheyn  (1)  Tobjet  de  savants  commentaires  de  la  part  de 
THon.  juge  en  chef  de  la  Cour  Sap§rieure  de  Quebec, 
dont  Texperience  6gale  le  savoir.  On  avait  sonlevS 
dans  cette  cour  la  question  de  savoir  si  Temploi  et  le 
paiement  de  bonne  foi  d'un  cabaleUr  (canvasser)  ne  cons- 
tituait  pas  une  menee  corruptrice.  On  se  fondait  pour 
etablir  cette  proposition  sur  le  parag.  3  de  la  sec.  249, 
qui  est  identiquement  le  m^me  que  celui  de  Tacte  des 
elections  de  la  Puissance.  Dans  une  savante  disserta- 
tion, trop  longue  i)our  etre  cit^e  ici,  mais  a  laquelle  je 
r6fere  comme  parfaitement  applicable  a  la  cause  actuelle, 
Thon.  juge  conclut  ainsi : — 

I  necessarily  come  to  tlie  conclusion  tliai  we  must  reject  the  first 
proposition  submitted  by  the  petitioners,  and  hold^  that  the  employ- 
ment and  payment  bonajide  of  an  elector  as  canvasser  is  not  a  cor- 
rupt practice  so  as  to  avoid  the  election,  although  an  elector  em- 
ployed ouglit  not  to  vote,  and  may  be  prevented  &om  voting  under 
sec.  No.  167  of  our  Act. 

Dans  le  cours  de  ses  observations  au  sujet  da  la  seo. 
250  qui  est  la  m^me  que  le  proviso  de  la  sec.  92,  il 
s'exprime  ainsi : — 

It  can  hardly  be  contended  that  the  object  of  this  enactment  was 
to  render  all  payments  illegal,  excepting  personal  expenseS|  profes- 
sional services  and  necessar}'  printing  )  for,  according  to  that  inter- 
pretation, as  pointed  out  by  the  learned  counsel  for  the  respondent, 
a  candidate  could  not  pay  for  a  committee  room,  or  for  a  secretary, 
or  messenger  for  a  committee,  nor  even  the  disbursements  of  the 
agent  to  be  appointed  under  the  law. 

If,  as  I  think,  the  section  No.  250,  was  not  intended  to  reader  ille- 
gal all  payments  excepting  those  which  it  expressly  legalises,  then,  I 
think,  it  must  have  the  meaning  contended  for  in  the  supplementary 
factum  for  the  respondent. 

(I)  I  Q.  L.  R.  206. 
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Cette  decision  a  maintenu  que  le  paiement  fait  a  uu      18^ 

cabaleiir  employ^  de  bonne  foi  n'est  pas  contraire  a  la  Whelkk 

loL    n  est  Evident  q:ue  ce  n'est  pas  uiie  contravention  q^^^ 

a  la  sec.  73  de  Tacte  des  Elections  de  la  Puissance.    Ce-  

I>endant  Thon.  juge  Armour  dit : —  *  * 

The  hiring  of  orators  and  of  canvassers,  is,  in  my  opinion,  outside 
of  what  is  permitted  by  the  proviso,  and  is  within  the  very  words  of 
sah-Boction  3,  and  is  therefore  bribery. 

Son  attention  ne  me  semble  pas  avoir  ete  attiree  sur  la 
sec.  73.  II  est  clair  que  d'apres  cette  section  il  y  a  un 
grand  nombre  de  services  pour  les  fins  d'une  election 
qui  peuvent  fitre  legitiment  payes.  L'6num6ration  qui 
en  est  faite  dans  le  proviso  de  la  sec.  92,  n'est  pas 
restrictive.  Si,  comme  il  a  6te  juge,  en  vertu  de  cette 
section  an  cabaleur  peui  dtre  pay6  de  ses  services, 
pourvu  qu'il  ne  vote  pas,  pourquoi  un  orateur  qui  fait 
pobliquement  ce  que  fait  priv6ment  le  cabaleur  ne  le 
serait-il  pas  aussi  ? 

Les  services  d'un  avocat  qui  est  en  m^me  temps 
orateur  politique  ne  peuvent-ils  pas  dtre  consideres 
o&mmB  des  services  professionnels  dont  le  paiement  serait 
I6gitime  d'aprte  le  proviso  de  la  sec.  92  ?  Les  fonctions 
de  I'avocat  sont-elles  n^cessairement  limit^s  auz  plai- 
doiries  devant  les  tribunaux  ?  Gertainement  non.  Leurs 
services  sont  friquemment  requis  devant  des  bureaux 
d'affaires,  conseils  municipaux,  etc.  De  plus,  les  termes 
de  la  sec.  7  3  ne  sont-ils  pas  assez  6tendus  pour  eom- 
prendre  le  cas  dont  il  s'agit :  ''Any  person  retained  or 
employed  for  reward  by  or  on  behalf  of  such  candidate 
for  all  or  any  other  purposes  of  such  election,  as  agent, 
clerk,  messenger,  or  in  aup  oihei  employment" 

La  seule  p6ncJit6  que  prononce  cette  section  contra 
ceox  qui  sont  ainsi  employes  est  la  perte  du  vote,  et 
centre  celui  qui  les  emploie,  le  retranchement  de  leur 
vote  dans  le  cas  ou  ils  ont  vot6.  II  n^  en  pas  d'autre. 
Le  fait  dont  il  s'agit  en  cette  cause  n'est  done  pas  une 
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IvSso      offense  contre  la  loi  d'felection ;  declarer  qn'il  en  est 

^VheTbr    tine,  ce  serait  aller  contre  la  lettre  et  Tesprit  de  la  loi, 

..  ^'        et  impcser  a  la  libre  discu8J!»ion  des  affaires  pabliques 

—      une  restriction  qni  n'a  pas  ete  decretee. 

oiimior,, .     J  J  ^^^  ^^^.  ^^^  depuis  la  decision  de  Thon.  juge  en 

chef  Meredith,  Tacte  d'felection  de  Quibec  a  ete  amende 
de  maniere  a  rendre  illegal  Temploi  de  cabaleurs  i>aye8 ; 
mais  Tacte  d'election  de  la  Puissance  n'ayant  pas  6te 
modifie  I'argumentation  de  Thon.  le  juge  en  chef  n'en 
a  pas  moins  d^application  a  la  presente  cause,  la  loi 
federale  etaut  la  m^me  que  celle  sur  laquelle  il  a  rendu 
le  jugement  ci-dessus  cite. 

Cette  question  du  paiement  dea  depenses  des  orateurs 
politiques  en  temps  d'eleition  a  deja  6te  soumise  a  la 
consideration  des  tribunaux  dans  la  province  de 
Qu4bec,  dans  la  cause  de  Benoit  et  al  v.  Jodoin  (1). 
La  i>ort£e  de  cette  decision  est  en  faveur  de  la  16galite 
du  paiement  des  d6penses  des  orateurs^  quoique  dans  le 
cas  particulier  il  n'ait  pas6t6  consid  er6  comme  legitime* 
ment  fait.  La  raison  en  est  que  sous  pretexte  d'etre  des 
orateurs  soutenant  la  candidature  de  Jodoin^  un  grand 
nombre  de  personnes  s'6tait  fait  heberger,  par  un 
hotelier  du  nom  de  Gibeau,  sans  avoir  rendu  aucun 
service  en  cette  qualite.  Gibeau  appele  a  s'expliquer 
sur  le  compte  de  leurs  depenses  qui  se  montait  a  la 
somme  de  |362  .80,  declare : 

Qu'il  n*a  aucun  detail  memc  dans  son  livre  de  memoire,  dont  il  a 
fait  disparaitre  los  feuillets  ausnitot  qu*il  eut  donne  son  compte.  11 
pretend  quMl  y  avait  huit  ou  dix  de  ces  orateurs,  qui  venaient  chez 
lu  ^toua  les  joui*s.  Cependant  plus  loin  il  reconuait  qu'il  y  en  avait 
quelquefois  moins,  quelquefois  plus ;  mais  il  ne  leur  a  jamais  fait 
de  questions,  ni  leur  a  demand^  d'ou  lis  venaient.  II  suffisait  qu'une 
personne  se  dit  oi-ateur  de  Jodoin  pour  etre  h6berg6e.  De  tous  ces 
orateurs^  il  ne  pent  en  nommer  qu^un  seul.  II  est  impossible  de 
contrdler  son  compte  et  de  dire  que  ces  d6i)en8es  n'ont  kt^  fiutes 
que  poui'  seiTices  professionnels  en  faveur  du  defeudeur,  les  seuls  qui 

(1)  19  L.  C.  Jur.  185. 
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pourraietit  iire  tol4r^  ei  ichapper  d  la  prohibiiu/n  de  trailer j  con-       1880 
tenu  dans  le  siaiut. 


Whelbr 


Henry,  J, 


II  est  evident  d'apres  cette  demiere  obseryation  que  q,^^ 
si  dans  ce  cas  on  s'etait  borne  a  payer  la  depense  per- 
sonnelle  de  ceuz  qui  auraient  et6  employes  de  bonne 
fois  comme  oraleurs  pour  faire  yaloir  la  candidature  de 
JodoiUy  Thon.  jugo  aurait  declare  que  les  services  pro- 
fessionnels  echappaient  a  la  prohibition  du  statut. 

Faisant  application  k  la  cause  actuelle  des  principes 
exposes  plus  haut,  j'en  viens  a  la  conclusion  que  la  pro- 
messe  faite  par  Wheler  de  payer  k  Hurd  ses  depenses 
personnelles  i)our  assister  aux  assemblies  publiques, 
I>endant  Telection,  pour  y  discuter  les  questions  publi- 
ques, comme  orateur  politique,  n'est  pas  une  depense 
d6clar6e  ill6gale  par  le  statut. 

Quant  a  la  deuxieme  accusation  port6e  centre 
McClelland  comme  agent  de  Wheler— ^q  suis  d'opinion 
qu'il  n'existe  aucune  preuve  de  cette  agence ;  Wheler 
n'a  ni  autorisS  ni  approuve  ni  ratifi6  les  demarches 
faites  par  McClelland  aupres  de  Hurd.  La  suggestion 
de  payer  celui-ci  $10.00  par  assemblee  emane  de 
McClelland  seul,  et  n'a  jamais  eu  la  moindre  appro- 
bation de  Wheler. 

Quant  k  la  remise  par  Wheler  k  Hurd  d'une  somme 
de  11.50  pour  payer  les  depenses  de  sa  voiture,  dans  une 
circonstance  ou  ils  se  sont  fortuitement  rencontres,  je 
partage  entierement  I'opinion  exprim6e  k  ce  sujet  par 
I'hon.  juge  en  chef,  croyant  comme  lui  que  dans  les 
circonstances  ou  il  a  6t6  fait  cet  acte  n'a  rien  de 
bl&mable. 

Pour  toutes  ces  raisons  je  suis  d'avis  que  I'appel  doit 
£tre  allou6. 

Henby,  J.  :— 

The  charge  against  the  appellant  in  this  case  is  called 
by  the  learned  judge,  who  tried  the  petition  "  bribery 
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1?^80      of  influence,"  and  it  is  necessary  in  the  first  place  to 
WHETEtt   ascertain  what  the  law  is  as  to  that  particular  offence. 

V. 
GlDD9. 


^'        It  is  alleged  to  be  an  offence  under  sub-sec.  3  of  sec.  92 


Henry,  J. 


of  The  Dominion  Elections  Act,  1874,  and  under  the 
provision  of  that  section  the  learned  judge  found 
against  him.  The  section  commences  with  the  declara- 
tion that — 

Tlie  following  person^  shall  bo  ilocmod  guilty  ol'  bribeiy,  aud  shall 
be  ])unisilied  accoidin^'ly. 

Sub-section  3 : — 

Every  pennon  who  diroctly  or  indirectly  by  himself,  or  by  any  other 
poi-son  on  his  behalf,  makes  any  gift,  loan^  promLst^,  pi-ocurement  or 
agreement  as  aforesaid,  to  or  for  any  j^erson  in  oixler  to  induce  such 
peivon  to  procure,  or  en<loavour  to  procure,  the  re  turn  of  any  person 
to  sene  in  the  House  of  Commons,  or  the  vote  of  any  voter  at  any 
election. 

Under  the  leading  provision  of  the  section,  the  of- 
fences enumerated  are  stated  to  be  bribery ;  and  by 
section  102  the  election  of  a  candidate  found  guilty  of 
bribery  or  undue  influence  shall  be  void,  and  the  can- 
didate 80  found  guilty  be  incapable  of  being  again 
elected  for  seven  years,  or  of  voting  at  any  election,  or 
holding  an  office  in  the  nomination  of  the  Crown,  or  of 
the  Governor  in  Canada. 

The  consequences  of  a  conviction  are  therefore  very 
serious  and  penal,  and  consequently  the  proof  should 
leave  no  reasonable  doubt  before  such  should  be  adjudg- 
ed. Where  the  offence  charged  is  not  a  payment  of 
money,  or  the  giving  of  some  other  valuable  considera- 
tion, but  a  mere  offer  or  promise  of  such,  the  evidence 
by  all  well  established  authorities  requires  to  be  irre- 
sistibly strong  and  explicit,  for  the  reason  that  misap- 
prehensions often  arise  on  the  part  of  one  person  as  to 
the  meaning  of  what  another  may  say. 

The  circumstances  of  this  case  are  very  peculiar.  The 
candidate  was  not  the  moving  party,  but  the  witness 
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Hurd-     He  commenced  by  informing  a  friend  of  the  ap-      ^^^ 
pellant  (Mr.  McClelland  of  the  South  Biding)  that  he   Whblbb 
was  opposed  to  what  was  known  as  the  National  Policy,     q^^^ 
which  had  been  adopted  by  the  respondent,  and  express-      — - 
ed  his  readiness  to  address    meetings    against    him     ^lll 
and  it.      He   was    apparently    prepared  to    aid   the 
appellant    and    give    him    ordinary    support.      Sub- 
sequently Mr.  McClelland  communicated  what   Hurd 
said  to  the  appellant,  but  the  latter  alleges  that  he  did 
not  ask  McClelland  to  say  anything  to  Hurd  on  the  sub- 
ject.    When  McClelland  told  the  appellant  that  Hurd 
would  likely  be  willing  to  address  meetings  if  his 
expenses  were  paid,  he  replied  that  he  was  not  pre- 
pared to  give  any  answer;  that  he  was  not  aware 
whether  the  law  would  allow  him  to  pay  any  ex- 
penses ;  that  he  was  looking  for  information  on  that 
I>oint,  and  that  until  he  got  that  information  he  would 
not  g^ye  any  answer  whatever.    He  says : 

I  did  not  ask  him  to  go  and  see  Mr.  Hurd^  nor  make  him  any  such 
request,  because  I  was  not  exactly  fiayorable  to  receiving  Mr.  Hurd, 

Again: 

I  never  heard  from  McClelland  again  about  it*  I  never  saw  him 
again  on  that  subject  till  the  day  of  Mr.  Glen's  trial  in  Whitby.  I 
never  got  a  letter  from  Mr.  McClelland  on  the  subject,  or  wrote  one 
to  him. 

This  evidence  is  uncontradicted  and  may  be  con- 
sidered reliable,  and,  if  so,  the  appellant  never  in  any 
way  authorized  McClelland  to  negociate  with  Hurd, 
and,  as  far  as  relates  to  the  question  before  us,  is  in  no 
way  responsible  for  what  took  place  between  them.  If 
he  is  responsible  at  all,  it  is  for  what  he  himself  said 
or  did. 

I  have  considered  the  whole  evidence  very  carefully, 
and  feel  bound  to  rest  my  judgment  upon  that  of  the 
appellant  alone  as  to  the  main  point  in  issae.  In  doing 
so  I  am  following  the  course  of  the  learned  judge  who 
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]8>^      tried  the  petition.    He  seems  to  hare  placed  no  leliance 
Whelsr   on  the  testimony  of  Hurd  or  his  son,  and  I  am  not  snr- 

GiBBs.     P™^  ^l^i  ^^  should  have  done  so. 

The  appellant  detailed  the  conversation  he  had  with 
Hwrd  before  the  election  about  the  10th  of  August.  He 
says: 

I  called  on  him  to  solicit  his  rote.  I  did  solicit  it  *  *  * 
I  asked  his  support,  and  then  he  stated  that  he  had  not  exactly  de- 
cided what  course  he  would  take ;  would  not  do  bo  for  a  week. 

They  then  conyersed  about  the  "National  Policy'' 
and  other  points,  after  which  Hurd  said : 

Well,  we  are  nearly  in  accord.  I  am  determined  not  to  support 
Mr.  Oihhs  after  what  he  has  done.  I  asked  him  then,  will  you  give 
me  your  support  ?  He  said  he  would  not  decide  then.  •  •  • 
He  asked  me  what  I  would  require  him  to  do  ?  I  said  if  he  took  hold 
of  the  matter,  it  would  be  to  address  meetings  only,  I  told  him  I 
would  want  him  to  address  meetings  iftny  Reform  friends  decided  to 
engage  him  to  do  it  or  to  accept  him.  *  *  *  He  stated  it  was 
quite  correct  and  ^troper  and  legal  for  me  to  pay  his  legal  expenses. 
I  stated  \f  it  waSf  and  \f  our  people  decided  to  accept  him  as  speaker 
for  us,  I  would  pay  tohatever  was  legal  and  proper  towards  his  legal 
expenses.  *  *  It  was  understood  to  be  his  travelling  expenses. 
There  was  not  a  word  said  about  paying  him  for  speaking.  Then  we 
parted  without  any  definite  understanding.  The  internew  lasted 
about  twenty  minutes. 

The  appellant  further  says  that  he  never  had  any 
interview  at  which  it  was  arranged  that  nurd's  expen- 
ses should  be  paid,  but  subsequently  says : 

At  our  interview,  I  told  him  I  was  prepared  to  pay  his  legitimate 
expenses  for  addressing  meetingf^,  if  the  party  accepted  him.  *  * 
I  hod  not  any  conversation  about  this  matter  with  him  again. 

These  extracts  contain  the  substance  of  what  the 
appellant  said  and  did  before  and  during  the  election, 
in  regard  to  the  matter  which  forms  the  charge  under 
consideration.  There  is  nothing  to  shew  that  Hurd 
was  willing  to  accept  at  any  time  the  repayment  of  his 
expenses,  as  the  consideration  for  his  holding  and 
addressing  meetings  on  behalf  of  the  appellant. 
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letter  to  McClelland,  of  the  6th  of  August,  shews  clearly      1 880 
he  would  not  have  agreed  to  do  so  at  the  subsequent    Wctlbr 
meeting  with  the  appellant,  even  had  the  latter  uncon-     q  ^' 

ditionally  ojffered  such  terms.    There  was  no  promise      

actually  made,  or  indeed  any  definite  understanding  ^^ 
arrived  at.  Looking  at  the  petition  in  this  case,  and  the 
answer,  it  is  impossible  to  discover  what  the  charge  is, 
and  the  case  contains  no  particulars  Under  such 
circumstances  we  have  to  look  only  to  the  judgment  of 
the  learned  judge  who  tried  the  petition  to  see  what  it 
is.  The  offence  then  adjudicated  upon  is  for  having 
promised  money  to  Hurd  to  hold  and  address  meetings  in 
the  interest  of  the  api>ellant.  Does  the  evidence  justify 
that  finding  ?  The  evidence  of  what  the  appellant  was 
willing  to  do  after  the  election  is  not  of  much  conse- 
quence. Such  willingness  to  re-imburse  Hurd  would 
constitute  in  itself  no  offence,  and  unless  in  pursuance 
of  a  corrupt  promise  made  before  or  during  the  election, 
re-imbursement  by  actual  payment  would  be  no  offence. 
The  subsequent  circumstances  would  only  be  evidence 
to  construe  an  ambiguous  promise  or  understanding, 
but  not  to  affect  one  where  no  such  ambiguity  exists. 
From  the  evidence,  we  see  that  the  offer  of  Hurd*8 
services  was  not  induced  in  the  first  place,  directly  or 
indirectly,  by  the  appellant.  Hurd  from  the  first  was 
desirous  of  making  money  by  means  of  his  speaking 
qualifications  at  meetings.  He  commenced  by  a  con- 
versation with  McClelland,  who  communicated  with 
the  appellant.  The  latter,  Irom  what  he  heard,  expected 
Hurd's  support,  and  called  upon  him  and  solicited  it 
in  the  usual  way,  but  the  latter  said  he  would 
not  then  decide,  and  would  not  until  after  he  had  visited 
the  United  States  a  week  or  two  later.  Then  he  asked 
the  appellant  what  he  would  require  him  to  do.  He  is 
the  first  to  speak  of  his  services.  The  ^appellant  was 
not  then  prepared  to  make  him  any  offer,  but  said  he 
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1880      would  want  him  to  address  meetings  only.     Hard  told 

Whblbr   him  it  was  quite  correct,  and  proper,  and  legal,  for  him 

GiBBs.     ^  P^y  ^^  legal  expenses.  If,  then,  the  appellant  engag- 

ed  his  services,  and  promised  to  pay  his  expenses,  and 

!  '  that  amounted  in  law  to  an  offence,  there  would  be 

sufficient  evidence  to  sustain  the  charge,  but  what  he 
said  did  not  reach  that  point.  There  were  two  import- 
ant qualifications  and  conditions  contained  in  the 
reply  *'  I  stated  if  it  was,"  (referring  to  the  statement  of 
Hurd  that  it  was)  "  legal  and  proper  to  pay  his  expenses 
and  if  our  people  decided  to  accept  him  as  a  speaker 
for  us,  I  would  pay  whatever  was  legal  and  proper 
towards  his  expenses."  To  recover  on  such  a  promise, 
proof  would  be  necessary  that  the  appellant  could 
legally  make  the  payment,  and  that  his  i>eople  had 
accepted  the  services.  They  must,  therefore,  have  part- 
ed, as  the  appellant  states,  without  any  definite  under- 
standing, and  how  could,  therefore,  what  passed  be 
tortured  into  a  promise,  a  definite  and  unconditional 
promise,  which  alone  could  militate  against  a  candidate 
as  being  contrary  to  the  statute ;  and  when  no  subse- 
quent interview  or  promise  is  shown,  I  feel  myself 
unwarranted  in  finding  that  any  corrupt  practice  is 
shown  as  the  resxQt  of  the  interview  in  question. 

Taking  this  view  of  the  evidence  it  is  unnecessary  to 
give  any  opinion  as  to  the  legal  bearing  of  the  question, 
whether  it  would  be  against  the  provision  of  the  sub- 
section mentioned,  if  a  candidate  bond  fide  agreed  to  pay 
the  travelling  expenses  of  one  of  his  supporters  to 
address  meetings  on  his  behalf.  If,  however,  it  be 
done  to  procure  the  support  or  influence  of  a  party  or 
his  friends,  it  would  no  doubt  be  vrithin  it. 

The  small  sum  of  one  or  two  dollars  advanced  by  the 
appellant  to  Hurd  to  pay  for  his  bill  at  a  hotel  cannot, 
I  think,  have  any  necessary  reference  to  what  previously 
passed  between  them.    It  was  given  at  the  requeat  of 
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Hurd,  who  said  he  did  not  expect  to  have  been  at  the      ^^^ 
meeting  held  by  the  appellant  and  re8i)ondent,  and  was   Whblsr 
without  money.    It  was  not  one  of  the  meetings  held     ^  ^' 

by  Hi4rdf  or  one  of  those  for  addressing  which  he  ex-      

pected  to  be  paid  his  expenses  for  holding.     It  would,     ^^^  ' 
I  think,  be  making  the  law  oppressive  to  unseat  and 
disqualify  a  candidate  for  such  an  act. 

I  think  the  appeal  should  be  allowed  and  judgment 
given  for  the  appellant  with  costs. 

Taschebkait,  J. : — 

I  am  of  opinion,  with  Mr.  Justice  Armour^  who  pre- 
sided at  the  trial  in  this  cause,  that  the  hiring  of  elect- 
ors as  orators  and  canvassers  is  within  the  very  words 
of  sub-sec.  8  of  sec.  92  of  the  Election  Act,  and  is  there- 
fore bribery.  Taking,  then,  Wheler's  own  version  of  the 
engagement  with  Hurd^  this  engagement  was  clearly 
illegal.  Whether  he  thought  it  to  be  so  or  not  does  not 
make  any  difference.  Corrupt  practices  in  elections 
would  easily  be  committed  with  impunity  if  courts  of 
justice  required  their  perpetrators  to  acknowledge 
under  oath  that  they  have  acted  with  the  intention  to 
violate  the  law,  before  finding  them  guilty.  The 
QMcbec  East  election  (1)  has  been  referred  to,  as  holding 
that  the  payment  of  canvassers  is  not  a  corrupt  practice, 
under  a  statute  similar  to  the  one  which  rules  this  case. 
It  is  true,  that  it  was  so  held  in  the  case  referred  to,  but 
what  clearly  shows  that  this  decision  was  entirely 
opposed  to  the  intentions  of  the  legislature  by  which  it 
was  enacted  is,  that  a  few  weeks  after  this  decision 
they  passed  a  special  enactment  (2),  by  which  it  is  ex- 
pressly ordered  that  the  payment  of  canvassers  shall  be 
corrupt  practices,  and  this,  no  doubt,  to  meet  the  i>oint 
decided  in  the  Quebec  East  election. 

But,  in  the  present  case,  I  am  of  opinion  further,  that 

(1)  1  Q.  L.  B.  295.  (2)  39  Vic,  ch.  13,  sec.  19,  Q. 
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1880      a  gross  case  of  bribery  has  been  proved  against  WTieler, 

Whelbr   That  Hurd  sold  himself  to  Wheler's  party,  with  Whaler's 

GiBBs      faiowledge,  seems  to  me  clearly  proved.    There  is  no 

doubt  that  Hurd  is  a  witness  of  a  very  contemptible 

j;*     '  character,  and  that  his  evidence  must  be  received  with 

great  caution.     But  there  is,  in  my  opinion,  sufficient 

corroboration  of  his  evidence  to  support  the  material 
parts  of  it.  i  iieed  not  refer  at  length  here,  to  the 
depositions  given  by  the  witnesses.  Mr.  Justice 
Otoi/nne  has  done  so,  and  having  had  communica- 
tion of  his  notes,  I  can  only  say  that  I  fully  concur  in 
all  his  views  of  the  case.  I  will  merely  state,  that  the 
fact  that  Wheler,  who  knew  all  that  Paxton  could  say 
in  the  matter,  did  not  put  him  in  the  witness  box,  tells, 
in  my  mind,  strongly  against  him.  I  think  this  appeal 
should  be  dismissed. 

Q-WYNNE,  J. : — 

It  is  painful  to  see  a  gentleman  of  the  legal  profession, 
a  practitioner  of  upwards  of  eighteen  years'  standing, 
obliged  to  accuse  himself  in  the  unblushing  manner  in 
which  the  witness  Hurd,  in  his  evidence  given  under 
oath,  has  accused  himself,  of  the  infamy  of  selling  his 
services  and  his  influence  to  procure  the  return  of  the 
appellant  as  a  member  of  parliament ;  but  the  picture 
which  he  has  painted  of  his  own  infamy  may  serve  to  in- 
dicate the  height  to  which  corruption  in  parliamentary 
elections  had  reached,  and  the  urgent  necessity  which 
there  was  for  the  stringent  provisions  enacted  in  the 
Dominion  Election  Acts  of  1874,  with  a  view  to  the 
purging  and  purifying  the  body  politic  from  the  odious 
plague  spot.  Of  the  fitness  of  the  appellant  to  fill  the 
high  office  to  which  he  aspired,  the  venal  advocate, 
upon  his  own  shewing,  seems  to  have  known  little. 
In  a  postscript  to  his  letter  of  the  8th  Oct.,  1878,  to  lir. 
McClelland,  the  convenient  go-between,  he  says  : 
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If  I  had  known  this  man  as  well  before  as  I  do  now  I  would  not  1880 

have  voted  for  him  or  worked  for  him  if  he  had  given  me  $2,000.  t^^^"^ 

He  kept  poor  Paxion  on  starving  allowance  during  the  campaign.  f^. 

I  know  Paxion  had  to  borrow  $20  to  pay  his  expenses,  and  without  G-ibbs. 

PaxUm  and  myself  he  had  no  more  chance  of  being  elected  than  he  a»^i^  t 

uwynne,  o . 

had  of  Heaven.  ..^.^ 

How  much  beyond  |2,000  would  have  been  sufficient 
to  have  induced  him  to  vote  and  to  work  for  the  appel- 
lant, if  he  had  known  him  as  well  when  he  made  the 
bargain  which  he  says  he  did,  as  he  did  know  him  after 
the  election  was  over,  he  does  not  say  ;  but  looking  at 
the  whole  character  of  the  witness's  evidence,  it  would 
not  seem  to  be  an  uncharitable  conclusion  to  draw,  that 
the  price  he  would  have  set  upon  his  venality  would 
have  been  upon  a  scale  in  inverse  ratio  to  the  opinion 
he  entertained  of  the  qualifications  and  fitness  of  the 
candidate. 

Whether  the  bargain  ^was  of  the  nature  which  the 
witness  swears  he  made  the  condition  of  his  corruption, 
or  of  the  nature  which  the  appellant  in  his  testimony 
admits,  matters  little ;  the  only  substantial  difference 
between  them,  as  it  seems  to  me,  is  as  to  amount,  the 
appellant  admitting  that  he  agreed  to  pay  the  witness 
the  expenses  attending  his  rendering  the  services 
contracted  for,  and  the  witness  insisting,  that  besides  • 
his  expenses  he  was  to  receive  $400  in  any  event, 
and  the  further  sum  of  |600  in  the  event  of  success. 
The  learned  judge  who  tried  the  case  has  found  as  a 
matter  of  fact,  that  the  arrangement  which  the  appel- 
lant, in  his  evidence,  admitted  that  he  made  with  Hurd 
was  so  made  to  induce  Hurd  to  endeavor  to  secure  the 
return  of  the  appellant  to  serve  in  the  House  of  Commons, 

In  all  cases  we  should  have  great  delicacy  in  over- 
ruling the  finding  of  a  learned  judge  upon  a  pure 
matter  of  fact.  He  has  the  superior  advantage  of 
observing  the  manner  in  which  parties  give  their 
evidence  to  assist  him  in  forming  a  correct  judgment  of 
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18S0      their  acts  and  of  their  motives,  but  without  this  aid, 

Whblxr   in  this  case,  the  matter  of  the  appellant's  evidence  as 

^  ^'        appearing  in  the  case  before  us  is  abundantly  sufficient 

in  my  judgment  to  support  that  finding,  at  all  events 

L_'  'to  prevent  our  overruling  it  and  declaring  that  the  fact 
so  found  by  him  is  not  warranted  by  the  evidence.  The 
appellant  gave  evidence,  that  McClelland  had  stated  to 
him  that  he  had  spoken  to  Hurd^  who  said  he  could  do 
appellant  some  good ;  that  Hurd  said  he  had  not  decided 
what  course  he  would  take,  but  that  if  he  addressed  meet- 
ings he  would  have  to  be  paid  his  expenses.  The  appel- 
lant said  that  his  reply  to  this  was,  that  he  was  not  aware 
whether  the  law  would  allow  him  to  pay  any  expenses, 
that  he  was  looking  for  information  on  that  point,  and 
that  until  he  got  that  information  he  could  not  give  any 
answer  whatever.  The  appellant  adds :  '*  I  understood 
Mr.  Hurd  would  require  his  expenses  paid."  Again  he 
admits,  that  at  an  interview  which  he  subsequently  had 
with  Mr.  Hurd^  he  asked  Hurd  for  his  support,  and 
that  Hurd  replied  that  he  had  not  exactly  decided  what 
course  he  would  take,  that  he  would  not  do  so  for  a 
week,  that  he  was  going  over  to  the  States  for  some 
information  respectiag  protection,  and  if  he  decided  to 
take  any  action  in  the  matter  he  would  require  his  personal 
expenses  to  be  paid  by  appellant  if  he  addressed  meetings. 
The  appellant  adds : 

He  asked  me  what  I  would  require  him  to  do;  I  said,  if  he  took 
hold  of  the  matter,  it  would  be  to  address  meetings  only.  T  told 
him  I  would  want  him  to  address  meetings,  if  my  Reform  friends  de- 
cided to  engage  him  to  do  it,  or  to  accept  him.  Nothing  more  was 
said  about  terms ;  nothing  about  amount.  He  asked  me  whether 
I  would  want  him  to  hold  meetings  generally  throughout  the  riding, 
or  in  any  locality.  He  said,  if  I  do  take  hold  of  the  matter,  I  pro- 
pose to  hold  a  meeting  at  Port  Perry  in  the  first  place,  or  at  Ux- 
bridge  village ;  and  he  said,  I  wish  to  take  control  of  the  meeting. 
He  would  not  allow  anybody  to  address  the  meeting  but  himself, 
and  that  he  would  take  about  two  or  three  hours  and  not  refer  to 
Mr.  OiJbba  or  anybody  else.    He  said  he  would  not  allow  Mr.  Gihbs 
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or  myself  to  address  the  meetings,  and  that  he  wanted  his  speech        J  880 
to  be  revised  and  printed  in  fly  form,  and  five  or  six  thousand  dis-     np^''^ 
tributed  through  the  riding,  and  he  wanted  to  know  if  I  would  go  to         ^^ 
thai  expense.    I  said  that  if  ho  went  on  and  nd^lressed  the  meeting,      Gibbs. 
and  my  friends  considered  his  speech  wjia  worth  it,  we  would  con-  q^^       ^ 
sider  whether  it  would  be  worth  while  going  to  that  expense.    There       _^ 
was  nothing  more  said  about  expense  at  that  time.    He  stated  it  was 
quite  correct  and  proper  and  legal  for  me  to  pay  his  legal  expenses. 
I  stated  if  it  was,  and  if  our  people  decided  to  accept  him  as  a 
speaker  for  us,  I  would  pay  whatever  was  legal  and  proper  towanls 
his  legal  expenses. 

And  again  he  says : 

At  our  interview  I  told  him  I  was  prepared  to  pay  legitimate  ex- 
penses for  addressing  meetings  if  the  party  accepted  him.  My 
understdnding  was  that  my  party  had  accepted  him^  and  that  I  was 
willing  to  pay  his  personal  expenses.  I  thought  his  personal  expenses 
wotdd  cover  his  conveyance,  the  printing  and  his  own  personal  ex- 
penses. He  stated  he  would  have  to  leave  his  office  and  his  son 
there,  and  he  could  not  afford  to  do  it  unless  his  expenses  were 
paid.  He  called  meetings  in  the  south  portion  of  the  riding.  As 
near  as  I  can  understand,  he  held  five  or  six  meetings,  all  within  a 
radius  of  a  few  miles. 

Afrain  he  says : 

Mr.  ffurd  spoke  to  me  the  next  morning  after  the  Canning  ion 
meeting,  and  said  ^'  I  did  net  expect  to  come  to  this  meeting  this 
evening,  and  I  have  not  enough  money.  I  wish  you  would  let  me 
have  enough  to  pay  the  expenses  of  my  horse  at  Sunderland,"  1 
think  he  said  Sunderland,  And  I  gave  him  a  dollar,  or  two  dollars. 
That  was  all  the  money  I  ever  gave  him.  He  has  noi  sent  me  a 
siaiemeni  of  his  personal  expenses,  and  I  have  not  settled  up  with  him 
yet.  Un  the  12th  October,  I  tliink  it  wa8  the  day  the  fair  was  there. 
I  called  at  his  office,  and  was  there  while  his  son  was  looking  around 
for  his  father  for  an  hour  or  an  hour  and  a  half,  to  get  his  bill  of 
expenseSf  to  see  what  his  expenses  were.  I  left  word  with  his  son  to 
write  to  me  and  to  send  the  bill  of  expenses. 

Then,  upon  being  asked  if  he  remembered  asking 
HurtTs  sou  if  he  had  heard  anything  about  a  protest,  he 
replied : — 

No,  I  did  not  ask  him  that  question.  I  did  not  send  any  message 
to  his  father  by  him,  except  that  I  wanted  him  to  send  a  statement 
of  hi8  accounts' 
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1880         j^j^^  again,  being  asked  whether,  at  the  interview 
Whbler    which  he  had  with  Mr.  Hurd  on  the  10th  August,  he 
GiBBs.     ^^  ^^^  ®*y  ^^  ^^-  fliwrrf — "  I  understand  you  will  sup- 
^  ^  port  me  on  certain  conditions  ?"  he  replied : 

Gwymie,  J. 

-^—  Welly  I  said  to  him  thai  I  understood  he  would  support  me  and 

address  meetings.     He  told  me  he  would  support  mej  but  thai  he  would 

take  no  part  unless  his  expenses  were  paid  attending  meetings. 

Upan  this  evidence,  I  cannot  see  that  any  objection 
can  well  be  taken  to  the  finding  of  the  learned  judge 
apon  the  simple  question  of  fact,  as  to  the  promise  by 
the  now  appellant  to  pay  Hurd  his  expenses,  in  order 
to  induce  the  latter  to  use  hia  influence,  (which  he  had 
refused  to  use  unless  paid)  to  procure  the  return  of 
appellant  as  a  member  of  the  House  of  Commons. 

The  secrecy  attending  the  whole  transaction  and  the 
evidence  generally,  in  my  opinion,  warrant  the  con- 
clusion that,  notwithstanding  that.  Hurd  may  have 
expressed  to  the  appellant  his  opinion  that  payment 
for  such  services  was  legal,  the  appellant  himself 
entertained  grave  doubts  as  to  the  correctness  of  this 
opinion  ;  but,  however  this  may  be,  the  appellant's 
belief  in  the  correctness  of  the  opinion  will  not  exempt 
him  from  responsibility,  if  the  opinion  be  not  sound 
and  the  act  be  declared  by  law  to  be  bribery  and  cor- 
ruption. 

Upon  principle  then,  and  upon  the  authority  of 
what  was  said  by  Martin,  B.,  in  the  Bradford  case 
(1)  and  by  Willes,  J.,  in  the  Coventry  case  (2),  the  con- 
clusion of  the  learned  judge  that  the  appellant  was 
guilty  of  bribery  within  sub-sec.  8  of  sec.  92  of  the 
Dominion  Elections  Act  of  1874,  cannot  be  impeached. 
Nor  is  this  judgment  at  all  at  variance  with  what  is 
said  in  the  Lambeth  case  (8),  to  the  effect  that : 

Where  the  considemtion  for  the  payment  was  the  bond  fide  employ- 

(1)  1  O'M.  &  H.  32.  (2)  1  CM.  &  H.  100. 

(3)  Wolf:  &.Dew,  135. 
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ment  of  persons  as  canvassers  to  ascertain  the  votes  of  the  oonstitu-  1880 
ency,  although,  in  the  course  of  their  emploj'ment,  they  had  to  ^^^"^ 
recommend  the  candidate  employing  them,  i^, 

GhlBBS 

that  is  not   within  the    Act,  for    there    is    a    great      ' 

difference  between  the  case  of  a  person  being  employed  ^^ynne,  J. 
to  ascertain  how  the  voters  would  vote,  being  paid  for 
that  service  as  the  bond  fide  consideration  of  the  pay- 
ment, although  the  persons  so  employed  should 
recommend  the  voters  to  vote  for  their  employer,  and 
the  case  of  a  person  being  employed  for  the  express 
purpose  of  inducing,  persuading  and  endeavoring  to 
procure  the  voters  to  vote  for  his  employer,  upon  a 
promise  of  payment  to  be  made  to  the  person  so  em- 
ployed for  such  services.  If,  under  the  guise  of 
employment  as  ordinary  canvassers,  persons  are  in  fact 
employed  and  paid,  or  promised  payment,  for  rendering 
services,  such  as  Hurd  was  employed  to  render  here,  I 
see  no  reason  why  the  person  so  employing  them  and 
paying,  or  promising  payment,  for  such  services 
should  not,  (within  the  express  provisions  of  the  Act) 
be  deemed  guilty  of  bribery. 

It  would  be  a  mockery  of  justice  and  a  reproach  upon 
common  sense  to  hold  the  promise  of  payment,  to  a 
poor  voter,  of  his  expenses  in  coming  to  the  poll  to 
record  his  vote  (otherwise  perhaps  conscientiously 
given),  to  be  bribery,  and  the  promise  of  payment  to 
the  witness  of  his  expenses,  in  consideration  of  his 
going  through  the  electoral  division  using  all  his  influ- 
ence, by  the  exercise  of*  his  persuasive  and  oratorical 
powers,  and  of  his  local  and  professional  influence,  to 
procure  the  return  of  the  appellant,  not  to  be.  Indeed, 
as  was  pointed  out  by  ihe  learned  judge  in  his  judg- 
ment, bribery  of  influence  is  more  extensive,  more 
effectual,  and  more  pernicious  than  the  bribery  of  a 
voter  merely  to  give  his  vote.  It  is  difiElcult  to  conceive 
any  conduct  more  odious  or  corrupt  than  that  of  an 
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I  vgo      advocate  who,  by  his  oratorical  powers,  and  the  extent  of 

Whrlbr   his  acquaintance  wiih  the  electors  which  the  practice  of 

Q,^/,j^      his  profehsion  among  them  had  given  him,  while  con- 

cealin^  the  fact  that  his  praise  and  his  advocacy  was 

*   '  purcha.s<*d,  should,  under  the  assumed  character  of  an 

indep<»ndent  elector,  disinterestedly  and  conscientiously 
in  the  public  interest  supporting  a  particular  candidate, 
exert  his  influence  by  persuading  his  fellow  electors  to 
vote  for  the  man  whom,  in  truth,  he  was  serving  under 
a  contract  of  hiring. 

But  the  letter  of  the  Act  is  clear  that. 

Every  person  who,  directly  or  indirectly,  makes  any  promise  of 
any  inon«*v  or  valuable  consideration  to  any  person,  in  order  to 
induce  such  person  to  endeavor  to  procure  the  return  of  any  person 
to  serve  in  the  House  of  Commons,  shall  be  deemed  guilty  of 
briljery  j 

And  we  have  no  right  to  cripple  the  Act  by  depriving 
this  section  of  the  smallest  particle  of  its  literal  force 
and  effect.  Parliament  has  deemed  it  necessary  to  enact 
this  peremptory  provision,  in  order  to  secure  the  utmost 
purity  in  the  election  of  members  to  serve  in  parlia- 
ment, and  to  make  them  be  in  reality,  as  in  name,  the 
freely  chosen  representatives  of  an  independent  people. 
And,  undoubtedly,  the  promise  to  pay  Hurd  even  his 
expenses  attending  his  rendering  the  services  which 
the  appellant  admits  he  agreed  to  render,  does  come 
within  the  letter  of  the  clause,  unless  it  comes  within 
the  protection  of  the  proviso  which  enacts  : 

Provided  always,  that  the  actual  personal  expenses  of  any  candi- 
date, his  expenses  for  .actual  professional  sen-ices  performed,  and 
bona  fide  payments  for  the  fair  cost  of  printing,  shall  be  held  to  be 
expenses  lavvfully  incurred  and  the  payment  thereof  shall  not  be  a 
contravention  of  this  Act. 

Now,  that  services  of  this  nature  should  not  be  held 
to  come  within  the  term  "  actual  professional  services," 
the  honor  of  the  profession  and  electoral  purity,  which 
it  was  the  express  object  of  this  act  to  secure,  alike 
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reqtiire.      Indeed,   if    the  services    contracted    to  be      ^880 
rendered,  and  which  appear  to  have  been  rendered  by    Whblbe 
Hurd,  could  be  held  to  be  professional  within  the  mean-     (}^^^ 

ing  of  the  proviso,  payment  of  the  amount  which  he 

swore  was  the  consideration  agreed  upon  would  be      ' 

equally  legal,  for  the  amount  agreed  to  be  paid  for  services 
could  not  determine  whether  or  not  they  were,  in  fact, 
professional  services ;  it  is  the  nature  of  the  service  which 
must  determine  that  question,  and  the  learned  counsel 
for  the  appellant  was  forced  to  admit,  that  if  the  con- 
tract was  lor  the  amount  sworn  to  by  Hurd,  he  could 
not  stand  up  in  court  to  justify  it  as  legal.  If  the 
services  are  not  protected  as  professional,  there  is  noth- 
ing in  the  proviso  which  protects  the  promise  to  pay 
anything  for  them  from  the  operation  of  the  clause.  I 
do  not  feel  disposed'  to  extend  the  construction  to  be 
put  upon  the  term  "  expenses  for  actual  professional 
services"  beyond  that  put  upon  it  by  Richards,  0.  J., 
in  the  East  Toronto  election  case  (1),  namely,  the  fees 
payable  for  services  rendered  by  lawyers  as  such. 

We  cannot  construe  the  Act  as  making  the  promise 
to  be  bribery,  only  in  case  it  should  be  made  to  any  one 
but  a  lawyer,  as  if  the  clause  ran  thus :  "  Every  one 
who  directly  or  indirectly  promises,  &c.,  in  order  to 
induce,  &c.,  shall  be  deemed  guilty  of  bribery  and 
shall  be  punishable  accordingly,  provided  always  that 
such  promise  made  to  a  lawyer  shall  not  be  a  contra- 
vention of  this  Act." 

The  statute  has  expressly  declared  the  Act  of  which 
the  appellant  has  been  found  guilty,  by  the  judgment 
of  the  learned  judge,  who  tried  the  case  and  heard  all 
the  witnesses,  to  be  bribery,  and  I  can  see  no  sufficient 
grounds  to  justify  us  in  annulling  that  finding. 

With  the  severity  of  the  punishment  annexed  to  the 
offence,  we  have  nothing  to  do,  but  we  are  concerned 

(1)8C.JUJ.  N,  S.  118. 


494  SUPRBMB  COUBT  OP  CANADA.    [VOL,  IV. 

*88C  to  take  care  that  we  do  not,  by  reversing  upon  insnfll- 
Whblbb   cient  grounds  the  finding  of  the  learned  judge,  cause 

GiBBs.     ^^  -^^^  which  parliament  has  deemed  to  be  so  necessary 

to  secure  its  independence  to  become  a  dead  letter. 

'   '     The  appeal  should,  in  my  opinion,  be  dismissed  with 

costs,  and  the  Registrar  should  be  directed  to  report  the 
judgment  of  Mr.  Justice  Armour^  and  the  appeal  there- 
from, and  our  judgment  thereon  to  the  House  of  Oom- 

mons. 

Appeal  allowed  with  costs. 

Solicitors  for  appellant :  Hodgins  if  Spragge. 

Solicitors  for  respondent :  Cameron  Sf  Appelbe. 


1880  CONTROVERTED    ELECTION   OF    THE 

COUNTY    OF   SELKIRK. 


•May  12,13.  

•June 31.  D^yjD  YOUNG  AND  AECHIBALDl  a„«,„,,^ 
WRIGHT }  ^Pi^BJ'i'^NTS ; 

AND 

DONALD  A.  SMITH Respondent. 

ON  APPEAL  FROM  THE  COURT   OF  QUEEN'S   BENCH  FOR 

MANITOBA. 

The  Dominion  Elections  Act,  1874^  sees.  96  and  9S^Hiring  a 
team  to  bring  voter  to  poll  a  corrupt  practice — "Wilful"  offence 
'^Advance  of  money  when  not  made  in  order  to  induce  voter  to 
procure  the  return  of  the  candidate  not  bribery. 

As  to  the  case  of  one  /.  F.  O.,  the  charge  was  that  the  respondent 
bribed  him  by  the  payment  of  a  promissory  note  for  $89.  The 
evidence  showed  that  J.  F,  O,  had  been  canvassing  for  respond- 
ent a  long  time  before  the  note  fell  due,  and  had  always 
supported  him.  He  was  on  his  way  to  retire  his  note,  which 
was  overdue  or  falling  due  that  day,  when  respondent  asked 
him  to  canvass  that  day,  and  promised  to  send  into  town  and 
have  tho  not^  arranged  for  him.  At  the  same  time  /.  F.  G. 
was  negotiating  for  a  loan  on  a  mortgage  to  respondent  and  it 
was  at  first  stipulated  that  the  amount  of  this  note  should  be 


•  Prrsbnt  :— Ritchie,  0.  J.,  and  Fournier,  Henry,  Taschereau  and 
Gwymid;  J.  J» 
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taken  out  of  the  mortgage  money.  The  agent  of  the  respon- 
dent, after  the  election,  at  the  request  of  7.  F.  G.,  paid  the 
mortgage  money  in  fuH  and  allowed  the  matter  of  the  note  to 
stand  until  /.  F.  G.  could  see  respondent.  J.  F.  G.  stated  Lhat 
neither  the  note  nor  the  mortgage  transaction  influenced  him  in 
any  way,  and  that  he  had  to  pay  the  note  and  did  not  expect 
respondent  to  make  him  a  present  of  it. 

Held: — ^That  the  evidence  did  not  show  that  the  advance  of  money 
was  made  in  order  to  induce  /.  F.  G.  to  pi*ocure  or  to  endeavor  to 
procure  the  return  of  respondent,  and  was  not  therefore  bribery 
within  the  meaning  of  sub-sec.  3  of  sec.  92  of  the  Dominion 
Elections  Act,  1874. 

As  to  the  case  of  one  if.,  the  evidence  shewed  that  JUTs  team  was 
hired  some  days  before  the  opening  of  the  poll  by  C,  an  agent 
of  the  respondent,  for  the  purpose  of  bringing  two  voters  to  the 
polls.  M.  went  for  the  voters,  returned  the  day  previous  to  the 
polling  day  without  the  voters  and  was  paid  fifteen  dollars. 

Held: — That  the  term  "  six  preceding  sections  "  in  the  98th  section 
of  "The  Dominion  Elections,  1874,"  means  the  six  sections 
immediately  preceding  the  98th,  and  therefore  the  hiring  of 
a  team  to  convey  voters  to  the  polls,  prohibited  by  the  96th 
section  (1),  was  a  corrupt  practice  within  the  meaning  of  the  98th 
section  (2).    [Henrys  J.,  dissenting.] 


1880 


(1)  37  Vic,  ch.  9.,  sec.  96 :— "  And 
whereas  doubts  may  arise  as 
to  whether  the  hiring  of  teams 
and  vehicles  to  convey  voters 
to  and  from  the  polls,  and 
the  paying  of  railway  fares 
and  other  expenses  of  voters, 
be  or  be  not  according  to  law, 
it  is  declared  and  enacted, 
that  the  hiring  or  promising 
to  pay  or  paying  for  any  horse, 
team,  carriage,  cab,  or  other 
vehicle,  by  any  candidate,  or 
by  any  person  on  his  behalf, 
to  convey  any  voter  or  voters 
to  or  from  the  poll,  or  to  or 
from  the  neighbowhood  there- 
of, at  any  election,  or  the  pay- 
mentby  any  candidate,  or  by 
any  person  on  his  behalf,  of 


to  or  returning  from  any  elec- 
tion, are  and  shall  be  unlawful 
acts  ]  and  the  person  so  offend- 
ing shall  forfeit  the  sum  of 
one  hundred  dollars  to  any 
person  who  shall  sue  for  the 
same  3  and  any  voter  hiring 
any  hoi*se,  cab,  cart,  waggon, 
sleigh,  carriage  or  other  con- 
veyance for  any  candidate,  or 
for  any  agent  of  a  candidate, 
for  the  purpose  of  conveying 
any  voter  or  voters  to  or  from 
the  polling  place  or  places, 
shall,  ipso  facto,  be  disquali- 
fiedfrom  voting  at  such  elec- 
tion, and  for  eveiy  such  offen- 
ce shall  forfeit  the  sum  of  one 
hundred  dollars,  to  any  person 
suing  for  the  same." 


Young 

0. 

Smith. 


the  travelling  and  other  ex-  (2)  Sec.  98  : — "  The   otfences  of 
penseBofany  voter,  in  going       bribery,   treating,    or   undue 
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1880  4 

A  PPEAL  from  the  decision  of  Mr.  Justice  Betoumay, 

Youxo    of  the  Court  of  Queen's  Bench  for  the  Province  of  Mani- 

Smith,     toba,   dismissing   the  petition   against  the  return  of 

Donald  Alexander  Smith,  as  member  of  the  House  of 

Commons  for  the  Electoral  District  of  the  County  of 

Selkirk,  in  the  Province  of  Manitoba. 

The  petition  charged  the  respondent  with  bribery, 
treating,  undue  influence,  hiring  teams  to  convey  voters 
to  and  from  the  polls,  and  with  corrupt  practices,  but 
the  appellants  limited  their  appeal  to  four  cases  of  alleged 
corrupt  practices,  viz. : — 

(1).  The  case  of  Donald  Alexander  Smith,  as  briber, 
and  John  F.  Grant,  as  bribee. 

(2).  The  case  of  James  Penrose,  as  briber,  and  Henry 
King,  as  bribee. 

(8).  The  case  of  Elias  George  Conklin,  as  the  person 
hiring  teams,  and  John  Henry  Mason,  as  the  person 
from  whom  Conklin  hired  the  teams. 

(4).  The  case  of  Donald  Alexander  Smith  and  Sedley 
Blanchard,  bribers,  and  Jean  Baptiste  Lapointe,  Elziar 
Lafemodiire,  Louis  DeschambauU^  L.  /.  A.  Levecque,  J. 
A.  Provencher,  Alexander  Begg,  and  A.  F.  DeGagnier 
(or  Gauthier),  as  bribees. 

The  facts  and  the  evidence  relating  to  these  charges 
are  reviewed  in  the  arguments  and  judgments  herein- 
after given. 

Mr.  Hector  Cameron,  Q.O.,  for  appellants  : 
The  evidence  in  the  Smith'Grant  case  consists  only  of 
the  testimony  of  Mr.  Grant  and  Mr.  Blanchard,  and  the 
facts  are  not  in  controversy.  Smith  desired  to  get  Chant  to 

influence,  or  any  of  such  of-  wilful  offence  against  any  one 

fences,  as  defined  by  this)  or  of  the  six  next  preceding  of 

any  other  Act  of  the  Parlia-  this    Act,   shall   be    corrupt 

ment  of  Canada,  personation,  practices  within  the  meaning 

or  the  inducing  any  person  of    the    provisions    of    this 

to  commit  personation,  or  any  Act.^' 
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go  with  him  to  canvass  the  voters  in  a  particular  district,      ^^^ 
and  had  been  advised  by  Mr.  Blanchurd,  his  solicitor    Yottng 
and  election  agfent,  to  do  so.     Grant  goes  to  Smithes     ^^^^^ 

house  on  his  way  to  town  to  take  up  an  overdue  note      

of  $89.  Smith  asks  him  to  go  to  canvass  with  him  that 
day  and,  as  an  inducement,  promises  to  send  into  town 
and  get  the  note  paid.  In  the  words  of  Ghrant,  "  I  sup- 
pose the  consideration  for  the  arrangement  was,  that  I 
should  accompany  Mr.  Smith  to  Headingly.  I  consented 
to  go  with  him  after  that.  He  canvassed  the  parish 
and  I  accompanied  him.  I  advised  the  voters  to  vote 
for  Mr.  Smith.  Mr.  Smith  knew  that  I  was  doing  this." 
Ghrant  was  at  that  time  negotiating  for  a  loan  on  mort- 
gage from  Smith,  and  it  was  at  first  stipulated  that  the 
amount  of  this  note  should  be  taken  out  of  the  mort- 
gage money  :  but  when  he  settled  the  mortgage  trans- 
action with  Blanchardj  Smithes  agent,  a  week  or  10  days 
before  the  election,  the  mortgage  money  was  paid  over 
in  full,  without  deducting  the  amount  of  the  note. 
Chant  thus  states  it :  "I  did  not  tell  Mr.  Blanchard  that 
I  never  would  pay  the  note,  but  said  I  had  a  claim 
against  Mr.  Smith.  The  claim  was  for  previous  election 
services  rendered  4  or  8  years  ago,  and  I  wanted  to  see 
Mr.  Smith  about  it."  Mr.  Blanchard  says  (page  11) : 
"  He  begged  so  hard  that  I  gave  him  the  whole  of  the 
mortgage  money  and  there  the  thing  has  stood  ever 


since." 


There  was  here  undoubtedly  a  loan  of  money,  if  not 
an  entire  gift  of  it,  under  the  suspicious  pretext  of  pay- 
ing an  old  election  debt  of  4  or  8  years  standing,  for  the 
corrupt  purpose  of  procuring  the  vote  and  influence  of 
a  leading  man  in  the  constituency,  and  even  it*  the 
object  of  the  respondent  was  not  to  influence  the  vote 
of  the  elector,  of  which  he  may  have  felt  secure,  yet  if 
it  was  to  procure  his  influence  and  to  reward  him  for 
exerting  it  in  the  respondent's  favour,  it  was  equally 

32 
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1880  a  corrapt  practice  within  the  statute  and  the  law  of 
Young  Parliament.  The  procuring  of  influence  for  a  consider- 
Smot  ^^^^^  ^s  a  violation  of  the  92nd  and  93rd  sections  of  the 
Dominion  Elections  Act,  1874. 

The  learned  Counsel  referred  to  the  judgment  of  Mr. 
Justice  Armoury  in  the  North  Ontario  case  (before  this 
Court  in  appeal)  (1),  and  to  the  Coventry  case  (2) ;  Cashel 
case  (8) ;  Bradford  case  (4). 

[As  to  the  Penrose  case  the  learned  counsel  did  not 
rely  on  it.] 

The  next  case,  on  which  there  can  be  no  doubt,  is  the 
Conklin-Mason  case,  that  of  hiring  a  team  to  bring 
voters  to  the  poll,  which  hiring  was  contrary  to  the 
statute.  The  Judge  in  the  Election  Court  disposed  of 
this  charge  on  the  ground  that  while  the  hiring  of 
teams  was  illegal,  yet  it  was  not  a  corrupt  practice.  Mr. 
Conklin  was  on  Mr.  Smith's  committee,  and  I  did  not 
think  from  the  face  of  the  evidence  the  resx)ondent 
could  deny  the  fact.  Mason's  team  was  hired  and  paid 
for  by  Conklin ;  the  teamster  was  given  the  name  of 
two  voters  on  a  slip  of  paper.  It  is  said  that  he  could 
not  get  the  orders.  The  mere  fact,  however,  that  the 
teamster  was  hired  to  fetch  them  is  in  itself  corrupt  by 
the  statute. 

The  respondent  endeavors  to  uphold  the  learned 
Judge's  decision  on  this  point  by  Woodhouse  v.  O' Dona- 
hoe  (5),  decided  under  the  repealed  Act  of  1873.  The  Act 
of  1874  expressly  altered  the  law  ;  the  language  of  the 
.98th  section  is  clear  and  decisive  on  the  point.  Neither 
of  my  learned  friends  have  ever  doubted  since  the  Act 
of  1876,  that  the  hiring  of  a  team,  prohibited  by  the 
96th  section,  is  a  corrupt  practice.  The  construction 
which  is  for  the  first  time  put  forward   is  that  the 

(1)  See  p.  430  (2)  1  O'M.  &  H.  98  and  101. 

(3)  1  O'M.  &  H.  289.  (4)  1  O'M.  &  H.  30  and  35. 

(5)  10  C  L.  J.  N.  S.  248. 


V, 
SlflTH. 
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words  "six  next  preceding  sections''  in  section  98      18^ 
apply  to  the  sections  preceding  section  98,  and  not    Yonvo 
sections  92  to  98.    The  language  is  clear  and  unam- 
biguous and  must  be  construed  in  their  literal  sense 
and  include  the  96th   section  which    prohibits    the 
hiring  of  teams  to  carry  yoters  to  the  i)olls. 

The  agency  cannot  be  denied  successfully,  when  we 
come  to  look  at  Mr.  Conklin^s  evidence.  He  was  on  a 
committee  which  Mr.  Smith  recognized,  and  he  can- 
vassed. 

The  learned  counsel  then  concluded  his  argument  by 
shortly  referring  to  the  evidence  in  the  Gauthier  case. 

Mr.  Robinson,  Q.  C,  and  Mr.  Bethune  for  respondent : 

The  first  case  is  the  Grant  case  upon  which  my 
learned  friend  seems  to  insist. 

This  loan  was  not  made  to  Grant  to  induce  him  to 
give  a  general  support  or  his  vote  to  Smith,  because 
that  would  have  been  given  without  the  inducement. 
The  loan  was  offered  to  Grant  to  induce  him  to  give  on 
a  particular  day,  to  suit  the  convenience  of  Mr.  Smith, 
the  assistance  which  he  would  have  given  without  the 
inducement  on  another  day.  There  was  no  corruption 
in  the  act. 

It  is  no  use  arguing  whether  this  is  a  case  of  undue 
influence  or  not.  The  charge  is  not  that  he  canvassed 
on  that  particular  day,  but  that  Grant  was  personally 
bribed  by  respondent.  Now  he  neither  bought  his  in- 
fluence or  his  vote.  [The  learned  counsel  then  briefly 
referred  to  the  cases  of  Penrose  and  Gauthier.] 

The  only  case  which  involves  a  question  of  law  is 
that  of  the  hiring  of  Mason  to  convey  voters  to  the 
poll.  First  of  all  we  contend  there  is  no  evidence  to 
show  Mr.  Smith  knew  Mr.  Conklin  was  on  the  commit- 
tee. There  was  nobody  influenced  at  all  by  the  trans- 
action. Conklin  did  not  know  whether  Mason  had  a  vote, 
and  Mason  did  not  know  which  side  Conklin  supported. 
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It  was  merely  an  ordinary  case  of  hiring  a  team,  and 
the  teams  actually  returned  before  polling  day  without 
the  voters. 

Then  as  to  the  question  of  law.  It  is  clear  until  this 
clause  was  put  in,  hiring  per  se  was  illegal  and  not 
corrupt.  The  view  taken  by  the  learned  Judge  who 
decided  this  case,  is  that  the  act  must  be  corrupt.  Now, 
the  hiring  took  place  as  a  teamster  and  not  as  voter,  and 
the  object  of  the  act  was  to  prevent  the  conveyance  of 
the  voters  and  not  the  sending  of  the  cabman  for  the 
voter,  and  that  is  all  that  was  done  in  this  case. 

The  term  **  the  six  next  preceding  sections  of  this 
Act,"  referred  to  in  sec.  98,  cannot  mean  the  sees.  92  to 
97  inclusive ;  for  the  word  "  wilful "  is  insensible  as 
applied  to  most  of  the  acts  there  specified,  which  are 
in  themselves  illegal  acts  even  at  Common  Law,  and 
involve  a  corrupt  intention  and  purix)se  as  part  of  the 
offence. 

It  seems  absurd  to  speak,  for  example,  of  wilfully 
giving  money,  or  agreeing  to  obtain  an  office  for  a  vote, 
or  corruptly  doing  so  as  a  reward  for  having  voted  ;  of 
wilfully  paying  money  with  the  intent  that  it  shall  be 
spent  in  bribery ;  of  wilfully  receiving  money  for  votes ; 
of  wilfully  treating  for  the  purpose  of  corruptly  influ- 
encing voters ;  of  wilfully  threatening  or  inflicting 
violence,  or  using  fraud,  to  compel  voters  to  vote  or 
abstain  from  voting ;  or  of  wilfully  inducing  any  one 
to  personate  a  voter  or  take  a  false  oath.  The  word 
"wilful"  cannot  have  been  used  here  in  the  sense 
either  of  doing  these  acts  intentionally,  or  of  doing  them 
knowing  that  they  were  illegal. 

Then  what  do  these  words  mean  ?  We  say  that  the 
word  "  preceding "  means  preceding  the  definition  of 
bribery,  personation,  treating  and  undue  influence  in  this 
Act ;  and  that  the  clause  may  be  so  read.  It  seems 
probable  that  the  clause  has  been  transposed  in  framing 
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the  statute,  or  that  sections  98  to  98  inclusive  were      ^^^ 
originally  framed  as  sub-sections  of  section  92.     The    Yoxjno 
word  "wilful,"  in  the  sense  of  knowing  it  to  be  an  offence,     ^^^^^ 

would  have  a  reasonable  application  to  the  acts  prohibi-      

ted  in  the  then  six  next  preceding  sections,  (sees.  86  to 
91)  many  of  which  are  acts  which  are  in  themselves 
innocent,  and  might  well  be  supposed  to  be  so  by  any 
one  not  aware  of  the  statute,  or  conversant  with  the 
special  law  of  elections.  It  is  further  to  be  observed 
that  the  effect  of  section  98,  if  applied  to  sections  92  to 
9t,  is  first  to  declare  bribery,  &c.,  to' be  a  corrupt  practice 
without  disqualification,  and  then  to  make  it  so  only 
if  done  wilfully.  As  to  the  effect  of  the  word  "  wilfully," 
see  Regina  v.  Prince  (1),  Abbott's  Law  Dictionary  (2), 
United  States  v.  Three  Railroad  Cars  (3),  Bishop's  Grim. 
Law  {i),  Lewis  Y.  Great  West.  Railway  (6),  the  Brockville 
case  (6),  the  Bolton  case  (7),  Cunningham  on  Elections 
(8),  Rogers  on  Elections  (9),  Meirelles  v.  Banning  (10). 
Mr.  Hector  Cameron^  Q.O.,  in  reply. 


BiTOHiE,  G.  J. : 

Four  charges  were  pressed  before  us  in  fhis  case. 
First  the  payment  of  a  tavern  bill  incurred  by  the 
respondent  and  a  few  friends  during  the  canvass.  The 
agent  did  not  pay  the  bill  till  after  the  election,  and 
although  the  charges  appeared  to  him  very  high,  he 
said  he  paid  the  amount  rather  than  have  a  dispute. 
Moreover  I  have  no  means  of  discovering  from  the 
evidence  what  it  would  have  been  reasonable  to  pay 
under  the  circumstances,  nor  what  are  the  usual  charges 
in  that  part  of  the  country.  I  can  see  nothing  corrupt 
in  this. 

(1)  L.  R.  2  C.  C.  R.  154.  (6)  32  U.  C.  Q.  B.  138. 

(2)  Vol.  2.  p.  654.  (7)  2  O'M.  &  H.  142. 

(3)  I  Abb.  U.  S.  196.  (S)  P.  128. 

(4)  Sec.  428.  (9)  P.  350. 

(5)  L.  R.  3  Q.  B.  P.  195,  (10)  2  B.  &  Ad.  909. 
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1880  There  is  another  charge  as  to  the  payment  of  a  note. 
YouxG  Mr.  Smith  called  on  one  of  his  supporters  (Mr.  Orani) 
g  ^'        to  canvass  with  him  on  a  certain  day,  and  the  supporter 

said  he  could  not,  because  he  was  then  &roin&r  into 

;,     ■  Winnipeg  to  settle  a  promissory  note  which  had  fallen 

due.  Mr.  Smith  said  :  "  Oh,  my  agent  is  going  in  and 
he  can  attend  to  that."  The  respondent  then  instruct- 
ed his  agent  to  pay  the  note  and  charge  it  against  the 
mortgage  money  he  was  lending  Grant.  I  do  not  think 
there  was  any  loan  or  gift  of  money.  I  think  it  was 
only  natural  for  Mr.  Smith  to  say  in  such  a  case,  if  you 
will  go  with  me  I  will  have  your  note  attended  to. 
There  was  no  corrupt  object  in  lending  the  money,  as 
Grant  was  and  had  been  always  a  strong  supporter  and 
canvasser  of  the  respondent,  and  certainly  there  was 
actually  no  loan  in  the  general  acceptance  of  the  word. 
As  to  the  Penrose  case  I  am  not  prepared  to  say  the 
Judge  was  wrong. 

But  then  we  come  to  the  Conklin  case.  In  this  case 
I  think  there  has  been  a  corrupt  act  done  by  the  agent 
which  must  avoid  the  election.  The  charge  is  :  ''  that 
Donald  Alexander  Smith,  by  his  agent,  hired  and  promised 
to  pay  and  paid  for  divers  horses,  teams,  carriages  and 
other  vehicles  to  convey  divers  voters  to  and  from  the 
I>oll,  and  to  and  from  the  neighbourhood  thereof  The 
particulars  of  this  charge  are  as  follows  :  "  Name  of  per- 
son hiring,  Elias  George  Conklin ;  name  of  person  from 
whom  hired,  John  Henry  Mason  ;  sum  promised  to  be 
paid,  fifteen  dollars  a  day,  by  E/ias  George  Conklin  to 
John  Henry  Mason  ;  sum  paid,  fifteen  dollars  per  day, 
by  Elias  George  Conklin  to  John  Henry  Mason"  Now 
what  are  the  facts  ?  Conklin  hired  a  teamster  to  fetch 
two  electors  a  few  days  before  the  polling.  The 
teamster  went  into  the  country  for  them  and  returned 
the  day  before  polling,  but  without  the  two  men. 
The  learned  Judge  has  certainly  misapprehended  the 
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law  in  this  case.    He  was  under  the  impression  that      ^^^ 
the  96th  section  only  disqualified  the  voter  and  exposed    Yoxtno 
him  to  penalties.   [The  Chief  Justice  then  read  the  96th     SMm. 
section.]     But  he  seems  to  have  entirely  overlooked  and      -— 
been  unaware  of  the  98th  section,  and  held  that  the  act      — ^ 
complained  of,  though  unlawful,  was  not  a  corrupt  act. 

Mr.  Bethune  argued  very  ingeniously  that  it  should 
not  apply  to  the  "  six  next  preceding  sections,"  but  to  the 
sections  preceding  the  97th  section.  I  do  not  think  we 
can  enter  into  such  a  refined  process  of  reasoning.  If 
this  clause  has  been  put  in  its  wrong  place,  the  error 
must  be  rectified  by  Parliament  and  not  by  us. 

Then  was  this  a  "  wilful "  offence  or  not  ? 

If  this  statute  had  simply  declared  that  whosoever 
shall  wilfully  pay  a  voter  to  bring  voters  to  the  polls 
shall  be  guilty  of  a  misdemeanor,  can  it  be  doubted  that 
on  an  indictment  on  proof  of  the  act  done,  it  would  be  no 
defence  to  set  up  ignorance  of  the  law  ?  It  is  too  clear 
for  argument  that  ignorance  of  the  law  does  not  excuse. 

Here  the  illegal  act  was  done  without  any  legal 
excuse,  and  without  any  ignorance  or  mistake  in  fact, 
and  consequently  it  was  a  wilful  breach  of  the  law,  and 
consequently  a  corrupt  act. 

It  seems  to  me  impossible  to  suppose  that  the  inten- 
tion of  the  legislature  could  have  been  to  make  the 
corrupt  act  depend  upon  the  knowledge  of  the  doer  of 
the  act  of  the  law.  When  he  engaged  in  that  elec- 
tion and  undertook  to  do  acts  in  connection  therewith, 
he  was  bound  to  know  the  law  and  to  take  care  that 
he  did  no  illegal  act.  If  he  had  stated  to  the  person :  I 
do  not  know  the  law,  I  do  not  intend  to  break  the  law, 
but  if  it  is  lawful  to  pay  you  for  bringing  the  voter  to 
the  poll,  I  will  do  so,  but  never  does  pay,  and  so  never 
promises  to  do  an  illegal  act  and  never  does  it,  he  would 
be  within  the  principle  of  the  Wheler  v.  Gibbs  case, 
just  decided,  and  as  I  understand  the  law  in  suchja  case, 
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1880      there  would  be  no  corrupt  act.   But  that  is  not  this  case. 

YocNu     Here  the  unquestionably  unlawful  act  was  done,  and 

Smith     ^^^  ^^^^  justifiration  or  excuse  to  denude  it  of  its  wilfid 

— ;—      character  is,  I  did  not  know  it  was  illegal.     But  it  is 

[      very  clear,  in  my  opinion,  that  such  a  pretence  will  not 

deprive  the  act  of  its  wilful  character.  If  a  man  volun- 
tarily breaks  the  law,  this,  in  the  eye  of  the  law,  is  a 
wilful  act,  because  the  act  done  is  a  wrongful  act  with- 
out just  cause  or  excu6.3.  To  deprive  an  unlawful  act  of 
wilfulness,  there  must  be  an  ignorance  or  mistake  of  fact, 
not  ignorance  or  error  in  point  of  law. 

All  the  cases  turn  on  ignorance  of  fact,  not  ignorance 
of  law : — 

Ignonince  or  mi>tako  is  not  the<l**fect  of  will  when  a  man  intend- 
ing to  do  a  lawful  act  docs  that  which  is  unlawful,  for  here  the  deed 
and  the  will  acting  separately,  there  is  not  that  conjunction  between 
them  which  is  necessary  to  form  a  criminal  act.  But  this  must  be  an 
ignorance  or  mistake  offactj  and  not  an  error  in  point  of  law.  Ab  if 
a  man  intending  to  kill  a  thief  or  house  breaker  in  his  own  house,  by 
mistake  kills  one  of  his  own  family,  this  is  no  criminal  action^  but  if 
a  man  thinks  he  has  a  right  to  kill  a  person  excommunicated  or  out- 
lawed wherever  he  meets  him  and  does  so,  this  is  wilful  murder  (1). 

In  this  case  the  maxim  "  Actus  non  Jacit  reum  nisi 
mens  sit  rea  "  does  not  apply. 

In  a  very  late  case  also— iJcg.  v.  Prince  (2) — ^this  doc- 
trine was  clearly  laid  down.  In  that  case,  a  man  was 
charged  with  having  abducted  a  girl  under  age ;  and 
all  the  judges  agreed  in  saying  that  mistake  in  law  is 
not  a  defence. 

The  respondent  in  this  case,  however,  had,  according 
to  the  evidence,  no  knowledge  whatever  of  the  transac- 
tion. 

The  appeal  is  allowed,  with  costs,  and  the  House  of 
Commons  will  be  notified  that  the  election  is  void. 

FOURNIKR,  J. : — 

I  will  not  enter  my  dissent  in  this  case,  although  I 

(1)  Black  Com.  by  Stephen,  2  Ed.  book  6  of  Crimes,  p.  98  and  105. 

(2)  13  Cox  C.  C.  138. 
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confess  it  is  hard  to  unseat  the  respondent  because  ^^^ 

there  has  been  an  unintentional  violation  of  the  law.  Yoimo 

Conklin  said  that  he  was  under  the  impression  that  gj^^ 

he  could  send  for  voters  before  the  polling  day,  so  long  — ^ 

as  he  did  not  send  for  them  on  the  actual  polling  day.  ' 

However,  against  the  weight  of  authorities,  I  must  ad- 
mit the  respondent's  agent  was  bound  to  know  the 
law,  and,  therefore,  the  appeal  must  be  allowed. 

Henry,  J.  : — 

There  were  four  cases  of  alleged  corrupt  practices 
argued  before  us  in  this  case : 

1.  For  alleged  bribery  by  the  respondent  for  corrupt- 
ly lending  or  advancing  money  to  one  John  F,  Grant. 

2.  The  case  of  alleged  bribery  by  the  offer  of  one 
James  Penrose  to  bribe  Henry  King  to  vote  for  the  re- 
spondent 

8.  The  alleged  bribery  by  respondent  and  his  agent, 
Sedhy  Blanchard,  of  Lapointe  and  six  others  named, 
by  the  payment  after  the  election  by  Blanchard  of 
about  $30  to  one  Gauthier  for  the  hire  of  committee 
rooms,  for  fire  and  light,  and  for  board  and  the  feeding 
of  horses,  including  the  boarding  of  five  parties  and  the 
keeping  of  their  horses. 

4.  The  hiring  of  Mason^s  team  by  one  Conklin  to  con- 
vey voters  to  the  poll. 

I  will  deal  with  these  charges  in  their  order.  As  to 
the  first,  I  have  carefully  read  over  and  considered  the 
evidence  applicable  to  it.  It  amounts  to  this :  That 
Grant,  some  months  previous  to  the  election,  with- 
out any  reference  being  made  to  it,  obtained  from 
Blanchard^  the  respondent's  solicitor,  subsequently  his 
agent  for  the  election,  the  promise  to  advance  him 
six  or  eight  hundred  dollars  on  a  mortgage  se- 
curity on  his  real  estate.  The  respondent,  before 
the   election,  set    out    to    canvass  an    outlying  dis- 
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1880      trict  and    was   recommended    by    Blanchard    to    get 
'YouNo     Grant  to  go  with  him.     Before  reaching  Granfs  house, 

Smith  ^®  ^®*  ^^^  ^^  ^®  ^^^  *^  Winnipeg,  and  request- 
ed him  to  return  with  him.  Grant  had  been  previously 
a  pronounced  supporter  of  the  respondent  and  had  been 
canvassing  for  him,  but  at  first  declined  to  accompany 
the  respondent  because  he  had  a  note  for  about  |89  due 
that  day  in  a  bank  and  said  he  must  go  to  Winnipeg  to 
have  it  taken  up,  upon  which  the  respondent  said  he 
would  send  in  and  have  that  done  in  the  meantime. 
Ghrant  thereupon  went  with  the  respondent, 
and  the  latter  sent  and  had  the  note  paid  and 
retired  by  Blanchard,  who  charged  the  amount  of 
it  to  Grant  as  a  part  of  the  sum  he  had  agreed,  on  the 
part  of  the  respondent,  to  advance  upon  the  mortgage. 
After  the  election,  the  mortgage  was  executed  by  Grant 
and  the  balance  offered  to  him  by  Blanchard.  Grant, 
however,  objected  to  allow  the  amount  of  the  note  to 
be  deducted  from  the  amount  of  the  mortgage,  as  he 
had  a  bill  against  the  respondent  for  a  previous  election, 
and  because  he  required  the  whole  amount  of  the  loan 
to  pay  off"  the  demand  for  which  he  wanted  it.  Under 
the  circumstances,  Blanchard  paid  it  to  him,  upon  a 
promise  from  Grant,  that  he  would  repay  the  amount  of 
the  note  to  him,  if  the  respondent  did  not  allow  the 
account  against  him.  Under  such  facts  I  cannot  under- 
stand anything  corrupt.  If  a  candidate  wanted  the 
presence  with  him  of  his  warm  supporter,  and  to  obtain 
it  it  was  necessary  to  substitute  some  other  means  of 
having  done  what  alone  could  secure  that  presence,  I 
think  that  under  the  circumstances  it  would  be  adding 
to  the  rigour  of  the  statute  to  decide  that  there  was 
anything  corrupt  in  the  transaction  ;  which,  from  the 
evidence,  we  have  every  reason  to  consider  bona  fide. 

As  to  the  second  case  :  The  evidence  is  so  conflicting 
that  I  do  not  feel  at  all  at  liberty  to  question  the  finding 
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of  the  learned  judge  who  tried  the  petition ;  besides,      1880 
there  is  no  sufficient  evidence  of  the  agency  of  Penrose    Young 
to  make  the  respondent  liable  for  the  serious  conse-     g^^l^ 
quences  of  his  acts.     He  says  he  at  first  thought  he      — - 
was  on  one  of  respondent's  committee,  but  that  the  day     ^'"^'   * 
before  the  election  he  found  he  was  not ;  he,  however, 
thinks  he  attended  one  or  two  committee  meetings 
afterwards.    Attendance  at  committee  meetings  is  not 
confined  to  persons  composing  them,  and  there  is  noth- 
ing to  show  what  he  calls  committee  meetings  were 
called  with  the  knowledge  or  sanctipn  of  the  respondent. 
Frequently  the  friends  of  a  candidate  form  themselves 
into  committees  and  clubs  without  his  knowledge,  and 
it  would  be  unwarrantable  to  hold  him  personally 
answerable  for  their  acts,  so  as  to  bring  them  within 
the  laws  which  make  candidates  answerable  for  the 
acts  of  their  agents. 

The  third  charge  is  not  at  all  sustained.  It  was 
for  the  payment  by  Blanchard,  the  respondent's  agent, 
after  the  election,  of  a  bill  for  which  the  respond- 
ent is  in  no  way  liable.  The  agency  terminated  with 
the  election.  No  arrangement  or  agreement  was  made 
with  Oauthier,  before  he  supplied  to  the  persons  named 
the  board  and  feed  for  their  horses,  by  the  respondent, 
or  any  one  on  his  behalf,  that  the  bill  would  be  paid. 
Ee  appears  to  have  famished  what  he  charged  for  with- 
out orders  from  any  one,  and  after  the  election  was 
over  made  up  a  pretty  high  bill  as  many  others  do 
against  candidates  in  such  cases,  and  more  especially 
against  successful  ones.  1  can  speak  from  a  long  per- 
sonal experience  of  such  cases. 

The  fourth  and  last  charge  remains  for  consideration. 
It  is  founded  on  sections  96  and  98  of  the  Election  Act 
of  1874. 

Section  96,  after  reciting  that  doubts  might  arise  as 
to  whether  the  hiring  of  teams  and  vehicles  to  convey 
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1^^  voters  to  and  from  the  polls,  and  the  paying  of  railway 
Yoo-.j  fares  and  oth^r  expenses  of  voters,  be,  or  be  not  accord- 
.,'•         ins*  to  law.  it  is  declared  and  enacted  that 

— ^^  riie  lililnj  ir  I'r^ii^-lnj   M     j  ;iy  or  {rvvin^  for  any  horse,  team, 

- '  *  CArrJij'^  fiih  or  o:h-r  vrh>Ie.  \'V  ahj  rj^r*  ii-Ute.  or  bv  any  person 
on  LI-  ^f.•it.ll^.  to  «'-nv^y  any  vntcr  or  vor^-rv  to  or  fmm  the  poll, 
or  to  or  ?p»!u  ih*?  itTij!/ ->  ;rhn.Til  rh-reof.  at  any  election,  or  the 
paym»;rit  ^y  -any  cai.  U'L»:»'-.  or  by  any  {i^^rMin  on  Li*  Ix-Lalf,  of  the 
travt-liiiig  ai.  1  otLer  ex|-L'ii^-*  of  ar.y  voter  in  going  to  or  returning 
from  any  «•!••'  t ion.  ar^.  nn  1  -hall  >-*  •:: il  ^niul  a.  t-.  aTi'i  th*^  p'^r^on  ^o 
oflV-nding  *rLalI  forfeit  th»=*  -uin  ot  one  Liuidre«J  dollars  to  any  person 
who  dhall  *ue  for  tLe  same. 

Section  98  provides  that 

Any  trilful  off^-nce  a;iain>t  any  of  the  <l3c  next  pre«*eiiing  sections 
of  thi-  Aft  -L.ill  \*e  corrjpt  practice*  within  the  meaning  of  the  pro- 
visions of  this  Act. 

Althoagh  it  would,  in  my  opinion,  be  difficult  to 
point  out  six  next  preceding  sections  to  section  98,  as 
provided  by  it,  we  must  assume  that  the  legislature 
intended  it  to  apply  to  the  next  preceding  six  sections, 
and  therefore  to  refer  to  and  include  section  96,  and 
thereby  provides  for  another  and  more  serious  offence. 
Section  96  creates  an  offence  against  a  candidate,  and 
also  against  another  i>erson  for  doing  any  of  the  acts 
prohibited  by  it,  including  as  well  the  i)er8on  who 
hires  as  the  person  who  lets  to  hire  a  horse,  team,  &c., 
and  subjects  them  to  the  penalties  provided  by  the 
section,  no  matter  how  innocently  done.  Section  98, 
however,  which  is  much  more  penal,  requires  that 
when  a  charge  is  made  under  it  there  must  be  evidence 
that  it  was  done  wilfully.  The  evidence  under  it  should 
show  that  the  act  was  done  in  such  a  way,  and  in  such 
circumstances,  that  a  jury  would  be  justified  in  finding 
it  to  have  been  done  wilfully.  That  it  was  done 
negligently,  though  sufficient  under  section  96,  would 
not  be  so  under  98,  for  the  legislature  has  clearly  pro- 
vided for  something  more  when  consec[uences  much 
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more  important  and  severe  are  to  be  the  result.    By  a      ^^^ 
comparison  and  consideration  of  the  two  sections,  no    Yovno 
other  conclusion  can  be  arrived  at.     That  every  one     ^^^^ 

must  be  presumed  to  know  the  law  is  a  judicial  maxim      

well  known  and  long  established,  but,  like  every  general     t^|^  * 
maxim  and  rule,  there  are  limitations  of  it  in  the  construc- 
tion of  statutes,  and  authorities  are  found  to  shew  that 
in  cases  similar  to  that  now  under  consideration,  the 
maxim  is  not  always  fully  applicable. 

The  case  cited  on  the  argument  by  Mr.  Robinson^ 
Meirelles  v.  Banning  (I),  establishes  that  view.  In 
giving  judgment  in  that  case  Lord  Tenterden,  C.  J., 
said  : 

The  words  "wittingly,"  ^*  willingly  "  and  "knowingly,"  in  this  penal 
clause  muf^fc  have  been  introduced  with  some  view.  If  we  suppose 
them  to  have  no  i)artic'ilar  meaning,  it  would  have  been  suflScient 
without  adding  mure,  to  impose  the  penalty  on  any  person  opening 
or  detaining  letters,  or  suffering  them  to  be  opened  or  detained.  Then, 
if  these  words  have  a  meaning,  we  must  look  for  the  explanation  of 
them,  first  to  the  preamble  clause  m  question ;  and  that  recites  that 
abuses  may  be  committed  by  wilfully  opening,  embezzeling  and 
detaining  letters.  The  enacting  part  states  what  shall  be  the  conse- 
quences of  so  doing,  namely,  that  the  pei*son  so  offending f  or  who 
shall  embezzle  any  letter,  shall  for  every  such  offence  forfeit  £20  to 
be  recovered  by  a  qui  tarn  action  ',  and,  over  and  above  such 
penalty  shall  be  forever  incapable  of  exercising  any  office,  trust  or 
employment  in,  or  relating  to  the  post  office.  Now,  in  the 
interpretation  of  the  act  so  highly  penal  on  the  party  offending, 
we  must  be  careful  to  adopt  such  a  construction  as  will  strictly 
answer  to  the  intention  expressed  by  the  legislature:  and  so  con- 
struing the  clauses  in  question  it  seems  to  me  that  the  words  '  wit- 
tingly," "  willingly  "  and  "  knowingly"  must  be  taken  to  denote  acts 
done  with  a  conscious  mind  that  the  party  is  doing  wrong. 

Parke,  J.,  said : 

In  an  action  for  penalties  and  where  a  judgment  against  the  defen- 
dant would  be  attended  with  such  serious  consequences,  the  law 
must  be  strictly  construed :  and  I  think  we  must  consider  the  fortieth 
section  of  this  Act  as  applying  to  cases  where  the  officer  knowingly 
and  wilUngly  does  what  is  wrong       ♦       ♦       « 

(1)  2B.  &  Ad  909. 


V. 
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1880  ^d  cites  Wright  v.  Smith  (1),  wherein  it  was  decided 

Young     by   the   Court  of  Exchequer:  that  a  holding  of  the 
premises  by  a  tenant  without  fraud,  and  a  fair  claim 
of  right,  was  not  a  wilful  holding  over  within  the 
^!!!I:  ^-  statute. 

Patterson,  J.,  added : 

The  statement  in  this  case  being  that  the  delivery  of  thejetters 
was  bond  fide,  I  think  it  cannot  be  said  that  the  defendant  acted 
"wittingly,  willingly  and  knowingly,''  against  the  statute. 

See  also  Lewis  v.  Oreat  Western  Railway  Co.  (2),  in 
which  the  same  doctrine  is  held.  In  that  case  Brett, 
L.  J.,  says : 

In  a  contract  where  the  term  wilful  misconduct  is  put  as  something 
different  from  and  excluding  negligence  of  every  kind,  it  seems  to  me 
that  it  must  mean  the  doing  of  something,  or  the  omitting  to  do  some- 
thing, which  it  is  wrong  to  do  or  omit,  where  the  person  who  is  guilty 
of  the  act  or  the  omission  knows  that  the  act  which  he  is  doing,  or  that 
which  he  is  omitting  to  do,  is  a  wrong  thing  to  do  or  to  omit )  and  it  in- 
volves the  knowledge  of  the  person  that  the  thing  he  is  doing  is 
wrong  (3). 

Bramwell^  L.  J.,  says : 

There  is  such  a  mass  of  authorities  to  shew  what  "  wilful  miscon- 
duct" is,  that  we  should  hardly  be  justified  as  a  Court  of  Appeal  in 
departing  from  them  even  if  we  thought  them  to  be  wrong.  "  Wilful 
misconduct "  means  misconduct  to  which  the  will  is  a  party.  Some- 
thing opposed  to  accident  or  negligence  ]  the  mi^-conductnot  the  con- 
duct, must  be  wilful  (4). 

I  have  made  the  foregoing  extracts  from  the  judg- 
ments in  the  two  cases  mentioned  for  the  purpose  of  ap- 
plpng  them,  as  I  will  now  briefly  do,  to  this  case,  after 
another  brief  reference  to  the  statute  and  the  evidence. 
"We  have  only  to  refer  to  section  96  to  find  the  legisla- 
tive declaration  that  up  to  the  passage  of  that  Act  doubts 
existed  as  to  the  law  bearing  on  the  question  now  under 
consideration,  and  the  enactment  was  considered  neces- 
sary to  remove  them.    The  offence  by  the  section  is 

(1)  5  Esp,  N.  P.  C.  203.  (3)  Ibid.  p.  210. 

(2)  L.  R.  3  <;^  B.  D.  195.  (4)  Ibid.  p.  206. 
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stated  to  be  for  conveying  voters  to  or  from  the  polls,      18^0 
or  the  neighborhood  thereof.    The  evidence  in  this  case     Youho 
shows  that  the  hiring  of  Mason  and  his  team  was  not     gj/^j^ 

to  bring  the  voters  sent  for  to  the  polls  or  the  neigh-      

borhood  of  it  on  polling  day  but  some  days  previous.  tllZl 
The  party  hired  went  for  them  and  returned  before 
polling  day  without  them.  Gonklin  swears  that  he 
understood  the  prohibition  only  to  apply  to  polling 
day,  and  therefore  thought,  in  hiring  Mason  to  go  and 
return  before  i)olling  day,  he  was  doing  what  the  law 
permitted.  If,  therefore,  he  bond  fide  and  honestly 
believed  he  was  within  the  law  and  doing  what  it  per- 
mitted, and  I  see  no  reason  to  doubt  the  fact,  then  I 
cannot  conclude  he  was  wilfully  guilty  of  misconduct 
within  the  principles  and  doctrines  held  in  the 
judgments  which  I  have  just  referred  to.  By  the  au- 
thority of  these  cases,  in  the  words  of  Bramwell,  L.  J., 
it  is  not  the  conduct  that  is  to  be  wilful,  but  the  mis- 
conduct. If  Conklin  believed  he  was  not  doing  an  ille- 
gal act,  there  was  no  wilful  misconduct  on  his  part.  If 
he  violated  the  provision  of  the  section,  it  is  not  at  all 
to  be  wondered  at,  for  the  construction  he  put  upon  it 
is  that  which  most  people  would  be  likely  to  do,  and 
although  I  will  not  say  it  is  the  right  one,  still  I  have 
little  doubt  professional  men  could  be  found  who  would 
agree  with  him,  and  it  is  certainly  the  one  an  unpro- 
fessional man  would  be  most  likely  to  adopt.  The  sec- 
tion being  capable  of  two  constructions,  is  a  man  to  be 
found  guilty  of  a  wilful  breach  of  it  who  is  unconscious 
that  he  is  violating  it.  A  man  unaccustomed  to  criticise 
acts  of  parliament  might  reasonably  assume  that  as  no 
polling  booths  had  been  erected  or  polls  open,  he  might, 
previous  to  polling  day,  hire  teams  to  bring  voters  from 
greater  distances  than  would  be  practicable  on  polling 
day.  Such  being  the  case,  we  can  the  more  readily 
give  credence  to  the  statement  of  Conklin^  that  he  con- 


V. 

Smith. 
llenr}',  J. 
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1880      fiidered  the  law  would  permit  his  doing  legally  what 
Yovsii     he  is  charged  with  and  acknowledges  having  done. 

II  will  be  seen  that  there  is  no  difference  between  the 
case  of  Conklin  and  the  postmaster  who  was  the  defend- 
ant in  Me  ire  lies  v.  Banning,  before  cited.  In  the  latter 
there  was  but  the  one  offence  created  by  the  statute, 
and  the  court  drew  its  conclusions  solely  from  the 
words  of  the  section  "  wittingly, "  "  willingly "  and 
"knowingly."  In  this  case  two  offences  are  created 
with  different  penalties,  the  second  only  providing  that 
the  offence  should  be  committed  "  wilfully."  The  two 
must  therefore  be  differently  construed,  and  I  feel  bound 
to  conclude,  the  legislature  intended  that  before  the 
more  serious  penalties  attached,  there  must  be  evidence 
that  the  **  misconduct "  and  not  the  "  conduct,"  was  wil- 
ful. Proof  of  the  prohibited  act  might  be  itself  sufficient 
prima  facie  evidence  to  sustain  the  charge  of  wilful 
misconduct,  but  if  so,  that  is  in  my  opinion  sufficiently 
rebutted  by  the  sworn  statement  of  Conklin  as  to  his 
view  of  the  law.  As  the  result  .of  this  case  he  is  a 
disinterested  witness— the  consequences  of  the  decision 
will  not  immediately  affect  him,  but  the  respondent 
and  his  constituency  generally.  The  Judges  in 
England  are  unwilling  to  avoid  an  election,  which  to 
do,  is  there  considered  a  serious  matter,  but  in  this 
case,  if  our  decision  is  against  the  respondent,  the  election 
will  be  avoided,  not  because  of  any  wilful  misconduct, 
but  because  an  agent  of  the  respondent  took  what  may 
be  held  to  be  a  mistaken  view  of  a  statutory  provision, 
but  one  not  at  all  to  be  wondered  at.  I  cannot  bring 
myself  to  think  a  construction  producing  such  a  result 
is  at  all  necessary  to  secure  the  fredom  or  purity  of 
elections,  or  that  it  would  be  in  accordance  with  the 
letter  or  spirit  of  the  statute.  I  am  of  opinion  for  the 
reasons  I  have  given,  that  the  appeal  should  be  dis- 
missed and  the  original  judgment  affirmed  with  costs. 


tOh.  IV-l    SUPRBMB  COUET  OS'  CANADA.  6l3 

Tasohebrau,  J.; —  ^S80 

Ignorantia  juris  non    excusat,    and    he    who   wil-     Young 
fully  commits  an  act  which  the  law  declares  illegal,     Smith. 

\vilfully  commits  an   offence  against  that  law.     The      

word  "  knowingly  "  is  not  in  the  statute,  and  wilfully 
here  cannot  mean  "  knowingly." 

GrWYNNE,   J.: — 

I  see  no  reason  for  objecting  to  the  finding  of  the 
learned  Judge  before  whom  this  Election  Petition  was 
tried,  1o  the  effect  that  th'>,  advance  made  by  the  res- 
pondent to  take  up  the  nolo  o '  Mr.  Grant,  then  about 
falling,  or  fallen,  due,  was  m  I  made  in  order  to  induce 
Mr.  Grant  to  procure,  or  to  endeavor  to  procure,  the 
return  of  the  respondent  to  serve  in  the  House  of  Com- 
mons. The  purpose  for  which  any  gift,  loan,  offer  or 
promise  is  made  is  the  essence  of  the  offence.  It  is  that 
which  makes  it  bribery  within  the  3rd  sub-sec.  of  the 
92nd  section  of  the  Dominion  Elections  Act  of  1874,  and 
upon  that  point  I  concur  in  the  judgment  of  the  learned 
Judge,  that  no  such  purpose  or  intent  was  established 
by  the  evidence. 

Ul)on  the  other  point,  namely,  the  hiring  of  a  team 
or  vehicle  by  Conklin  to  convey  voters  to  the  polls,  I 
am  of  opinion  that  the  term  "  six  next  preceding 
sections,"  as  used  in  sec.  98,  must  mean  the  six  sections 
next  preceding  the  98th,  and  not,  as  was  contended,  the 
six  next  preceding  the  92nd  sec. 

The  98th  sec.  is  certainly  not  very  felicitously  expres- 
sed, for  the  92nd  and  98rd  cover  "  bribery,"  the  94th 
covers  "  treating,"  the  95th  *'  undue  influence,"  and  the 
9'7th  "the  inducing  a  person  to  commit  personation"  ; 
all  of  which  are  expressly  mentioned  in  the  98th  sec, 
before  the  words  "  or  any  wilful  offence  against  any 
one  of  the  six  next  preceding  sections  of  this  Act."  So 
that  under  these  latter  words  there  is  only  "  the  hiring 

S3 
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18S0  q{  teams,  &c,"  which  is  prohibited  by  the  96th  section. 
Young  to  apply ;  however,  no  such  strained  construction  can 
Smith.     ^  entertained  as  that  the  "  six  next  preceding  sections  " 

should  be  referred  back  to  the  sections  preceding  the 

1 '   *  92nd,  or  to  any  other  sections  than  the  six  preceding  the 

98th.  And  as  to  the  words  "  wilfal  offence "  in  the 
latter  section,  the  meaning  of  the  Act,  I  think,  must  be 
held  to  be  that,  whereas  the  96th  sec.  declared  the  act, 
there  pointed  to,  to  be  an  unlawful  act,  the  98th  section 
declares  that  the  wilful  or  intentional  doing  of  an  un- 
lawful act  shall  be  corrupt.  Now,  that  the  hiring  here 
was  wilful,  that  is,  intentional,  there  can  be  no  doubt, 
and  the  excuse  that  the  party  doing  it  did  not 
know  that  it  was  made  a  corrupt  act,  or  that  it  was  an 
illegal  act,  cannot  be  received  without  frustrating  the 
intent  of  the  legislature  by  a  judicial  repeal  of  the  act — 
ignorantia  juris  non  excusat  As,  however,  the  evidence 
does  not  affect  the  respondent  personally  with  the  act, 
the  election  can  only  be  set  aside  for  the  corrupt  act  of 
an  agent,  with  which  corrupt  act  the  evidence  fails  per- 
sonally to  connect  the  respondent,  and  to  this  effect  the 
report  to  the  House  of  Commons  should  be. 

The  appeal  must  therefore  be  allowed  with  costs,  and 
the  election  be  set  aside  for  the  above  cause,  also  with 

costs. 

Appeal  allowed  with  costs. 

Solicitor  for  appellants : — John  Milnes  MacdonelL 

Solicitor  for  respondent : — Sedley  Blanchard. 
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WILLIAM  FRASEE Appellant;      1879 

•June  7. 


J.  B.  POULIOT,  es-qualiU RESPONDENT. 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR 

IjOWER  CANADA   (APPEAL  SIDE). 

Prohibition  to  alienate  i7^  a  purely  onerous  title  void— Art  970  C  C. 

X.  a,  18  Vic,  ch,  250. 

By  18  Vic,  ch.  250,  W,  F.  and  his  brother  were  authorized  to  sell 
certain  entailed  property  in  consideration  of  a  non-redeemable 
rent  representing  the  value  of  the  i)roperty.  On  the  7th  Septem- 
ber, 1860,  W,  F.,  the  appellant,  and  K  F.,  assigned  to  their 
brother,  A.  F,j2k  piece  of  land  foiming  part  of  the  above  entailed 
property,  in  consideration  of  a  rente  foncibre  of  six  jwunds,  pay- 
able the  first  day  of  October  of  each  year.  The  deed  was  regis- 
tered and  contained  the  following  stipulation  :  "  But  it  is  agreed 
tliat  the  assignee  cannot  alienate  in  any  manner  whatsoever  the 
said  land,  nor  any  part  thereof,  to  any  person  without  the  ex- 
press and  written  consent  of  the  assignors  under  penalty  of  the 
nullity  of  the  said  deed."  The  property  was  subsequently  seized 
by  a  judgment  creditor  of  .4.  F,,  and  appellant  opposecl  the  sale 
and  asked  that  the  seizui*e  be  declared  null,  because  the  proj^erty 
seized  could  not  be  sold  by  reason  of  the  above  prohibition  to 
alienate. 

Held, — On  appeal,  affirming  the  judgment  of  the  Court  below,  that 
the  deed  was  made  in  accordance  with  the  provisions  of  18  Ftc, 
ch.  250,  and  being  a  i)urely  onerous  title  on  its  face,  the  prohibi- 
tion to  alienate  contained  in  said  deed  was  void.  Art.  970  C.  C. 
L,  a 

Query :  Whether  the  substitutes  may  not,  when  tlie  substitution 
opens,  attack  the  deed  for  wjuit  of  sufficient  consi'leration. 

Appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada  (Appeal  side),  rendered  on  the 
8th  March,  1878. 


•Dec,  12. 


*  Pbbsbnt. — Ritchie,  C    J.,  and  Strong,  Fournier,  Henry  and 

Gwynne.  J.  J. 
33} 
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1879  xhe  resx>o]ident,  under  a  judgment  obtained  by  him 

Frasbr    against  Alexander  Fraser,  on  the  9th  February,  1856, 
PocLioT.    seized  an  immovable  property,  lot  No.  3,  as  belonging 

to  the  said  AleoMinder  Fraser,  and  which  lot,  forming  part 

of  the  Seigniorial  Domain  of  the  Seigniory  of  Riviere  du 
Loup,  had  been  bequeathed  by  the  late  Alexander  Eraser 
to  the  said  appellant  and  his  brother  Edward  Fraser^ 
charged  with  a  substitution  in  favor  of  their  children. 
The  appellant  and  his  brother  Edward  Eraser  fyled 
against  this  seizure  an  opposition,  to  prevent  the  sheriff 
from  proceeding  to  the  sale  of  the  property.  The 
grounds  of  this  last  proceeding  were,  that  the  immov- 
able property  seized  had  been  granted  d  litre  de  bail  a 
rente  fonciere,  to  the  said  Alexander  Eraser,  by  the  said 
William  and  Edward  Eraser,  under  the  condition  that 
the  said  grantee  should  not  part  with  it,  or  with  any 
part  thereof,  in  favor  of  any  person  soever,  without  the 
express  consent  in  writing  of  the  said  grantors,  under 
penalty  of  the  nullity  of  the  said  grant,  and  that  there- 
fore the  said  immovable  property  could  not  be  seized 
and  sold  without  the  consent  of  the  said  grantors. 

The  sale,  or  bail  a  rente  fonciire,  was  made  for  divers 
considerations,  amongst  others,  for  an  annual  rent  of 
«£6 ;  it  was  registered  on  the  12th  of  September,  1860, 
and  it  contains  the  following  stipulation :  "  It  is  agreed 
that  the  grantee  cannot  alienate  in  any  way  the  said 
lot  or  any  part  thereof  to  whomsoever^  without  the 
express  and  written  consent  of  the  grantors,  under  pain. 
of  nullity  of  the  present  deed." 

The  said  respondent  contested  the  said  opposition 
and  pretended  that  the  said  clause  could  not  be  enforced 
and  was  not  legal.  The  Court  of  original  jurisdiction 
to  wit :  the  Superior  Court  sitting  in  and  for  the  district 
of  Kamouraska  dismissed  the  opposition.  Appeal  having 
been  instituted  from  this  judgment  to  the  Provincial 
Court  of  Appeal  for  the  Province  of  Quebec,  the  last 
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Oourt  confirmed  the  said  judgment  on  division  of  three      ^^'^^ 


against  two.    Against  this  last  judgment  this  appeal  is    Frasbb 
now  instituted. 


V. 

PonuoT. 


Mr.  LangloiSy(^.G.y  for  appellant : — 

The  point  to  be  decided  in  this  case  depends  entirely 
upon  the  interpretation  to  be  given  to  the  statute,  18 
Vic,  oh.  250,  which  grants  to  the  appellant  and  to  his 
brother  the  power  to  sell  and  concede  iri*  lots  the 
"  Domaine  "  of  the  Seigniory  of  Riviire  du  Loup,  not- 
withstanding the  entail.  The  lot  in  question,  worth 
six  or  seven  thousand  dollars,  was  sold  by  the  appellant 
to  his  brother  for  an  irredeemable  ground  rent  of 
only  <£6,  and  it  is  clear  that  the  clause  prohibiting  the 
grantee  from  alienating  the  lot  in  question  was  part  of  the 
consideration.  The  contract  was  really  more  one  in  the 
nature  of  a  donation  than  of  a  sale,  and,  as  such,  was 
contrary  to  the  provisions  of  the  statute.  The  learned 
Chief  Justice  of  the  Court  of  Queen's  Bench  relied  on 
Art.  970  C.  C.  and  says  :  "  The  prohibition  to  alienate 
things  sold  or  conveyed  by  purely  onerous  title  is  void." 
But  this  article  cannot  apply  to  this  case,  because  I 
submit  we  have  clearly  shown  that  the  property  in 
question  was  not  conveyed  by  a  purely  onerous  title. 

[FouBNiER,  J. : — Can  we  give  to  an  authentic  deed 
a  different  character  than  that  which  it  purports  to 
have  ?] 

The  deed  does  not  express  on  its  face  the  actual  con- 
sideration, and  therefore  appellant  can  give  extrinsic 
evidence  which  is  consistent  with  the  deed.  The  evi- 
dence clearly  shows  that  the  parties  had  an  interest  in 
stipulating  such  a  clause,  as  well  on  account  of  the 
entail  in  favor  of  their  children,  as  to  prevent  their 
having  as  a  neighbour,  instead  of  their  brother,  a 
stranger  with  whom  they  might  not  agree. 

The  appellant  had  the  right  to  insert  the  condition 
that  the  lessee  should  not  alienate,  and  this  clause  will 
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1879      not  have  its  effect,  if  the  sale  of  the  property  under 
Frasbr    execution  cannot  be  prevented. 
T,  ^'  Moreover,  as  our  Civil  Code  came  into  force  on  the 

POUUOT.  ' 

first  of  August,  1866,  and  the  date  of  the  deed  contain- 
ing the  stipulation  giving  rise  to  this  case  is  the  7th 
Sept.,  1860,  Art.  970  can  only  be  considered  as  the 
ruling  of  the  codifiers  upon  a  point  of  law.  By  refer- 
ring to  their  remarks  on  this  article,  wc  are  far  from 
being  satisfied  that  the  article  in  question  was,  in  their 
opinion,  the  existing  law. 

The  learned  counsel  then  cited  Fafard  v.  Btianger 
(1),  Bourassa  v.  Bidard  (2). 

Mr.  Pouliot  for  resi>ondent : 

The  statute  18  Vic,  ch.  260,  gave  the  right  to  the 
appellant  and  his  brother  to  alienate,  free  from  all  sub- 
stitution, any  piece  of  land  in  their  seigniorial  domain 
at  Riviire  du  Loup,  but  respondent  contends  that, 
independent  of  the  statute,  the  sale  made  was  a  valid 
sale  under  Art.  949  C.  C.  Because,  it  might  occur  that 
the  institute  would  eventually  become  the  absolute 
owner  of  the  property  substituted,  for  instance,  by  the 
pre-decease  of  the  substitute.  The  law  affords  ample 
protection  to  the  substitute.  See  Art.  710,  C.  C.  P. 
But,  as  I  have  said,  the  sale  in  this  case,  being  un  bail 
a  rente  Jonci ere  perpeluelie  et  non  rachetable,  made  for 
divers  considerations,  amongst  others,  for  an  annual 
rent  of  <£6,  was  expressly  authorized  by  the  statute, 
and  to  contend  that  it  is  a  nullity  is  to  contend 
that  appellant  was  guilty  of  fraud.  No  fraud  has 
been  proven,  and,  it  it  existed,  surely  it  is  not  the 
appellant  who  can  claim  any  advantage  therefrom, 
his  children  being  the  ones  to  complain  when  the  sub- 
stitution may  open.  For  the  present,  the  appellant 
must  stand  by  his  own  act. 

Now,  the  appellant  has  endeavored  to  change  the 

(1)  4  L.  0.  R.  215.  (2)  14  L.  C.  R.  261. 
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nature  of  the  deed  by  establishing  a  supposed  verbal      ^^^^ 
agreement ;  this  evidence  was  objected  to,  and  the  court    Fbasbr 
declared  it  illegal  and  inadmissible.  See  Art.  1234  C.  C.   p<,u*J;,oT. 

It  is  also  urged  that  the  prohibition  to  alienate  is  a  •— 
part  of  the  consideration  for  which  the  lot  in  question 
was  granted.  But  such  a  condition  is  invalid  when 
the  deed  is  a  purely  onerous  one,  and  all  the  judges 
agree  in  saying  that  there  is  no  doubt  that  the  title  of 
Alexander  Fraser  is  a  purely  onerous  one.  The  case  of 
Tourangeau  v.  Renaud  (1)  is  in  point. 

This  case  was  decided  in  the  first  instance  by  the 
Superior  Court,  and  subsequently  brought  to  the  Privy 
Council  in  England ;  and  a  disposition  made  by  a  testa- 
tor, by  which  he  prohibited  his  children  to  alienate, 
for  the  space  of  twenty  years  only,  the  bequeathed 
property,  was  declared  null,  being  contrary  to  public 
order  and  made  without  consideration ;  and  yet 
this  case  was  much  more  favorable  than  the  one 
now  under  consideration,  since  the  restriction  was 
only  for  a  limited  time.  From  the  appellant's  mode  of 
reasoning,  it  would  seem  that  any  one  desirous  of  main- 
taining the  prohibition  inserted  in  the  above  mentioned 
testament  could  well  say  that  it  was  made  for  laudable 
reasons  of  foresight  and  prudence,  e.  g.  through  fear 
that  the  legatees  might  abuse  the  right  of  property  thus 
conferred  upon  them,  or  to  secure  them  means  of  exist- 
ence for  a  certain  period. 

Mr.  Langlois,  Q.  C,  in  reply. 

RiTOHiK,  C.  J. : — 

Mr.  Langlois,  who  argued  this  case  on  the  part  of  the 
appellant,  stated  frankly  that  the  simple  question  is, 
whetht'r  the  deed  is  an  onerous  or  a  gratuitous  deed, 
if  onerous  he  admitted  the  appeal  fails — ^to  use  his  own 
expression.  Now,  it  is  clear,  I  think,  beyond  all  dispute, 

(1)  12  L.  C.  Jur.  90. 
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1879      that  this  deed  on  its  face  creates  a  purely  onerons  title, 

Fraseb    with  nothing  whatever  to  indicate  to  the  contrary,  that 

PoiniioT.    ^^®  d^eed  was  in  whole  or  in  part,  gratuitous,  which 

-7-      deed,  so  on  the  face  of  it  being  onerous,  I  think,  the  appel- 

1     'lants,  the  grantors,  cannot  gainsay  in  this  proceeding 

in  any  way,  and  as  to  which  the  prohibition  to  alienate 
18  null.  ( >no  of  the  grounds  taken  is,  that  it  has  been 
alleged  that  the  property  was  of  a  larger  value  than  the 
monetary  rent  fixed  in  the  deed  would  represent.  As 
I  understand  the  law  in  the  province  of  Quebec,  that 
evidence  ought  not  to  have  been  received  at  all,  be- 
cause in  a  proceeding  of  this  kind  it  was  not  open  to 
grantors  to  destroy  the  effect  of  this  official  instrument 
which  they  had  made  under  this  statute;  but,  if 
this  transfer  is,  by  reason  of  inadequacy  of  price  or 
want  of  consideration,  in  derogation  of  the  right 
to  sell  under  the  statute,  and  in  derogation  of  the 
rights  of  the  substitutes,  and  thus  the  grantors  have 
not  acted  in  good  faith  as  against  them,  then  they, 
the  grantors,  cannot  set  up  such  their  bad  faith  to 
defeat  their  own  deed  valid  on  its  face  against  their 
own  grantee.  But  the  substitutes  may  possibly,  when 
the  substitution  shall  be  opened,  contest  the  transac- 
tion. In  the  meantime,  as  against  the  appellants,  I 
think  the  deed  must  stand,  and  therefore  the  decision 
of  the  Superior  Court,  confirmed  by  the  Court  of  Queen's 
Bench,  was  right,  and  both  those  judgments  should  be 
affirmed. 

Strong,  J.,  stated  that  he  concurred  in  the  judgment 
of  Fournier,  J. 

FOURNIEB,  J. : 

La  substitution  cr66e  suivant  les  formes  Ifegales  par  le 
testament  d' Alexandre  Eraser ,  en  date  du  11  fi§vrier 
1888,  a  d'abord  6t6  ouverte  en  faveur  de  Malcolm  Fraser, 


70L.  IV.J    SUPREME  COUBT  OP  CANADA,  621 

son  file ;  puis  apr^s  son  d6cds  sans  enfants,  elle  Ta  6t6  en      |^ 
favenr    des  Appelants  qui,  par  le  m6me  testament,    Frasbb 
fetaient,  dans  ce  cas,  appelfes  k  remettre  les  mftmes  biens   pquuot, 
a  charge  aussi  de  substitution  eu  faveur   de  Ieurs„   — :-  ^ 

°  Foumiep,J. 

enfants.  .... 

Les  Appelants,  comme  grey6s  de  substitution,  ne  pou* 
vaient  aligner  les  biens  substitu6s  que  sous  la  condition 
rfesolutoire  inhferente  k  leur  titre, — ^mais  pour  des 
raisons  d'int6r6t  public  6nonc6es  dans  le  pr6ambule 
de  Tacte  18  Vic.  ch.  250,  ils  ont  obtenu  la  facultfi 
d'ali6ner  le  domaine  de  la  seigneurie  de  la  Riviire-du* 
Loup  aux  conditions  suivantes : 

La  ler  section  valide  les  concessions  qui  avaient  d6J£k 
6t6  faites  de  partie  du  domaine.  La  2e  sec.  autorise  les 
Appelants  William  et  Edouard  Fraser  k  yendre  et  aligner 
conjointement  par  lots  et  portions  le  domaine  de  la  dite 
seigneurie, — pourvu  toujours  que  cette  vente  soit  faite 
pour  une  rente  fonciere  non  rachetable,  ou  i>our  une 
rente  constitu^.  La  8e  sec.  declare  que  les  dits 
William  et  Edouard  Fraser  ne  pourront  recevoir  et 
placer  le  capital  des  rentes  constitutes  sans  le  consen- 
tement  du  tuteur  k  la  substitution. 

Conform6ment  aux  pouvoirs  qui  leur  6taient  ainsi 
conf§r6s,  les  Appelants  ont,  par  acte  en  date  du  7 
septembre  1860,  conc6d6  a  Alexandre  Fraser,  en  consi- 
deration d'une  rente  annuelle  de  £6  courant  un  terrain 
faisant  partie  du  domaine  en  question,  situ6  dans  le 
village  de  Fraserville,  paroisse  de  St,  Patrice  de  la 
Riviire-dU'Loup, 

Get  acte  a  et6  enregistre  le  12  septembre  1860.  Outre 
la  rente  annuelle,  cet  acte  contient  les  rfeserves  et 
charges  suivantes : 

"  lo  Do  toutes  les  batisses  qui  se  trouvent  pr^sente- 
ment  sur  le  terrain  sus-baill6,  pour  les  enlever  aussitot 
que  le  preneur  le  requerra,  si  ce  n'est  celle  occupee  par 
Honors  Sirois  que  les  bailleurs  ne  seront  tenus  d'enle- 
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1879     Ygy  q^-^  rexpiration  dn  bail  oonsenti  par  le  dit  William 

Filacer     Fraser  a  ce  dernier.     2o   Droit  de  redresser  la  dite 

PocuoT.    a^^Jiii^t  ^^  prenant  snr  le  terrain  sas-baill6  I'fetendne 

^   — r   ,  de  terrain  necessaire,  sans  diminution  du  prii  du  pr6- 

_      sent  bail,  et  sans  indemnity  en  favenr  du  premier,  pour 

r^tendne  de  terrain  ainsi  prise,  de  laquelle  avenue  ils 

jouiront  en  commun,  et  qu'ils  entretiendront  chacun 

pour  moitie.     80  De  tout  le  terrain  occupy  par  T^lise 

anglicane.     4o  Du  droit  de  communication  sur  le  dit 

terrain  pour  Texploitation  de  leur  moulin  k  farine  et  r 

autres  industries  qu*ils  pourront  pratiquer  sur  la  dite 

riviere. 

"  Ce  bail  fait  a  charge  par  le  preneur  qui  s'y  oblige : 
lo  de  faire  mesurer,  chainer  et  bomer  le  dit  terrain,  et 
d'en  foumir  un  proces- verbal  aux  bailleurs  k  ses  frais. 
2o  De  IcuT  foumir  copie  des  pr^sentes  dument  enregis- 
tr^es  aussi  a  ses  frais.  So  D'euclore  le  terrain  et  le  tenir 
clos  et  de  repondre  a  tons  devoirs  de  voisin  auxquels  il 
I>eut  6tre  tenu,  sans  que  les  bailleurs  y  soient  tenus 
comme  voisin  ordinaire.  4o  De  leur  payer  en  leur 
bureau,  au  dit  lieu  de  la  RivHre-du'Loup,  le  premier 
octobre  ehaque  ann^,  et  dont  le  paiement  se  fera  le 
premier  octobre  de  Tann^e  prochaine,  la  somme  de  six 
louis  courant  de  rente  fonciere,  pour  ensuite  continuer 
le  dit  paiement  k  pareille  6poque  ehaque  ann6e,  au  paie- 
ment duquel  prix  de  fermage  le  dit  lot  de  terre  sus- 
baill6  demeure  sp6cialemeut  hypothfequfe  en  faveur  des 
bailleurs  de  fonds.'" 

Cet  acte  contient  de  plus  la  stipulation  suivante  qui 
fait  le  sujet  de  la  difficulte  en  cette  cause  : 

"  Mais  il  est  convenu  que  le  preneur  ne  i)ourra  aligner 
d'aucune  maniere  le  dit  terrain,  ni  aucune  partie  d'ice- 
lui  k  qui  que  ce  soit,  sans  le  consentement  expres  et 
par  ecrit  des  bailleurs,  a  peine  de  nullit6  du  present 
acte." 

La  question  que  souldve  cette  clause  est  de  savoir  si 
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dans  Tacte  de  concession  dont  les  conditions  sont  6non-      1^79 
c6e8  plus  haut,  la  prohibition  d'ali^ner  impos^e  au    Feaber 
concessionnaire  Alexandre  Fraser,  est  16gale.  Pocuot. 

Le  Code  Civil,  art.  970,  contient  si  ce  siijet  la  disposi-      — y 

tion    suivante:    "La  prohibition    d'alifener    la    chose      '** 

"  vendue  ou  c6d6e  a  titre  puremeut  onfereux  est  nuUe." 
Cet  article  est  donn^  oomme  6tant  conforme  a  Tanciea 
droit,  d'apres  lequel  la  validite  de  cette  clause  doit 
6tre  d6cid6e  parce  qu'elle  est  contenue  dans  un  oontrat 
anterieur  au  code. 

Le  prinoipe  6nonc6  aussi  clairement  qu'il  Test  dans 
Tart.  cit6,  n'6tant  pas  susceptible  de  doute,  il  ne  reste 
done  pour  en  faire  Tapplication  k  cette  cause  qxCk  dfi* 
terminer  le  caractere  dc  I'acte  de  concession.  Est*il 
k  titre  purement  onereux?  La  simple  lecture  de  I'acte 
suffit  pour  en  convaincre.  II  ne  contient  que  des 
reserves,  des  conditions  et  charges  on^reuses.  On  n'y 
trouve  pas  une  seule  expression  qui  puisse  denoter  de 
la  part  des  Appelants  la  moindre  intention  de  faire  un 
acte  de  Iib6ralit6  on  faveur  du  concessionnaire.  D'ail. 
leur  si  telle  eut  6t6  leur  intention  ils  n'auraient  pu  le 
faire,  car  les  Appelants,  comme  grev6s  de  substitution, 
ne  pouvaient  pas  disposer  de  cette  propri6t6  k  titre 
gratuit  directement  ni  indirectement.  De  plus,  ils  en 
6taient  emp6ch6s  par  le  statut  qui  les  autorise  a  ne  vendre 
ou  conceder  qu'a  des  conditions  on6reuses  afin  de  pro- 
t6ger  les  droits  des  appeles  a  recueillir  plus  tard  les  biens 
substitu^s.  Leur  acte  de  concession  est  done  a  sa  face,  ce 
qu'il  devait  6tre  d'apres  le  statut,  un  titre  ontreux. 

Mais  pour  lui  en  lever  ce  caractere  et  le  faire  accepter 
comme  fait  a  titre  gratuit  pour  une  partie,  afin  de  faire 
maintenir  la  prohibition  d'aliener,  les  Appelants  ont 
all£gu6  que  par  convention  verbale  "  il  avait  6t6  con- 
"venu  eutre  les  parties  que  le  preneur  remettrait  a 
"  demande  le  dit  terrain  aux  bailleurs  qui  voulaient  s'y 
"b&tir  chacun  une  maison,  et  que  sans  cette  convention 
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\m)      « leg  dits  opposants  n'aaraient  pas  bailie  pour  on  prix  si 

FrLeb    "  modique  un  terrain  valaut  plusieors  milliers  de  pias* 

PouLioT    "  ^^®^"  Un  t6moin  a  ete  eniendu  pour  en  faire  la  preaye, 

— 7-      mais  la  preuve  testimoniale  de  toute  convention  tendant 

.^^  '  '&  contredire  un  acte  authentique  est  interdite,  art  1234 

C.  C.     '*  Dans  aucun  cas  la  preuve  testimoniale  ne  pent 

'*6tre  admise  pour  contredire  ou  changer  les  termes 

"  d'un  §crit  valablement  fait."      Cette  preuve  doit  nfe- 

cessairement  6tre  rejetee  et  Tacte  doit  subsister  dans 

toute  son  intfegrite. 

Les  Appelants  ont  aussi  attaque  la  validity  de  leur 
acte  en  pretendant  qu'ils  n'avaient  pas  le  droit  de  le 
faire  k  raison  de  la  substitution  dont  ils  sont  grev6s. 
lis  commettent  en  cela  une  double  erreur :  d*abord  parce 
que  le  statut  ci-dessus  cit6  a  et§  passe  sp^ialement  k 
leur  demande  pour  les  autoriser  k  faire  un  acte  de  la 
nature  de  celui  dont-il  s'agit,  et  ensuite  parce  que  sans 
ce  statut  un  pareil  acte  serait  valable  pour  au  moins 
leur  vie  durante  et  ne  serait  dans  tons  les  cas  sujet  k 
revocation  que  par  r6v6nement  de  I'ouverture  de  la 
substitution  en  faveur  des  enfants  des  baillcurs.  lis  se 
plaignent  aussi  que  la  concession  n'a  6t6  faite  que  i>our 
un  prix  modique,  tandis  que  le  terrain  est  d'une  valeur 
beaucoup  plus  considerable.  Cela  se  pent,  mais  ce 
n'est  pas  une  raison  suffisante  pour  revenir  centre  leur 
propre  acte.  Le  contrat  ayant  ete  valablement  fait, 
il  ne  pent  pas  6tre  an6anti  par  la  volonte  d'une  seule 
des  parties, — il  ne  pourraient  Tetre  que  du  consente- 
ment  de  toutes  les  parties —ou  sur  une  contestation  rS- 
g^liere  entre  elles  pour  quelques  causes  Ifegales, — et 
encore  dans  le  cas  ou  son  annulation  n*interviendrait 
pas  avec  les  droits  acquis  par  les  tiers. 

11  se  peut  que  le^  int^rSts  des  appeles  aient  6t6  les6s 
dans  cette  transaction,  mais  comme  leurs  droits  ne  sont 
encore  qu'une  esp^rance  de  recueillir  les  biens  substi- 
tu6s  si  la  condition  arrive,  ils  seront  toujours  k  temps 
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lors  de  rouverture  de  la  substitution  en  leur  faveur  ^^79 

pour  se  faire  remettre  dans  les  droits  que  leur  assurent  Frabbr 

la  substitution  et    le  statut  en  vertu  duquel  Tacte  en  p^puoT. 

question  a  6te  passe.  — r 

Pour  ces  motifs  je  suis  d 'opinion  que  la  prohibition  ' 

d'aliener  contenue  dans  cet  act  est  nulle  et  que  le  juge- 
ment  de  la  Cour  du  Banc  de  la  Reine  doit  6tre  con- 
firm6  avec  d6pens, 

Henry,  J. : 

I  concur  in  the  judgment  which  has  just  been  read. 
The  statute  was  passed  barring  the  rights  of  the  substi- 
tutes, and  to  enable  the  parties  to  convey  to  purchasers 
clear  and  full  title  of  the  premises.  They  did  not  pur- 
sue the  course  pointed  out  by  the  statute,  but  made 
transfers,  reserving  certain  rights  to  themselves.  Under 
these  circumstances,  I  think  the  terms  and  the  inten- 
tion of  the  statute  were  not  pursued,  and  that,  having 
done  so,  and  not  having  gone  according  to  the  statute, 
there  is  no  person  who  could  claim  under  the  Act,  or 
take  any  advantage  of  the  reservations  in  the  transfers 
except  the  substitutes  themselves.  I  do  not  think  it  is 
in  the  mouth  of  these  parties  to  say  they  shall  take 
advantage  of  a  provision,  under  the  impression  that 
they  have  made  a  gratuitous  gift.  A  gratuitous  gift 
and  the  principles  applicable  to  it  are  not  at  all  applica- 
ble where  there  is  an  onerous  grant.  In  one  case  the 
party  is  supposed  to  have  the  right  to  annex  conditions 
to  what  he  freely  gives  away.  In  the  other,  where 
there  is  a  consideration,  no  matter  how  small,  it  partakes 
of  all  the  conditions  of  an  onerous  grant,  and  therefore 
I  do  not  think  it  comes  within  the  rule  which  allows  a 
party  to  take  possession  of  the  property  again  on  some 
condition,  such  as  that  stated  in  this  case.  Therefore, 
I  think  the  judgment  of  the  court  below  should  be  con- 
firmed and  the  appeal  dismissed. 
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J  87^         GwYNNi;,  J.  :— 

Fraser        I  entirely  concur  in  the  judgments  delivered  by  the 

PoLfioT.    learned  judge  of  the  Superior  Court,  and  by  the  learned 

'■""      Chief  Justice  of  the  Court  of  Queen's  Bench  in  appeal. 

It  is  admitted,  by  the  learned  counsel  for  the  appellant, 

that  if  the  article  970  of  the  Civil  Code  applies,  the  case 

must  fall  to  the  ground. 

The  points  urged  in  support  of  the  appeal  are :  Firstly, 
That  this  case  does  not  come  within  article  970,  because, 
as  is  contended,  the  property  in  question  has  not  been 
conveyed  by  purely  onerous  title,  but  for  a  consideration 
partly  pecuniary  and  partly  gratuitous.  The  gratuitous 
consideration  (which  it  is  contended  sufficiently  appears 
upon  the  deed)  consisting  in  a  desire  to  benefit  a  brother: 
and  the  interest  relied  upon  to  shew  that  the  prohibi- 
tion  to  alienate  was  not  without  cause  consisting  in  the 
entail  in  favor  of  the  children  of  the  Bailleurs  under  the 
will  of  Alexander  Fraser,  deceased,  and  in  the  interest 
which  the  Bailleurs  had  to  have  their  brother  as  a  neigh- 
bour instead  of  a  stranger.  Secondly,  conceding  the  title 
of  the  grantee  in  the  deed  of  concession  to  be  a  purely 
onerous  title,  still  (the  deed  having  been  executed  before 
the  Civil  Code  came  into  force)  that  this  case  is  not  to 
be  governed  by  article  970,  but  by  the  old  law,  which, 
(as  is  contended)  was  different,  and  which,  (as  is 
also  contended,)  did  not  make  a  prohibition  to  alienate 
things  conveyed  by  purely  onerous  title  void,  unless,  in 
addition  thereto,  the  difense  d'alUner  was  8an$  cause, 
and  it  is  contended  that  hero  it  was  not  sans  cause,  for 
the  reasons  suggested  in  the  first  objection. 

This  objection  appears  to  amount  simply  to  this,  that 
article  970  announces  new  law,  and  that  the  old  law 
did  not  avoid  the  agreement  not  to  alienate  in  a  case 
like  the  present,  for  the  reasons  suggested.  In  support 
of  this  contention,  certain  remarks  of  the  codifiers  in 
their  report  made  under  the  act  have  been  quoted,  for 


«. 
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the  purpose  ot  establishing  that  their  intention  was  to      ^^79 
create  new  law  by  this  article  970.  And  thirdly :  that  the    Fkaser 
article  970,  though  not  given  as  new  law,  is  to  be    „  ^' 

regarded  as  no  more  than  an  affirmation  of  the  previous-      

ly  received  maxim  that  a  difense  (T aligner  pure  et  simple 
et  sans  cause  was  without  effect,  and  so  that  this  case  is 
to  be  governed  by  the  application  of  that  maxim  which, 
as  is  contended,  authorized  the  defense  (Tali^ner  in  this 
particular  case,  for  the  reasons  above  suggested.  This 
objection  seems  to  be  much  the  same  as  the  previous 
one. 

Now,  assuming  the  article  as  here  suggested,  an 
affirmation  of  the  previously  received  maxim,  that,  as  it 
seems  to  me,  is  equivalent  to  construing  it  as  declaratory 
of  what  the  old  law  was,  and  this  is  the  light  in  which 
the  articles  of  the  code  which  are  not  stated  to  be 
alterations  or  amendments  of  the  old  law  are  to  be 
regarded.  In  this  view,  article  970  must  be  read  as 
declaring  that,  by  the  old  law,  the  prohibition  to  alienate 
things  sold  or  conveyed  by  purely  onerous  title  is  void. 

In  this  view  the  remarks  of  the  codifiers  relied  upon 
could  not  alter  the  character  of  the  article,  if,  which  I 
do  not  think  to  be  the  case,  the  remarks,  as  quoted,  can 
fairly  be  said  to  afford  evidence  that  the  article  was  not 
intended  by  them  to  be  declaratory  of  the  existing  law. 

The  case,  however,  as  it  appears  to  me,  must  be  wholly 
regarded  in  the  light  of  the  statute  18  Vic,  ch.  250, 
and,  so  regarding  it,  cadit  qtiesfio. 

The  grounds  of  opposition  relied  upon  are,  that  the 
opposants  had  no  right  to  convey  the  land  to  the  defend- 
ant as  they  did,  because  that  they  were  charged  with  a 
substitution  in  favor  of  their  children  by  the  will  of 
Alexander  Fraser,  deceased,  and  further  that  it  was  never 
intended  that  the  said  deed  of  conveyance  should  be  ser- 
iously what  it  purports  to  be,  but  that  on  the  contrary  it 
was  agreed  between  the  opposants  and  the  defendant, 
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1880  letter,  dated  26th  Augnst,  1873,  the  Kiniflter  of  Pablic  Works 

f^T'^  authorized  the  suppliant  to  make  an  addition  to  the  wharf  by 

^^  the  erection  of  a  superstructure  to  be  used  ae  a  coal  floor,  for 

Ths  Qubkn.         the  additional  sum  of  $18,400.     Further  extra  work,  which 

amounted  to  $2,781,  was  performed  under  another  letter  from 
the  Public  Works  Department.  The  work  was  completed,  and 
on  the  final  certificate  of  the  Government's  engineer  in  charge 
of  the  works,  the  sum  of  $9,631,  as  the  balance  due,  was  paid  to 
the  suppliant,  who  gave  the  following  receipt,  dated  30th  April, 
1875 :  ^  Received  from  the  Intercolonial  Bailway,  in  fiill,  for  all 
amounts  against  the  government  for  works  under  contract,  as 
follows :  '  Richmond  deep  water  wharf  works  for  storage  of  coals, 
works  for  bracing  wharf,  rebuilding  two  stone  cribs,  the  sum  of 
$9,681/  "  The  suppliant  sued  for  extra  work,  which  he  alleged 
was  not  covered  by  the  pajrment  made  on  the  30th  April,  1875, 
and  also  for  damages  caused  to  him  by  deficiency  in  and  irregu* 
larity  of  payments.  The  petition  was  dismissed  with  cost ;  and 
a  rule  nisi  for  a  new  trial  was  subsequently  moved  for  and  dis- 
charged. 
Held,  affirming  judgment  of  Court  below  :  That  all  the  work  per- 
formed by  the  suppliant  for  the  government  was  either  contract 
work  within  the  plans  or  specifications,  or  extra  work  within  the 
meaning  of  the  7th  clause  of  the  contract^  and  that  he  was 
paid  in  full  the  contract  price,  and  also  the  price  of  all  extra 
work  for  which  he  could  produce  written  authority,  and  that 
written  authority  of  the  engineer  and  the  estimate  of  the  value 
of  the  work  are  conditions  precedent  to  the  right  of  the  sup- 
pliant to  recover  payment  for  any  other  extra  work.  {Henry , 
J.,  dissenting.) 
Per  Riiehitf  C.  J.-^That  neither  the  engineer,  nor  the  clerk  of  the 
works,  nor  any  subordinate  officer  in  charge  of  any  of  the  works 
of  the  Dominion  of  Canada^  have  any  power  or  authority,  express 
or  implied,  under  the  law  to  bind  the  Crown  to  any  contract  or 
expenditure  not  specially  authorised  by  the  express  terms  of 
contract  duly  entered  into  between  the  Crown  and  the  contrac- 
tor according  to  law,  and  then  only  in  the  specific  manner  pro- 
vided for  by  the  express  terms  of  the  contract. 

Appeal  from  a  judgment  of  the  Exchequer  Court  of 
Canada^  discharging  a  rule  nisi,  for  a  new  trial  in  a 
petition  of  right  case  tried  before  Foumier^  J. 

The   suppliant  filed   a   petition  of  right,  claiming 
compensation  for  extra  work  performed  in  connection 
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with  the  bnilding  a  deep  sea  wharf  and  coal  floor,  &c.,      1^^ 
at  the  Richmond  Station,  at  Halifax^  N,8.  O'Branr 

The  petition  alleged  as  follows :-  ^  J^^ 

"  That  on  the  fourth  day  of  December,  in  the  year  of     

our  Lord,  one  thousand  eight  hundred  and  seventy-two, 
your  suppliant  by  articles  of  agreement  under  seal  and 
duly  executed  in  duplicate,  between  your  suppliant  of 
the  first  part,  and  Her  Majesty  Queen  Victoria^  repre- 
sented  by  the  Honorable  the  Minister  of  Public  Works 
of  the  Dominion  of  Canada^  of  the  second  part,  bound 
and  obliged  himself  to  construct,  complete  and  finish 
in  every  respect  to  the  satisfaction  of  the  said  Minister, 
all  the  work  required  in  and  for  the  construction  of  a 
deep-water  wharf  at  or  near  the  Richmond  Station  of 
the  Nova  Scotia  fiailway  in  the  said  Province  of  Nova 
Scotia^  and  in  accordance  with  certain  plans  and  si>eci- 
fications  also  duly  signed,  remaining  on  record  in  the 
Department  of  Public  Works  for  said  Dominion  of 
Canada^  which  said  plans  and  specifications  are  respec- 
tively deemed  and  taken  and  read  as  part  and  parcel  of 
said  agreement,  as  by  reference  thereto  will  fully  and 
at  large  appear.  In  consideraton  whereof  Her  Majesty 
Queen  Victoria^  represented  by  the  said  Minister  afore- 
said, agreed  to  pay  the  sum  of  seventy-eight  thousand 
dollars,  to  be  paid  according  to  certain  schedule  of  prices 
designated  to  be  used  to  ascertain  the  approximate  value 
of  the  work  done.  And  it  was  further  agreed  that  if 
any  change  or  alteration,  either  in  the  position  or  details 
of  any  part  of  the  work  during  the  progress  thereof, 
your  suppliant,  the  contractor,  was  bound  to  make  such 
alteration  or  change,  and  if  such  alteration  or  change 
should  entail  extra  expense  on  him,  the  same  was  to  be 
allowed  him. 

"  That  your    suppliant  proceeded  with  the  work. 
That  in  the  summer  of  the  year  1873,  material  altera- 

ions  were  made  in  the  plans  changing  the  original 
d4| 
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J  880      stmctore  providing  for  a  coal  floor,  &c.,  at  an  expense  of 

(rBRiBN    eighteen  thousand  four  hundred  dollars  as  estimated  by 

Tub  Qctbex  ^^®  Engineer.    This  alteration  proving  injurious  to  the 

— -  structure,  a  further  sum  of  two  thousand  seven  hun- 
dred dollars  additional  was  estimated  by  the  Engineer 
for  bracing  the  structure.  On  the  completion  of  all  the 
aforesaid  works  the  Engineer  required  of  your  sup- 
pliant to  perform  a  vast  amount  of  extra  work  in- 
volving additional  labor  and  expenditure  of  material 
not  provided  for  in  any  former  contract  or  estimates. 
That  your  claimant  claimed  extra  payment  therefor 
which  the  Engineer  refused  to  allow,  but  obliged  your 
suppliant  to  do  the  work  which  he  did  under  protest, 
always  claiming,  however,  that  such  work  should  be 
paid  for  as  extra. 

*'  That  your  suppliant  alleges  that  the  extra  work  for 
which  he  claims  compensation  consists  of  additional 
fenders,  besides  other  works,  extra  ballasts,  scarfing 
timbers,  substitution  of  long  for  short  timbers,  labor 
and  material  occasioned  by  alteration  of  plan  of  eleva- 
tion, alterations  in  site  and  level  of  elevation,  additional 
piles  required  and  furnished,  extra  bracing  and  framing 
to  cribs,  longitudinal  framing  for  elevation,  scarfing 
longitudinal  timber,  cutting  ends  of  logs  under  low  wa- 
ter for  which  marine  divers  were  employed  at  great  ex- 
pense ;  extra  fenders  for  cribs  and  floors ;  all  these  be- 
sides divers  other  additional  work  and  labor  were  requir- 
ed to  be  done,and  which  compelled  your  suppliant  to  lay 
out  and  expend  divers  large  sums  of  money  in  the  em- 
ployment of  labor  and  purchase  of  material — for  which 
he  has  received  no  compensation  whatever. 

Your  suppliant  alleges  that  the  foregoing  outlay  and 
expenditure  of  labor  and  material  was  rendered  ab- 
solutely necessary  from  the  want  of  proper  foresight 
in  making  the  original  plans,  and  for  not  providing  for 
the  additional  strain  or  pressure  on  the  work  occasioned 
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by  the  alterations  and  additions  hereinbefore  set  forth.      ^^^ 
That  this  additional  work  was  ordered  by  the  engineer   O'Bsiek 
or  officer  in  charge,  was  strictly  performed  as  directed,  rp^  qjjmtr. 
bnt  has  never  been  paid  for.  ""^ 

"Your  suppliant  alleges  that  he  sustained  great 
damage  and  loss  from  inequality  of  payments,  falling 
very  far  short  of  what  he  was  strictly  entitled  to  under 
the  contracts  and  amount  of  work  done ;  he  also  sus- 
tained heavy  loss  and  damage  from  the  great  irregu- 
larity of  payments  which  not  only  crippled  his  opera- 
tions, but  put  him  to  loss  and  expense  in  procuring 
money  which  was  long  overdue  him  under  his  contract, 
and  which,  even  if  it  had  been  paid,  with  reasonable 
punctuality,  would  have  saved  him  a  large  amount  of 
interest  expended  in  obtaining  money  elsewhere. 

"  Vour  suppliant  alleges  that  his  claim  for  compen- 
sation does  not  come  within  the  provisions  of  the^Act 
of  81st  Ffc,  entitled,  "  An  Act  respecting  the  Public 
Works  of  Canada,^^  or  Acts  in  amendment  thereof; 
because  under  the  terms  of  the  contract  signed  by 
suppliant,  it  is  provided  that  the  determination  of  any 
matter  of  difference  arising  out  of  or  concerned  with 
the  same  shall  be  decided  by  the  Minister  or  Architect, 
or  by  an  Engineer  or  Officer  of  the  Department,  and 
that  his  claim  for  compensation  comes  strictly  within 
the  provisions  of  the  Act  passed  during  the  last  Session 
of  the  Dominion  of  Canada^  entitled,  'An  Act  to 
provide  for  the  Institution  of  Suits  against  the  Crown 
by  Petition  of  Right,  and  respecting  procedure  in 
Crown  suits.' 

**  Your  suppliant  therefore  humbly  prays  that,"  &c. 

The  Attorney  Q-eneral  on  behalf  of  Her  Majesty  by 
his  answer  admitted  the  contract  and  said : 

'*  2.  I  admit  that  the  suppliant  proceeded  with  the 
work  mentioned  in  the  said  contract,  and  that  certain 
alterations  were  made  in  the  plan  thereof,  providing  for 
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1880      a  coal  floor,  and  that  the  cost  of  such  alterations  was 
O'fiuBir    estimated  by  the  engineer  in  charge,  and  agreed  to  by 
Tm  Qumms  *^®  suppliant  at  the  sum  of  $18,400. 

— —  "  8.  I  admit  that  additional  bracing  was  required  in 
the  work,  and  that  the  sum  of  $2,781  was  estimated  by 
the  engineer,  and  agreed  to  by  the  suppliant  as  the 
cost  thereof. 

"  4.  The  price  which  the  suppliant  was  to  receive  for 
alterations  occasioned  by  the  construction  of  the  coal 
floor,  and  the  extra  bracing  as  aforesaid,  was  agreed  to 
by  the  suppliant  as  aforesaid,  before  he  did  the  work, 
and  the  supplicant  was  fully  paid  and  satisfied,  the 
original  contract  price  of  178,000,  and  also  the  other 
two  sums  of  $18,400,  and  of  $2,781,  before  the  institu- 
tion of  this  suit. 

"  6.  Besides  the  last  mentioned  sums,  the  suppliant 
demanded  and  was  paid  before  suit,  a  sum  of  $400  as 
and  for  the  cost  of  repairs  of  a  crib  or  cribs  in  the  said 
work  of  faulty  construction,  to  which  the  suppliant  had 
no  just  claim,  inasmuch  as  by  the  terms  of  contract,  he 
was  bound  to  lay  the  same  down  in  a  proper  and 
sufficient  manner,  without  any  extra  remuneration 
beyond  the  contract  price. 

"  6.  After  all  the  works  in  the  said  petition  mentioned, 
were  folly  completed  by  the  suppliant,  to  wit  on  the 
80th  day  of  April,  A.D.  1875,  there  was  a  settlement  of 
accounts  between  the  suppliant  and  the  engineer  in 
charge  of  the  said  works,  acting  thereon  on  behalf  of 
Her  Majesty,  when  it  was  found  that  there  was  a 
balance  due  to  the  suppliant,  in  respect  to  the  said 
works  of  $9,681 ;  and  upon  the  last  mentioned  day, 
the  said  sum  of  $9,681  was  paid  to  the  suppliant,  and 
was  received  and  accepted  by  him  in  full  satisfaction 
and  discharge  of  all  demands  agaipst  Her  Majesty  in 
respect  of  the  said  works. 

"  7-  The  suppliant  performed  none  of  the  work  men- 
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tioned  in  the  said  petition  after  the  last  mentioned      ^^^ 
settlement  of  accounts  and  payment,  and  I  deny  that   O'Sugy 
the  petitioner  has  any  just  claim  against  Her  Majesty  f„  Qumr. 
in  respect  of  any  of  the  matters  mentioned  in  the  said      ~~^ 
petition,  and  I  plead  the  said  settlement  and  payment 
as  a  complete  bar  thereto. 

*'  8.  I  deny  that,  with  the  exception  of  the  extra  works 
hereinbefore  mentioned,  and  which  have  been  fally 
paid  for  as  aforesaid,  any  other  work  was  performed  by 
the  suppliant,  for  which  he  was  or  is  entitled  to  be  paid, 
oyer  and  above  the  contract  price. 

"  9.  Such  of  the  works  mentioned  in  the  third  para- 
graph •f  the  suppliant's  petition  as  were  in  fact  done, 
were  done  in  the  proi>er  construction  and  completion  of 
the  works  comprised  in  the  contract  and  to  remedy 
defects  therein,  and  to  make  the  same  conform  to  the 
terms  of  the  contract  and  in  fulfilment  thereof  and  not 
otherwise. 

"  10.  I  deny  that  the  outlay  and  expenditure  of  labor 
and  material  mentioned  in  the  third  and  fourth  para- 
graphs of  the  said  petition  were  rendered  necessary  by 
the  want  of  foresight  in  making  the  original  plans,  or 
by  not  providing  for  the  additional  strain  or  pressure 
on  the  work  occasioned  by  the  alterations  and  additions 
in  the  said  petition  mentioned ;  and  I  say  that,  except 
the  alterations  hereinbefore  mentioned,  and  which  have 
been  paid  for  as  aforesaid,  no  alterations  in,  or  additions 
to,  the  said  work  were  ordered  by  the  engineer  or  officer 
in  charge,  or  were  performed  by  the  suppliant,  except 
what  was  required  to  complete  the  work  in  a  proper 
manner,  according  to  the  requirements  of  the  contract. 

*^  11.  I  submit  that  the  Honorable  the  Minister  of 
Public  Works  having,  through  the  engineer  in  charge, 
as  the  fact  is,  determined  that  the  works  mentioned  in 
the  said  petition,  other  than  those  paid  for  as  aforesaid, 
were  within  the  terms  of  the  said  contract,  and  the 
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1880      plans  and  Bpecifications,  the  said  determination  is  final 
O^Bitnir    and  conclusive  upon  the  suppliant  under  the  9th  clause 
Tbi  Qusnr  ^^  ^^^  ^^  contract,  and  is  a  bar  to  this  suit. 

—  "  12.  The  suppliant  was  bound,  by  the  terms  of  the 
contract,  to  have  the  said  work  completed  by  the  80th 
day  of  April,  1873,  but  it  was  not  finished  until  about 
the  end  of  the  year  1874,  and  Her  Majesty  might  justly 
have  claimed  a  large  sum  for  damages  for  the  said  delay, 
and  for  expense  of  superintendence  under  the  11th 
clause  of  the  said  contract,  but  I  submit  that  all  mat- 
ters in  question  between  Her  Majesty  and  the  sup- 
pliant were  finally  settled  by  the  payment  of  the 
80th  day  of  April,  1875,  hereinbefore  mentioned. 

''  18.  I  deny  that  the  suppliant  has  any  just  ground  of 
complaint  by  reason  of  delay  or  irregularity  of  pay- 
ments as  alleged  in  the  5th  paragraph  of  the  said  peti- 
tion. He  was,  at  his  special  request,  paid  the  sum  of 
#16,000  on  account  of  materials  before  he  had  any  part 
thereof  on  the  ground.  He  was  afterwards  regularly 
paid  on  progress  estimates  given  by  the  engineer,  who 
on  some  occasions,  however,  necessarily  and  properly 
delayed  giving  the  same  until  faulty  work  was  done 
according  to  his  directions,  but  which  the  suppliant  for 
some  time  refused  to  do. 

'*  14.  I  charge  that  the  suppliant  has  been  fully  paid 
and  satisfied  for  all  the  work  comprised  in  the  said  con- 
tract, and  for  all  the  extra  work  he  was  authorized  in 
writing  to  do,  according  to  the  terms  of  the  7th  clause 
of  the  said  contract,  and  that  he  is  bound  by  the  amount 
of  the  said  extra  work,  as  determined  by  the  engineer 
in  charge,  as  also  provided  in  the  said  7th  clause. 

*'  16.  I  pray,  on  behalf  of  Her  Majesty,  that  the  said 
petition  may  be  dismissed  with  costs." 

The  portions  of  the  agreement  which  bear  on  the 
matters  in  controversy,  are  as  follows ; — 

"  AKTICLES  OF  AGREEMENT,  entered  into  on  the 
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fourth  day  of  December,  in  the  year  of  onr  Lord  one      ^^ 
thonsand  eight  hundred  and  seventy-two,  and  made  in   o^Betsh 
duplicate    between    William    Desmond    O'Brien    <>f  thb  Qubhit. 

the    City    of   Halifax^    in    the    Province    of   Nova      

Scotia^  contractor,  of  the  first  part,  and  Her  Majesty 
Queen  Victoria^  represented  herein  by  the  Minister 
or  Public  Works  of  the  Dominion  of  Canada^  of  the 
second  part :  Witness,  that  the  party  of  the  first  pari 
hereby  binds  and  obliges  himself,  his  heirs  and  assigns, 
io  and  in  favor  of  Her  said  Majesty,  her  heirs  and  suc- 
cessors, for  and  in  consideration  of  the  covenants,  con- 
ditions and  agreements  hereinafter  mentioned,  to  find 
all  necessary  tools,  implements  and  materials  whatso- 
ever, and  to  construct,  complete  and  finish,  in  every 
respect,  to  the  satisfaction  of  the  said  Minister,  in  a 
good  substantial  and  workmanlike  manner,  agreeably  to 
the  true  intent  and  meaning  of  the  specification  here- 
unto annexed  and  duly  signed,  "  ne  varielur "  by  the 
parties  hereto,  and  in  accordance  ^with  the  plans,  also 
duly  signed,  remaining  on  record  in  the  Department  of 
Public  Works,  where  reference  thereto  may  be  had  : 

'^  All  the  work  required  in  and  for  the  construction  of 
a  deep  water  wharf,  at  or  near  the  Richmond  Station  of 
the  Nova  Scotia  Railway,  in  the  said  Province  of  Nova 
Scotia. 

*'  The  whole  to  be  completed  and  finished,  and  to  be  in 
every  respect  ready  for  use,  on  or  before  the  thirtieth 
day  of  April,  A.  D.  one  thousand  eight  hundred  and 
seventy-three. 

"In  consideration  whereof,  Her  Majesty  Queen  Fic/orta, 
represented  by  the  said  Minister  as  aforesaid,  doth 
hereby  promise  and  agree  to  pay  to  the  party  of  the  first 
part,  or  to  the  heirs,  assigns,  or  legal  representatives  of 
the  party  of  the  first  part,  the  rates  and  prices  herein- 
after mentioned,  which  shall  be  computed  in  currency, 
and  payment  thereof  will  be  made  by  Her  said  Majesty 
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1880     according  to  the  provisions  of  the  Act  thirty-first  Vic- 
O'fiuRx    toria,  ch.  twelve,  that  is  to  say : 

Tu  Qrasir.  *'  ^^^  ^^^  ^^^^  ^^  ^^^  satisfactory  completion  of  the 
said  wharf  agreeable  to  the  plans  in  the  Engineer's 
office  and  specification  hereunto  annexed,  and  with  such 
directions  as  shall  be  given  by  the  engineer  or  officers  in 
charge  during  the  progress  of  the  work ;  the  i>arty  of 
the  first  part  shall  be  paid  by  Her  Majesty,  represented 
by  the  said  party  of  the  second  part,  the  sum  of  seventy- 
eight  thousand  dollars.  And  for  the  purposes  of  month- 
ly certificates  the  following  schedule  of  prices  shall  be 
used  to  ascertain  the  approximate  value  of  the  work 
done,  but  in  no  case  shall  the  whole  contract  price  of 
seventy-eight  thousand  dollars  be  exceeded,  that  being 
the  total  amount  which  the  said  party  of  the  first  part 
is  to  receive  from  the  said  party  of  the  second  part  for 
the  ftQl  and  final  completion  of  the  said  wharf. 

"  And  the  said  party  of  the  first  part  and  Her  said 
Majesty,  represented  as  aforesaid,  do  hereby  declare, 
covenant  and  agree  that  the  said  contract  and  under- 
taking shall  be  and  is  farther  made  and  entered  into 
by  them,  the  said  party  of  the  first  part  and  Her  said 
Majesty,  represented  as  aforesaid,  under  the  express 
agreements,  stipulations,  covenants  and  conditions  fol- 
lowing, that  is  to  say : — 

"  Firstly. — ^That  payments  of  the  price  hereinbefore 
mentioned,  shall  be  made  to  the  party  of  the  first  part 
within  ten  days  after  an  estimate  of  the  engineer  or 
officer  in  charge  shall  have  been  received  by  the  Min- 
ister, specifTing  the  amount  of  work  done,  to  the  satis- 
faction of  the  said  Minister  or  of  his  Engineer,  during  the 
month  then  ending :  but  that,  nevertheless,  it  shall  be 
lawful  for  Her  Majesty  to  withhold  from  the  party  of 
the  first  part  and  retain  ten  per  cent,  out  of  the  amount 
of  the  estimates  until  the  i)erfect  completion  of  the  work, 
and  the  acceptance  of  the  same  by  the  Minister,  which 
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ten  per  cent.,  bo  withheld  and  retained,  shall  be  paid      ^^^ 
with  the  last  instalment,  within  ten  days  after  the  en-    o'BuBir 
gineer  or  officer  in  charge  shall  have  delivered  to  the  ^     q 

Minister  his  final  estimate  of  the  work  performed,  and      

the  materials  fhrnished,  in  virtne  of  these  presents,  with 
detailed  measurements,  weights,  &c.,  and  his  certificate 
of  the  work  having  been  folly  completed  and  finished, 
if  the  Minister  shall  so  soon  have  accepted  and  approved 
of  the  work ;  and  that  in  forming  his  final  estimate,  the 
engineer  or  other  officer  shall  not  be  bound  or 
governed  by  the  preceding  monthly  estimates,  which 
shall  be  taken  and  considered  merely  as  approximate. 
Provided  always,  and  it  is  farther  agreed,  that  Her  said 
Majesty  from  time  to  time  during  the  progress  of  the 
works,  may  pay  to  the  party  of  the  first  part  the  whole 
or  any  portion  of  the  ten  per  cent ,  so  withheld  and  re- 
tained. 

*' Fourthly. — ^That  all  materials  for  the  said  work  shall 
be  inspected  and  approved  o^  before  being  used,  either  by 
the  Minister  or  such  person  as  he  may  appoint,  and  any 
materials  disapproved  of  shall  not  be  used  in  the  work, 
and  if  not  removed  by  the  party  of  the  first  part,  when 
directed  by  the  minister  or  his  engineer  or  person  in 
charge,  then  the  rejected  materials  shall  be  removed  by 
the  Minister,  his  engineer  or  person  in  charge,  to  such 
place  as  he  may  deem  proper,  at  the  cost  and  charge, 
and  at  the  risk  of  the  party  of  the  first  part,  but  it  is 
distinctly  understood  and  agreed  that  the  inspection 
and  approval  of  materials  shall  not  in  any  wise  subject 
Her  said  Majesty  to  pay  for  the  said  materials,  or  any 
portion  thereof,  unless  employed  or  used  in  the  said 
works,  nor  prevent  the  rejection,  afterwards,  of  any 
portion  thereof,  which  may  turn  out  unsound  or  unfit 
to  be  used  in  the  work,  nor  shall  such  inspection  be 
considered  as  any  waiver  of  objection  to  the  work  on 
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1880  the  account  of  the  unsoundaess  or  imperfection  of  the 
O'fiaiBx  materials  used. 
Thb  QcTBBy.  "  Seventhli/. — ^That  if  any  change  or  alteration,  either 
— -  in  ths  position  or  details  of  any  part  of  the  work  shall 
be  required  by  the  said  minister  during  the  progress 
thereof,  the  party  of  the  first  part  is  hereby  bound  to 
make  such  alteration  or  change,  and  if  such  alteration 
or  change  shall  entail  extra  expense  on  the  said  party 
of  the  first  part,  either  in  labor  or  materials,  the  same 
shall  be  allowed  to  the  said  party  of  the  first  part,  or 
should  it  be  saving  to  the  said  party  of  the  first  part  in 
either  labor  or  materials,  the  same  shall  be  deducted  from 
the  amount  of  this  contract ;  in  either  case  the  amount  is 
to  be  determined  by  the  estimate  made  by  the  Minister, 
his  engineer  or  officer  in  charge.  But  no  such  change  or 
alteration,  whatever  may  be  the  extent  or  quality 
thereof,  or  at  whatever  time  the  same  may  be  required 
to  be  made,  pending  the  said  contract,  shall  in  any  wise 
have  the  efiect  of  suspending,  superseding,  annulling  or 
rescinding  this  contract,  which  shall  continue  to  sub- 
sist, notwithstanding  any  such  change  or  alteration  ; 
and  every  such  change  or  alteration  shall  be  performed 
and  made  by  the  said  party  of  the  first  part,  under  and 
subject  to  the  conditions,  stipulations  and  covenants 
herein  expressed,  as  if  such  a  change  or  alteration  had 
been  expressed  or  specified  in  the  terms  of  this  contract ; 
and  should  the  said  party  of  the  first  part  be  required 
by  Her  Majesty,  represented  as  aforesaid,  to  do  any  work, 
or  furnish  any  materials  for  which  there  is  not  any  price 
specified  in  this  contract,  the  same  shall  be  paid  for  at  the 
estimated  prices  of  the  engineer  in  charge  of  the  works ; 
but  no  change  or  alteration  as  aforesaid  whatever,  and 
no  extra  work  whatever,  shall  be  done  without  the  writ- 
ten authority  of  the  engineer  in  charge,  given  prior  to  the 
execution  of  such  work,  nor  will  any  allowance  or  pay- 
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ment  whatever  be  made  for  the  same,  in  case  it  should      1880 
be  done  without  such  authority.  CBrieit 

"Eis:hthlt/, — ^That  the  party  of  the  first  part  shall  not  rj.^^  Qubkk 
in  any  way  dispose  of,  sub-let  or  re-let  any  portion  of 
the  work  embraced  in  this  contract,  except  the  procur* 
ing  of  materials. 

'*  Ninthly. — Should  any  difference  of  opinion  arise  aa 
to  the  construction  to  be  put  upon  any  part  of  the 
specifications  or  plans,  the  same  shall  be  determined  by 
the  minister  alone,  and  such  determination  shall  be  final 
and  conclusive,  and  binding  upon  the  parties  to  this  con- 
tract, and  every  of  them. 

"  Fourieenthly. — The  specification  hereunto  annexed, 
together  with  the  plans  of  the  work  herein  agreed  to 
be  performed,  shall  respectively  be  deemed  taken  and 
read  as  parts  and  parcels  of  these  presents  as  if  the 
same  were  actually  embodied  herein." 

The  following  clauses  of  the  specifications  were  re- 
ferred to: — 

**  4.  On  figure  one  are  laid  down  three  parallel  lines 
of  soundings  taken  on  west  side,  centre  and  east  side  of 
wharf,  but  contractors  are  required  to  verify  the  same 
before  tendering  for  the  work  ;  as  soon  as  the  work  is 
commenced  accurate  soundings  for  each  crib  must  be 
made  by  the  contractor  that  the  outline  of  the  bottom 
may  be  known  previous  to  their  being  founded,  and 
provision  must  be  made  for  the  slope  of  the  ground  by 
stepping  the  bottom  courses  in  the  manner  shewn  on  the 
plan,  as  each  crib  must  be  carried  up  perfectly  level. 

''5.  The  cribs  must  be  placed  in  a  straight  line  and 
at  the  proper  distances  apart,  and  if  considered  neces- 
sary by  the  engineer  or  officer  in  charge  of  the  work, 
guide  piles  shall  be  driven  to  assist  in  founding  each 
crib  and  preserving  the  alignment. 

*'  18.  So  soon  as  it  is  considered  by  the  engineer  or 
officer  in  charge  that  a  firm  foundation  has  been  obtained. 
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1880      and  the  cribs  have  settled  to  their  position,  they  will  be 

O^fiRUN    connected  at  the  top  both  in  a  horizontal  and  transverse 

-,     Q        direction  by  three  rows  of  timber,  each  row  having  two 

courses  and  being  secured  to  the  cribs  by  iron  bolts  { 

inch  diameter ;  the  timbers  on  the  outside  are  to  be 
squared  to  12  inches  on  three  sides,  and  the  remainder 
flatted  on  the  upper  and  under  sides  to  12  indies  in 
depth. 

"  26.  The  contractor  must  exercise  great  care  in  sink- 
ing the  cribs,  and  distribute  the  weight  of  stone  over 
the  whole  area  that  they  may  strike  the  bottom  when 
perfectly  plumb. 

'*  28.  The  work  throughout  must  be  executed  in  a  sub- 
stantial and  workmanlike  manner  in  accordance  with 
the  plan  and  specification,  and  to  the  satisfaction  of  the 
engineer  or  officer  in  charge,  who  shall  have  ftdi  power 
and  authority  to  reject  any  materials  or  workmanship 
not  in  accordance  with  the  true  intent  and  meaning  of 
this  specification  as  expressed  or  understood. 

*'  29.  This  specification,  together  with  the  plan  exhib- 
ited, are  to  be  taken  1o  give  a  general  idea  of  the  work 
required,  and  omissions  in  either  are  not  to  be  consid- 
ered as  invalidating  the  contract,  and  parties  tendering 
must  embrace  everything  in  their  tender,  whether 
mentioned  or  not,  as  they  will  be  required  to  complete 
the  work  according  to  the  true  intent  and  meaning  of 
the  specification  and  plan  at  the  contract  sum. 

"  80.  The  bulk  sum  mentioned  in  the  tender  must 
include  the  entire  cost  of  furnishing  all  labor,  materials, 
tools  and  machinery,  and  every  contingency  connected 
with  the  work,  and  the  contractor  is  to  assume  all  risks, 
and  make  good,  at  his  own  cost,  any  damage  which 
may  result  from  loss  of  materials  or  otherwise  by  storms^ 
or  from  any  other  cause  whatsoever  during  the  progress 
of  the  work,  and  up  to  its  full  and  satisfactory  comple- 
tion. 
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"  81.  Oontractors   must    prepare  for  themselves  an      1^^ 
estimate  of  the  quantities  of  material  required  for  the   O'Brien 
work,  and  shew  the  same  in  the  schedule  attached  to  thcj.^  Qmmr. 
tender. 

"  84.  Payments  will  be  made  as  the  work  proceeds  on 
the  certificate  of  the  engineer,  less  10  per  cent,  to  be 
retained  until  the  completion  of  the  contract." 

The  case  was  tried  in  May,  A.D.  1877,  before  the  Hon. 
Mr.  Justice  Fournier^  who  delivered  the  following 
judgment : — 

"  The  suppliant,  a  contractor,  on  the  4th  day  of  Decem- 
ber, 1872,  entered  into  a  contract  with  Her  Migesty, 
represented  by  the  Honorable  the  Minister  of  Public 
Works  of  the  Dominion  of  Canada^  to  construct  a  deep- 
water  wharf  at  or  near  the  Richmond  Station  of  the 
Nova  Scotia  Bailway,  in  the  Province  of  Nova  Scotia. 
All  the  works  mentioned  and  detailed  in  the  said  con- 
tract, in  accordance  with  the  plans  and  specifications, 
which  are  deemed  and  taken  and  read  as  part  and 
parcel  of  the  contract,  were  duly  executed  by  the  con- 
tractor and  were  (as  admitted  by  suppliant)  paid  for. 
Suppliant  avers  that  by  a  special  agreement  he  bound 
and  obliged  himself  to  construct  on  the  said  wharf  a 
structure  providing  for  a  coal  floor,  with  additional 
trestle-work  to  supi>ort  an  elevated  railway,  for  the  sum 
of  $18,400,  and  that  he  also  performed  additional  extra 
work  to  the  amount  of  two  thousand  seven  hundred 
and  eighty-one  dollars. 

'*  He  admits  also  to  have  been  paid  these  two  last  men- 
tioned sums.  He  does  not  therefore,  make  any  claim 
for  these  works,  which  are  only  referred  to  for  the  pur- 
pose of  better  understanding  the  subsequent  averments 
of  his  petition  of  right.  Suppliant's  actual  claim  is 
based  on  the  fact  that  on  the  completion  of  all  the  afore- 
said works,  the  engineer  who  was  in  charge  of  the 
works,  required  him  to  perform  a  vast  amount  of  extra 
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1880      work  involving  additional  labor  and  expenditure  of 
OBriev    material  not  provided  for  in  any  former  contracts  or 
The  Quewi.  estimates.    The  works  for  which  he  claims  compensa- 
— *      tion  are  enumerated  in  the  third  paragraph  of  his  peti- 
tion, and  are  as  follows : — 
"  Jane,  July  and  Angust,  1873 — Divers  and  as- 
sistants employed  in  removing  boulder 
stones  and  fixing  ballast  to  sustain  cribs 

on  the  outside $600  08 

Ballast  for  same 160  00 

"  October  6, 18*73—25  and  80  feet  timbers  in 

front  of  28  cribs,  345  tons  at  |7 2,415  00 

(Directed  by  Engineer,  and  insisted  upon 
by  contractor  as  extra.) 
"  October  22, 1873— Extra  pay  to  Graham  Bros. 
for  change  in  plan  of  elevation  after 

contract 800  00 

"  May  4,  1874 — ^First  raising  trestle  work — 

cash  paid 100  00 

Timber  for  same — 60  tons  at  |8 480  00 

"  July,  1874  ^Scarfing  long  timbers  (ordered 
by  Engineer,  but  not  required  by  con- 
tract)       800  00 

•'  Sept.,  Oct.  and  Nov.,  1874—135  fendere  at  $7, 

not  in  specification 945  00 

''Nov.  1,1874— 72 extra  fenders  on  4  cribs,  |8     576  00 
"Nov.  10,  "  —22  piles,  60  feet  each,  1,320 feet, 

at  76c.  per  foot 990  00 

"  Outside  crib  framing  and  bracing  2,000, 

board  measure  at  $40 80  00 

"  Inside  cribs,  framing  and  bracing,  6,500 

board  measure 260  00 

"  Cutting  off*  by  divers  of  ends  of  logs  to  a 
depth  of  20  feet  imder  low  water  on  all 

outsidecribs 2,000  00 

"  Damage  and  loss  sustained  by  deficiency 


VOL.  IV.]    StJPKBME  COUBT  OV  CANADA.  5l6 

in,  and  irregularity  of  payment ;   ex-  ^^^ 

I>ense  incurred  in  procuring  money  else-  O'Bubk 

where,  when  same  due  and  payable  THBQuEBir. 

under  contract,  interest,  &c. 1,600  00      --^ 


111,166  00 

'*  Suppliant  also  claims  interest  on  amount  of  claim 
from  date  of  i>etition  of  right  until  judgment. 

'*  It  is  also  alleged  that  these  extra  works  were  render- 
ed absolutely  necessary  from  the  want  of  proper  fore- 
sight in  making  the  original  plans,  and  for  not  provid- 
ing for  the  additional  strain  or  pressure  occasioned  by 
the  structure  necessary  for  a  coal  floor  and  the  trestle 
work  erected  on  one  side  of  the  wharf. 

"  Another  averment  is  for  the  damage  and  loss  he  sus- 
tained from  the  inequality  of  payments  and  insufficiency 
of  the  monthly  progress  estimates. 

"  And,  lastly,  it  is  alleged  that  suppliants  claim  for 
compensation  does  not  come  within  the  provisions  of  the 
Act  of  81st  Ft'cjch.  12,  entitled  "An  Act  respecting  the 
Public  Works  of  Canada,^*  but  comes  strictly  within  the 
provisions  of  the  Act  intituled  "The  Petition  of  Eight 

Act  of  isier 

"  With  reference  to  this  allegation,  it  is  as  well  to  dis- 
pose of  it  at  once  by  stating  that  the  contract  in  ques- 
tion formally  declared  that  it  was  entered  into  in 
accordance  with  the  provisions  of  the  Act  81  Fic,  ch. 
12,  respecting  the  Public  Works  of  Canada,  I  will  not 
therefore  say  anything  further  on  Ihis  i>oint. 

"  It  will  be  seen  by*  this  summary  of  the  petition 
of  the  suppliant  that  his  claim  can  be  stated  in  the 
following  words :  Ist,  For  extra  works  rendered 
necessary  from  the  want  of  proper  foresight  on  the 
part  of  the  engineer  in  making  the  original  plans 
for  the  construction  of  the  wharf ;  2nd,  For  extra 
works  rendered  necessary  by  not  having  previous- 

9i 
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1880      ly  calculated  what  would  be  the   consequences  of 

O'Bribn    altering  the  original  plan  in  constructing  a  coal  floor 

Thb  Qubbn  ^^^  *  trestle-work  for  an  elevated  railway  on  the  wharf. 

"  The  defence  produced  in  the  name  of  Her  Majesty  by 
the  Attorney  General  of  the  Dominion  admits  that  the 
suppliant  was  entitled,  1st,  to  the  sum  of  $78,000  as  the 
amount  of  the  original  contract ;  2nd,  to  |18,400,  being 
the  price  of  the  coal  floor  and  trestle  work ;  8rd,  to  a 
sum  of  12,781  for  divers  extra  works  ordered  by  the 
engineer;  4th,  to  a  sum  of  $400  for  repairs,  which 
amount,  though  not  legally  due,  was  admitted. 

''  Beside  these  admissions,  it  is  also  pleaded  that  a  final 
settlement  took  place  and  payment  was  made.  The 
defence  is  worded  as  follows : 

After  all  the  works  mentioned  in  the  said  petition  were  fully  com- 
pleted  by  the  suppliant  on  the  30th  day  of  April,  A.  D.  1875,  there 
was  a  settlement  of  accounts  between  the  suppliant  and  eng^eer-in- 
chief  of  the  said  works,  acting  thereon  on  behalf  of  Her  Majesty, 
when  it  was  found  that  there  was  a  balanoe  due  to  the  suppliant  in 
respect  of  the  said  works  of  $9,681 ;  and  upon  the  last  mentioned 
day,  the  sum  of  f  9,681  was  paid  to  the  suppliant,  and  accepted  by 
him  in  full  satisfaction  and  discharge  of  all  demand  against  Her 
Majesty  in  respect  of  the  said  works. 

"  By  the  11th  paragraph  of  the  defence,  the  decision 
rendered  on  the  suppliant's  claim  by  the  Minister  of 
Public  Works  is  invoked  as  being  final  and  as  being  a 
peremptory  answer  to  suppliant's  demands,  viz. : 

I  submit  that  the  Minister  of  Public  Works,  having  throu^  the 
engineer-in-charge,  as  the  fact  iS|  determined^  that  the  works  men- 
tioned in  the  said  petition,  others  than  those  paid  for  as  aforesaid, 
were  within  the  terms  of  the  said  contract,  and  the  plans,  specifica- 
tions, the  said  determination  is  final  and  conclusive  upon  the  suppliant 
under  the  9th  clause  of  the  said  contract,  and  is  a  bar  to  this  suit 

"  The  other  paragraphs  of  the  defence  deny  specially 
each  and  every  allegation  of  the  said  petition. 

"  The  principal  question  which  arises  in  this  case  is, 
whether  the  suppliant  has  established  his  right  to  be 
paid  the  value  of  the  extra  works  he  alleges  to  have 
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performed.  In  order  to  answer  this  question  it  is  neces-  ^^^ 
sary  that  reference  should  be  made  to  the  agreement  o'fiswir 
entered  into  between  the  suppliant  and  Her  Majesty.  ^.^^  qubkn. 
Towards  the  end  of  the  year  1872,  the  Honorable  the  — - 
Minister  of  Public  Works,  wishing  to  have  a  deep  water 
wharf  constructed  as  before  stated,  ordered  plans  and 
8i>ecifications  of  the  works  to  be  prepared,  in  order  to 
receive  tenders  for  the  work.  The  suppliant's  tender 
haying  been  accepted  on  the  4th  of  December  of  the 
same  year,  a  contract  duly  signed  by  the  suppliant  and 
the  Honorable  the  Minister  of  Public  Works,  and 
countersigned  by  the  Secretary  of  Public  Works  and 
sealed  with  the  official  seal  of  the  Department  of  Public 
Works,  was  executed  in  conformity  with  the  provisions 
of  ch.  12,  81  Vic.  By  this  contract  the  suppliant  bound 
and  obliged  himself  to  construct  and  complete,  on  or 
before  the  80th  April,  1873,  to  the  satisfiaction  of  the 
Minister  of  Public  Works,  and  in  accordance  with  the 
specifications  annexed  to  the  said  contract,  all  the  works 
required  in  and  for  the  constriction  of  the  said  deep 
water  wharf ;  and  as  a  consideration  for  the  complete 
execution  of  the  siad  work  in  accordance  with  the 
plans  and  specifications  and  directions  to  be  given  to 
him  by  the  engineer  who  would  be  in  charge  of  the 
said  works,  the  suppliant  was  to  receive  from  Her 
Majesty  the  sum  of  178,000,  x>ayable  by  monthly  instal- 
ments on  the  certificate  of  the  engineer  stating  the 
quantity  of  work  done  during  the  month. 

'*  By  the  7th  clause  of  the  contract,  which  provides  for 
alterations  which  the  Minister  of  Public  Works  may 
deem  necessary  during  the  progress  of  the  work,  and 
for  any  increase  or  diminution  of  price  which  these 
alterations  might  cause,  it  was  expressly  agreed  and 
declared  that,  in  either  case,  the  amount  was  to  be  deter- 
mmed  by  the  Minister,  his  engineer  or  other  officer  in 
charge,  and  that  such  alterations  would  be  made  subject 

35* 
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1880     to  the  provisions  of  the  contract,  and  in  the  same  maa- 
O^BiuBsr   ner  as  if  said  alterations  and  changes  were  inserted  and 
The  Qcebx.  specified  in  the  said  contract. 

"  This  clanse  concludes  as  follows : — 

But  no  change  or  alteration  as  aforesaid  whatever  shall  be  done 
without  the  wriiien  authority  of  the  engineer  in  charge,  given  prior 
to  the  execution  of  such  work,  nor  will  any  aUowanoe  or  payment 
whatever  be  made  for  the  same,  in  case  it  should  be  done  without 
such  authority. 

''According  to  the  terms  of  the  contract  no  extra  work 
can  be  performed,  except  as  provided  for,  that  is  to  say : 

If  ordered  in  writing  by  the  engineer  in  charge  before  the  execu- 
tion of  the  work. 

"  Has  this  condition,  under  which  alone  the  suppliant 
can  have  the  legal  right  of  being  paid  for  his  alleged 
extra  work,  been  complied  with  ?  Does  the  suppliant 
produce  in  support  of  his  claim  any  written  authority 
signed  by  the  engineer  ?    No. 

"  On  the  contrary,  when  he  is  questioned  he  declares 
he  has  received  no  such  authority  and  does  not  produce 
any.  He  refers,  however,  to  a  letter  from  engineer  Me* 
Nabb,  dated  10th  November,  1874,  as  a  written  authority 
ior  certain  items  of  his  claim.  This  letter  is  produced, 
but  on  reading  it,  it  is  evident  that  the  works  therein 
mentioned  were  ordered  as  works  within  the  terms  of 
the  contract.    It  is  in  the  following  terms : — 

It  is  necessary  that  the  following  works  (reported  upon  by  the  clerk 
of  works)  should  be  performed  by  you  under  your  contract  for  the 
construction  of  the  Biehnumd  wharf,  and  I  beg  to  request  that  you 
will  lose  no  time  in  their  execution. 

"In  a  letter  of  a  later  date,  19th  January,  1876, 
in  answer  to  a  demand  of  payment  for  extras,  the 
engineer,  referring  in  the  following  words  to  what 
he  had  answered  him  in  his  letter  of  the  10th  November, 
says:  'You  will  observe  that  no  payment  will  be 
allowed  for  the  four  first  items  named  in  my  letter  of 
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the  19th  Noyember,  they  fonmng  part  of  the  work     ^^^ 
mentioned  in  yonx  contract  as  stated  therein.'  O'Bubit 

"  It  is  dear  to  my  mind  from  the  admissions  of  the  j^^  Qnmr. 

suppliant  and  from  his  correspondence  with  the  Engineer     

that  no  written  mUhariiy  was  ever  given  to  the  suppli- 
ant to  perform  the  said  work.  He  is  necessarily  bound 
by  the  clauses  of  the  contract  he  has  signed,  and  which 
furnish  a  direct  answer  to  the  case,  viz :  that  he  shall 
be  refused  payment  for  any  extra  work  done  without 
a  written  authority.  Can  he  now  complain  of  his 
position  and  address  himself  to  a  Court  of  Justice  in 
order  to  have  his  contract  set  aside  and  be  relieyed  of 
his  obligations  ?    Certainly  not. 

"  It  is  an  elementary  principle,  that  agreements  made 
between  parties  are  binding  in  law  on  those  who  make 
them,  and  that  Courts  of  Justice  have  no  other  power 
than  to  enforce  the  execution  of  the  agreements.  A 
Judge  must  also  respect  them,  and  it  is  only  when  the 
terms  of  the  agreements,  are  uncertain  or  doubtful 
that  he  should  intervene,  in  order  to  interpret  the 
agreement  in  such  cases  in  accordance  with  the  inten- 
tion of  the  parties,  but  he  has  no  power  to  make  a 
contract  other  than  the  one  they  mutually  agreed  upon. 
This  is  certainly  not  a  case  in  which  the  Judge  can 
exercise  his  power.  The  clause  above  cited  and  which 
has  reference  to  extra  work  is  so  clear  and  precise  that 
it  does  not  admit  of  a  doubt.  Such  a  clause  is  binding. 
It  has  been  decided  frequently  by  Courts  of  Justice  in 
a  number  of  cases  of  which  I  will  give  a  list  later  on. 
It  would  not  be  necessary  for  me  to  add  anything  further, 
and  I  might  dispose  of  that  part  of  the  suppliant's  claim 
which  has  reference  to  extra  work  without  examining 
the  evidence  offered  in  support  of  this  portion  of  the 
petition ;  but  I  think  it  is  as  well  to  ascertain  if  the 
work  done  is  really  extra  work  for  which  the  suppliant 
would  be  entitled  to  recover,  had  he  complied  with 
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1880      the  condition  or  formality  of  obtaining  a  written  author- 

O'Bribx    ity  from  the  engineer ;  or  if  it  is  work  done,  as  stated 

The  Qubbn  ^^  ^^^  engineer  within  the  terms  of  the  contract ;  or 

again,  if  it  is  work  done  in  consequence  of  the  nnskil- 

fulness  of  the  contractor,  or  as  one  of  the  risks  he 
undertook  when  he  signed  his  contract. 

*^  This  I  will  endeavor  to  ascertain  by  going  oyer  the 
items  of  the  suppliant*s  claim,  not  in  the  order  given  in 
his  bill  of  particulars,  but  as  classed  by  the  suppliant 
himself  when  giving  his  evidence.  The  first  two  items 
of  his  bill,  which,  as  he  states,  refer  to  the  said  work, 
are  for  works  which  he  was  required  to  do  in  con- 
sequence of  a  want  of  proper  foresight  on  the  part  of 
the  engineer  and  of  the  insufficiency  of  information 
given  as  to  the  nature  of  the  soil  or  bottom  on  which 
he  was  to  rest  the  foundations  of  the  wharf.  The 
work  consisted  in  removing  boulder  stones  which  pre* 
vented  him  from  fixing  his  cribs  on  a  level  on  the  bot- 
tom on  which  they  were  to  rest,  and  also  in  fixing  bal- 
last to  sustain  cribs  on  the  outside. 

"  He  admits  having  executed  the  work  without  being 
directed  to  do  so,  and  that  he  did  so  in  order  to  protect 
the  work  already  done,  and  which  would  have  been 
otherwise  endangered. 

'*  The  works  were  in  jeopardy  because  the  gpround  be- 
neath the  water  was  very  steep  and  irregular,  and  the 
cribs,  constructed  in  what  they  call  "  steps  "  according 
to  the  plan,  had  no  firm  hold  on  the  bottom,  and  the 
result  was  they  had  a  tendency  to  step. 

'*  He  says  he  placed  his  cribs  in  accordance  with  the 
plan,  and  the  work  was  done  to  protect  the  cribs,  which 
were  in  danger  from  the  unevenness  of  the  bottom. 
This  was  no  fault  of  his.  It  is  true  the  plan,  in  order 
to  give  a  general  idea  of  the  way  in  which  the  cribs 
should  be  placed,  shows  that  the  lower  parts  of  the 
Qribs  to  have  a  firn^  hol4  on  the  bottom,  shoul4  be  coq- 
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structed  like  the  steps  of  a  stairs.    The  plan  does  not      1^^ 
exactly  correspond  with  the  unevenness  of  the  bottom,   O'BiuBsf 
and  the  suppliant  concluded  that  the  work  clc^od<p^gQ^^^ 
nnder  these  two  items  was  necessitated  in  consequence      — 
of  the  insufficiency  of  the  plan,  and  want  of  proper  fore- 
sight on  the  part  of  the  eng'ineer.    However,  after  giv- 
ing this  explanation  in  the  first  part  of  his  evidence,  he 
states  afterwards  that  it  was  only  after  the  shifting  of 
some  of  the  cribs  that  he  employed  divers  to  examine 
the  foundations,  and  that  it  was  only  through  his  own 
experience,  that  he  was  able  to  know  what  the  bottom 
was  like,  and  to  ascertain  that  the  engineer  was  as 
ignorant  as  himself  on  this  point.     Now,  whose  duty 
was  it  more  especially  to  make  the  necessary  soundings 
to  know  the  outline  of  the  bottom  ? 

''  Do  not  the  si>ecifications  oblige  the  contractor  to  per- 
form certain  work  in  reference  to  these  soundings? 
Yes,  most  certainly.  The  work  is  distinctly  specified, 
and  he  must  have  entirely  forgotten  that  he  was  ob- 
liged to  i>erform  it,  for  there  can  be  no  other  reason 
why  he  makes  a  claim  for  these  two  items.  To  settle 
this  x>oint  it  is  sufficient  to  refer  to  the  specifications. 
By  the  4th  clause  the  party  who  tenders  is  notified  that 
soundings  made  at  the  places  marked  by  three  parallel 
lines  on  the  plan,  should  be  verified  '*  before  tendering 
for  work."  Thus,  even  before  putting  in  his  tender, 
suppliant  was  cautioned  as  to  the  foundations.  He  is 
told  that  he  must  verify  the  soundings  made  by  the 
engineer.  The  reason  for  this,  no  doubt,  was  because 
the  Gtovernment  did  not  care  to  cause  disappointment 
to  contractors,  or  wish  to  incur  any  responsibility  in 
consequence  of  the  insufficiency  of  these  soundings. 
Thus  notified,  was  it  not  the  duty  of  every  person  who 
desired  to  tender  to  ascertain  most  precisely  what  the 
nature  of  the  foundations  were,  in  order  to  ask  a  price 
pi^citlate4  on  difficulties  which  did  |iQt  appear  by  tl^e 
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1880      flOTUidiiigs  made  by  the  engineer,  but  wJhich  by  the 
O'Bunr    terms  of  the  contract  he  was  bonnd  to  inclade  in  his 

''  Not  only  is  the  party  who  tenders  cautioned  to  be 
pradent,  but  once  he  becomes  the  contractor  his  first 
dnty  is : 

As  soon  as  the  work  is  oommenoed,  aoconle  scmiidiiiSB  for  Sftdi 
crib  mtwt  be  made  by  the  oontractor,  so  that  the  oatline  of  theboUam 
may  be  known  previous  to  their  being  foanded^  and  prorisioii  most 
be  made  for  the  slope  of  the  ground  by  stepping  the  bottom  oonnea 
in  the  manner  shown  on  the  plan,  as  each  crib  most  be  carried  np 
perfectly  level. 

"This  certainly  seems  sufficient  to  leave  no  doubt  as 
to  the  duty  of  the  contractor  with  regard  to  the  founda* 
tions,  but  sections  13  and  16  of  the  specifications  prove 
in  a  more  positive  manner,  if  it  is  possible,  the  neces- 
sity for  the  contractor  to  comply  with  this  obligation, 
by  stating  that  the  contractor  shall  not  brace  together 
the  cribs  until  the  engineer  in  charge  shall  be  satisfied 
that  the  contractor  has  got  a  solid  foundation,  and  that 
the  cribs  have  settled  to  their  position.  The  16th  clause 
is  as  follows : — 

The  contractor  must  exei*cise  great  care  in  sinking  the  cribs,  and 
distribute  the  weight  of  stone  over  the  whole  area,  that  they  may 
strike  the  bottom  when  perfectly  plumb. 

"  Now,  if  the  suppliant  did  not  deem  it  necessary  to 
make  soundings  before  making  his  tender;  if  he  did 
not  complete  the  soundings,  as  it  was  his  dnty  to  do 
when  he  commenced  the  work ;  it  he  did  not  protest 
the  engineer  in  order  to  ascertain  if  the  foundation  was 
firm ;  if  he  did  not  ask  his  opinion,  or  exact  a  report,  as 
to  whether  the  cribs  had  settlad  to  their  position  in 
order  to  continue  without  any  danger  his  works ;  if 
after  neglecting  to  take  the  necessary  precautions,  it 
was  only  after  an  accident  that  he  perceived  the  founda- 
tions were  bad,  who  should  be  re8i)onsible  for  the  con- 
seauenoes  ?    Is  it  not  the  party  who  had  neglected  to 
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take  the  necessftry  pTecantionary  means  which  were      ^^^ 
imposed  on  him  in  his  interest  by  his  contract  ?     Most    O'Bkibx 
assuredly,  he  alone  is  responsible.    The  Crown  couldj^,  Qinmr. 

not,  without  injustice,  be  made  responaible  for  what      

it  hu  80  podtirely  guard(>d  against. 

"MoreoTer,  whatever  might  be  the  oonseqnenoes,  it  is 
one  of  those  risks  which  the  suppliant  has  assumed  in 
Tirtae  of  the  80th  clause  of  the  specification,  viz : — 

Hie  bttlk  lam  mentioned  in  the  tender  mnat  include  the  entdre 
cost  of  furniihing  all  labor,  materialB,  tools  and  tnachiner^,  and  every 
contingenoy  oonnected  with  the  work,  and  the  oontiaclor  U  to  aituma 
alt  ritk  and  make  good  at  kia  own  coat  any  davutg*  iehie\  may  retult 
Jrum  toti  ofmaterialt  or  otheneUe  by  ttomts  or  from  any  other  eattie 
whatMner,  during  the  progress  of  the  work  and  up  to  its  full  and 
•atis&oUny  oompletion. 

"  I  must  also  add  that  the  suppliant  admits  that,  pre- 
vious to  the  filing  of  his  petition  of  right,  he  did  not 
adc  payment  for  these  two  items.  He  relied  so  little 
upon  this  part  of  his  claim,  that  he  only  made  it  known 
for  the  first  time,  four  years  after  the  works  were  com- 
pleted, when  he  prepared  the  bill  of  particulars  annexed 
to  the  present  petition. 

"  Would  it  not  have  been  better  for  him  not  to  include 
these  two  ill-founded  items  in  his  claim  ? 

"  For  the  above  reasons  I  do  not  hesitate  to  declare,  that 
the  work  included  in  items  1  and  2  were  rendered  neces- 
sary in  consequence  of  want  of  foresight  on  the  part  of 
the  suppliant,  and  because  he  did  not  comply  with  the 
conditions  of  the  contract  and  of  the  specifications  in 
regard  to  the  foundations.  On  this  part  of  his  demand 
he  cannot  even  rely  on  equity. 
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^^^     clause  of  the  specifications  refers  to  these  oater  crihe  in 
O'Bbikv   the  following  words : 

V. 

Tbs  Qrnir.     '^^  building  the  three  large  cribfl  both  logs  and  square  timber  are 
-^—      to  break  joint  at  least  eight  feet. 

**  If  no  8i)ecification  of  the  leng^th  the  logs  and  square 
timber  to  be  used  in  building  the  smaller  cribs  is 
given,  it  is  because  the  plan  sufficiently  shows  that  the 
timber  must  be  of  the  same  length  as  the  cribs,  vir.  : 
25  to  80  feet  without  breaking  j  Ant ;  the  break  jaitUia 
section  22  refers  to  the  large  cribs  only  in  order  to  show 
that  they  may  be  different  from  the  others. 

"In  this  paragraph  of  the  specifications  the  sup- 
pliant deemed  there  was  a  singular  contradiction  and 
that  he  would  be  guilty  of  an  error  of  architecture  in  not 
breaking  Joint.  True,  it  does  appear  strange  at  first 
to  say  that  it  is  necessary  to  employ  timber  of  a 
greater  length  for  building  smaller  cribs  than  you 
would  for  large  cribs ;  but  the  engineer,  in  accordance 
with  the  specification  in  his  correspondence,  as  well  as 
in  his  evidence,  explains  this  in  a  satisfactory  manner. 

"  In  his  letter  of  the  2nd  October,  1878,  in  answer  to 
suppliant's  contention,  the  engineer  in  charge  says : 

The  clause  in  the  speciiicationB  referring  to  joints  broken  at  ei^t 
feet,  refers  to  the  sides  of  the  long  oribs  60  x  25  bat  not  to  the  end,  as 
it  would  not  be  possible  to  get  them  of  the  former  length  unless  at 
great  expense.  The  sides  of  the  large  cribs  are  treated  in  a  manner 
similar  to  solid,  or  continuous  crib  work,  which  necessitates  the 
joints  to  be  broken  at  a  proper  distance. 

''  In  the  same  letter  he  insists  on  his  using  timber  of 
the  same  length  as  the  short  cribs.  I  will  cite  his 
words : 

I  regret  that  I  cannot  withdraw  the  objection  made  to  your  using 
short  pieces  of  square  timber  for  the  cribs.  There  can  be  no  diffi- 
culty whatever  in  your  prociuing  timber  30  and  25  feet  long,  and 
even  if  such  were  the  case,  it  is  of  the  first  importance  that  such 
difficulty  should  be  met  and  overcome  when  it  has  so  direct  a  con- 
nection with  the  strength  and  durability  of  the  work,  not  to  speak  of 
the  workmanship. 
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<^  I  am  of  opinion  that  the  engineer  has  thus  correctly     ^^^ 
interpreted  the  specificationB  and  the  plan.    It  mnat   o*Bribk 
alao  be  bomie  in  mind  that  in  such  oases  his  opinion  is  ^^^  Qg„2r. 

to  determine,  for  the  suppliant  has  so  covenanted  by      

the  28th  clause  of  the  specifications  which  form  part  of 
the  contract,  and  is  as  follows : 

Hie  work  throughout  must  be  executed  in  a  substantial  manner 
in  aeeordanee  with  the  plan  and  this  specification,  and  to  the  satis- 
tiMstion  of  the  engineer  or  officer  in  charge,  who  shall  have  ftill 
power  and  authority  to  reject  any  materials  or  workmanship,  not  in 
accordance  with  the  true  intent  and  meaning  of  this  specification 
as  expressed  or  understood. 

*'  This  clause,  as  well  as  that  referring  to  the  payment 
of  extras,  is  binding,  provided  bad  faith  is  not  imputed 
to  the  arbitrator  agreed  upon.  The  law  on  this 
point  is  as  well  settled  as  on  the  first ;  this  was  a  matter 
over  which  the  engineer  had  entire  control,  and  which 
he  decided  in  accordance  with  the  meaning  of  the  con- 
tract. I  am,  therefore,  compelled  to  dismiss  also  this 
item  of  suppliant's  claim. 

"  Items  4,  5  and  6  refer  to  a  change  made  by  the 
Gbvernment  in  the  original  plan  of  the  works  contracted 
for  by  the  suppliant.  In  the  month  of  May,  1874,  a 
short  time  after  the  works  were  commenced,  the  Hon- 
orable the  Minister  of  Public  Works  availing  himself 
of  the  7th  clause  of  the  contract,  which  authorizes  him 
on  certain  conditions  therein  specified  to  make  such 
alteration  or  changes  in  the  work  contracted  for,  directed 
the  engineer  to  get  information  as  to  building  on  the 
said  wharf  a  coal  floor  and  a  trestle  work  for  an  elevated 
railway.  Engineer  McNabb  had  an  interview  with  the 
suppliant  and  explained  to  him  the  nature  of  the  work 
that  was  wanted.  In  order  to  be  well  understood  he 
showed  him  as  a  model  a  similar  structure  erected  on 
an  adjoining  wharf,  with  this  difference,  that  it  should 
be  more  elevated.  On  this  occasion  a  fixed  sum  of 
|18,400,  was  agreed  upon,  but  the  authority  of  the 
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1880     Minister  of  Pablio  Works  was  still  wanted  to  oomplete 

0*Bb»h    the  agreement.    Before  it  was  given  the  suppliant  trans- 

'r».  ^l,^  ferred  this  new  contract  to  Messrs.  Oraham  Brothers. 

I  m  QI7BBK. 

^—  One  of  them  (Jame$)  thereon  interviewed  engineer 
McNabbf  who  repeated  to  him  what  he  had  already 
explained  to  the  suppliant,  and  directed  him  not  to 
commence  work  until  he  got  the  plans  of  the  work 
These  plans  were  afterwards  ftimished.  By  the  eyidence 
of  McNabb  it  appears  the  work  was  executed  on  the 
model  that  was  given,  with  this  difference,  that  it  was 
slightly  more  elevated  and  somewhat  larger,  bat  in 
accordance  with  the  plans.  It  is  in  consequence  of  this 
difference  that  suppliant  claims  as  extra  the  price  of 
these  three  items ;  alleging  that  the  change  took  plage 
afi^r  his  verbal  contract  with  engineer  McNabb  w^ 
concluded.  It  is  evident  there  was  an  agreement  passed 
as  to  this  work,  but  at  what  date  ?  Certainly  not  when 
suppliant  interviewed  McNabb,  and  was  told  by  him 
that  he  had  no  authority  to  make  the  contract  unless 
authorized  by  the  Minister,  and  that  he  w^as  not  to 
commence  work  before  he  had  been  furnished  with  the 
plans.  The  agreement  was  not  therefore  binding  until 
this  authorization  was  obtained,  and  this  was  given  by 
telegram  on  the  Ist  of  September,  after  the  plans  had 
been  furnished*  On  that  date  the  contract  came  into 
force.  Oraham,  in  his  deposition  admits  that  it 
was  only  after  he  had  received  the  plans  he  made 
a  binding  contract  with  O'Brien.  It  is  also  proved 
that  no  alteration  was  ordered  after  he  had  received 
them.  But  it  appears  that  the  suppliant,  in  his  eager- 
ness to  dispose  of  the  new  contract  to  Oraham,  with 
whom  he  was  making  a  large  profit  (as  Oraham  executed 
the  work  for  |6,000  for  which  suppliant  was  getting 
$18,400)  did  not  give  him  sufficient  information  as  to 
the  size  of  this  new  building.  He  was  consequently 
obliged  to  pay  him  $300,  which  he  now  claims  under 
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item  4,  and  to  personally  incur  the  expense  which  forms      ^880 
items  6  and  6.    This  expense  was  incurred  because  the   O'Briwt 
work  was  commenced  before  the  plans  were  furnished,  rj,^^  Qubiw. 
and  evidently  must  be  paid  for  by  the  suppliant.    The      — 
engineer,  by  obliging  the  contractor  to  increase  the 
height  of  the  building  in  accordance  with  the  plan  of 
the  works,  only  did  his  duty. 

"  For  these  reasons  I  declare  and  adjudge  his  claim 
under  these  items,  ill-foimded. 

"  Items  9, 10, 12, 18  and  14,  may  be  considered  together ; 
they  proceed  from  the  one  cause  (as  suppliant  himself 
says)  which  was  above  mentioned,  a  change  made  in 
the  original  plan.  He  claims  these  works  were  rendered 
necessary  because  the  building  of  the  coal  floor  and  the 
elevated  railway  on  trestles  on  one  side  of  the  cribs 
weakened  very  much  the  wharf. 

"  At  pp.  82,  88  and  84  of  his  evidence  he  explains  in 
the  following  words  the  effect  of  the  change : — 

To  make  this  new  olaBs  of  work,  the  strength  of  the  works  was 
weakened  .very  much.  Owing  to  that  and  the  nature  of  this  super- 
incombent  work,  the  elevated  railway  on  trestles  being  placed  on  one 
side  of  the  cribs  caused  a  lodgement  on  that  side,  and  when  the  work 
was  completed  by  agreement,  it  was  found  the  work  sank  with  it,  and 
it  did  not  present  a  perfectly  level  front,  Mr.  MeNahh  ordered  it  to 
be  lifted  up,  which  was  a  costly  operation  to  do,  and  to  be  protected 
underneath. 

Q.  You  say  those  two  items  became  necessary  in  consequence 
of  the  yielding  of  the  work  under  the  original  plan?  A.  Under 
the  altered  plan.  Had  the  original  work  been  kept  in  its 
entirety  as  I  signed  the  contract  for,  it  would  not  have  yielded. 
The  alteration  of  the  coal  yard  required  the  wharf  to  be  lowered  some 
six  feet  on  one  side,  and  the  binding  was  thereby  broken  up.  The 
binding  was  broken  and  weakened  the  wharf  very  much. 

"  Graham^  sub-contractor,  of  these  works,  when  ex- 
amined by  the  suppliant  as  one  of  his  witnesses,  cor- 
roborates this  statement ;  he  says : — 

I  think  the  coal  floor  had  the  effect  of  settling  the  seaside  of  the 
inner  row  of  cribs,  the  east  side— .the  farthest  out  into  the  harbor. 
Oribs  that  form  the  coal  floor  settled  towards  the  eaai  I  think  it 
was  the  effect  of  the  iupentroctuie* 
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1880         «  This  witness  is  not  an  engineer  and  his  position  of 

O'Bbiih    snb-contractor  of  the  suppliant  for  the  same  work, 

The  QuBBir.^**^^^^y  prejudiced  him  in  his  favor.    It  will  be  seen 

— -  that  in  this  respect  he  goes  much  further  than  Keating^ 
the  engineer,  who  was  also  examined  as  a  witness  on 
behalf  of  the  suppliant,  and  who,  while  declaring 
that :  The  effect  of  lowering  part  of  the  wharf  for  that 
floor  was  bad,  as  it  cut  the  top  timbers  which  run 
from  side  to  side  of  the  wharf,  points  out,  however, 
that  the  bad  foundations  were  the  principal  cause 
of  the  settling  of  the  wharf,  of  the  leaning  over 
of  certain  cribs  and  of  the  yielding  of  others.  He 
corroborates  on  this  point  McNabb^  the  engineer, 
and  to  show  this  I  will  cite  a  part  of  his  evidence. 
When  asked  what  caused  the  yielding  of  the  cribs  he 
answered : — 

The  bottom  must  have  been  soft  to  begtii  with,  and  of  course  the 
weight  of  the  superstructure  made  it  settle. 

"  Another  question  being  put  to  him  as  to  whether  the 
weight  of  the  trestle  would  cause  the  difference  he 
answers : — 

It  is  the  addiiinmal  weight  of  any  thing  that  may  be  put  on  it  in 
connection  with  its  use,  the  condition  of  the  bottom  and  everything 
taken  together.    I  hare  referred  to  the  structure  as  a  whole. 

"  Further  on  he  adds : — 

Shore  end  cribs  were  canted  a  great  deaL  The  top  was  bent 
towards  the  sea.  Pretty  nearly  all  of  them.  •  •  •  jj^jg 
is  owing  to  a  ioft  bottom  in  one  instance,  th€ir  own  weight  and  any 
additional  weight  that  may  have  been  put  on  the  top  of  them. 

*'Ag^n,  in  answer  to  a  subsequent  question,  he 
explains  in  a  more  precise  manner  the  principal  cause 
of  the  setting  of  the  works.    I  will  cite  the  passage. 

Q.  These  cribs  were  put  down  upon  a  soft  bottom  and  they  neces- 
sarily had  some  weight  of  their  own  and  they  were  intended  to  be 
used  for  putting  heavy  weights  upon  them,  how  do  you  conceive  they 
should  have  been  put  down  ?  A.  I  think  provision  should  have  been 
made  for  them  to  rest  upon  a  level  bottom^  on  a  solid  bottom  of 
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some  kind  or  other.   •  •  •    If  this  had  been  done  the  work  would       1880 

not  have  canted.  O'Buiar 

Q.  'ITie  canting^  in  your  opinion,  then,  was  not  occasioned  by  the         ^, 
change  from  the  onginal  structure  to  the  coal  floor.    A.  No.    It  mayTHB  Qossv* 
hate  been  assisted  by  the  additional  weight  of  that  structure  put  on 
top  of  it. 

Q.  If  the  cribs  had  been  properly  put  down,  the  placing  of  the 
trestle  work  would  hare  canted  them  ?  A.  If  a  proper  proyision 
had  been  made  for  the  bottom  it  would  not. 

Q.  I  suppose  the  trestle  work  was  not  heavy  enough  to  crush 
the  cribs?     A.    No. 

Q.  Then  if  it  was  on  a  proper  foundation  it  would  not  disturb  the 
cribs  7    A.    No,  certainly  not. 

'^  It  is  clear  that  in  this  engineer's  opinion,  one  of  the 
Bupplianfs  witnesses,  if  the  foundations  had  been  made 
in  accordance  with  the  s];>ecifications,  the  suppliant's 
work  would  not  have  suffered  any  damage.  But  in  addi- 
tion to  this  witness,  we  have  the  evidence  of  engineer 
McNabb^  who  proves  beyond  all  doubt  what  really 
rendered  necessary  the  additional  works  comprised  in 
the  different  items  now  under  consideration.  I  think 
it  necessary,  in  order  to  clearly  establish  this  all 
important  fact,  to  give  an  extract  of  his  evidence  on 
this  point.    The  following  question  was  put : 

Q.  It  has  been  said  that  the  change  in  the  plan  of  structure 
necessarily  weakened  the  structure  and  produced  ii^urious  efiects  to 
it,  what  is  your  opinion?  A.  My  opinion  is  the  alteration  did  not 
weaken  it.  There  were  more  struts  beyond  the  timber  than  called 
for  in  the  original  contract,  and  therefore  the  tendency,  in  my  opinion 
would  be  to  protect  the  structure.  There  were  more  timbers 
spannmg  the  western  and  centre  rows  of  cribs  than  originaUy. 

Q.  Now  what  was  the  cause  of  that?  (The  canting  of  the  crib.) 
A.  It  made  a  serious  bend  or  bow  in  the  wharf. 

Q.  How  did  it  happen  ?  A.  The  difficulty  was  in  the  bottom  in 
my  opinion. 

Q.  I  see  by  the  specification,  it  says,  in  the  first  section,  that  it  was 
the  duty  of  the  contractor  to  ascertain  carefully  the  nature  of  the 
bottom  and  place  his  cribs  down  in  such  a  way  that  they  would  be 
adapted  to  the  formation  of  the  bottom  and  come  up  square? 
A.  Tes. 

Q.  Now  if  that  had  been  done  would  this  oantang  have  ooottired? 
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1880       A.  I  coa^lder  if  the  cHIm  had  touchea  the  aoiid  fiwmiklwii  «f  tfM 

O.^tT"*'       bottom  ther  would  not  hare  canted. 
^^  Q.  Wo*jid  the  ire^^tle  work  which  was  buili  apoo  the  eriftt^  or  any 

Thb  Qcbev.  other  reaKmable  weight  hare  canted  the  cribs,  if  thai  had  been  done  ? 
A«  I  don*t  think  it  would  hare  been  po^ible  for  them  to  hare  doDs 
so. 

Q.  What  did  the  soundings  shoir  the  fotmatioa  to  be?  In  wliai 
direction  did  it  slant  7  A.  It  slanted  seewaids  and  it  dented  towvds 
the  centre  of  the  structure. 

Q.  That  is  longitudinally  ?    A.  Yes,  and  cross-wise  aboi 

Q,  80|  each  crib  had  to  be  stepped  in  two  wajst  A.  Yes,  m  two 
directions. 

<^  Would  there  have  been  any  greater  wei^t  upon  the  cribs  if  the 
wharf  had  been  constructed  according  to  the  ori^nal  design  than  ac- 
cording to  its  present  construction?  A.  I  think  not  becaose  they 
were  reduced  in  hei^t  §Ye  feet 

Q.  And  that  was  all  heavy  structure  ?  A.  Tes,  it  was  similar  in 
character  to  the  balance  of  the  crib. 

'*  On  this  point,  as  well  as  on  many  others,  engineer 
McNabVi  opinion  is  directly  opposed  to  that  of  8ni>- 
pliant.  McNabb  declares  that  the  yielding  and  settling 
of  the  wharf,  which  rendered  necessary  the  works 
mentioned  in  the  above  items,  is  not  due  to  the  change 
from  the  original  plan,  but  to  the  bad  foundations. 

"  I  have  already  stated  what  were  the  contractor's  obli- 
gations with  regard  to  the  foundations  and  the  placing 
down  of  the  cribs,  and  I  only  refer  to  them  to  show 
that  the  items  now  under  consideration  must  also  be 
dismissed  for  the  same  reasons  as  the  first  item. 

*'  It  cannot  be  doubted,  according  to  the  opinions  above 
cited,  that  had  the  suppliant  taken  the  precautionary 
measures  which  his  contract  had  imposed  upon  him, 
he  would  not  have  been  obliged  to  execute  works  to 
repair  the  effects  of  his  negligence  or  his  imprudence 
and  which  he  now  claims  as  extras.  I  also  am  of 
opinion  that  this  was  the  reason  why  the  wharf  and 
the  trestle-work  yielded,  and  why  other  changes  took 
place.  It  was  to  make  it  substantial  and  workmanlike 
work  (as  has  been  said),  in  accordance  with  the  plans 
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and  specifications,  that  the  works  mentioned  in  these      ^^^ 
items  were  deemed  necessary.  O'Brikx 

^'For  these  reasons  I  cannot  admit  the  suppliant's  r^^  oj^,^^ 
contention  with  respect  to  these  items. 

"  I  now  come  to  items  7,  8  and  15,  which  should  be 
separately  considered,  because  they  are  of  a  different  cate- 
gory, and  are  based  on  different  grounds.  Item  7  refers 
to  scarfing  long  timbers  (ordered  by  engineer,  but  not 
required  by  contract.)  The  contract,  it  is  true,  does  not 
specify  any  particular  mode  of  scarfing  or  joining  the 
long  pieces  of  timber ;  but  in  this  case,  as  in  the  former, 
it  is  a  matter  of  difference  of  opinion  between  the 
engineer  and  the  contractor  as  to  the  right  mode  of 
executing  the  work  (scarfing  long  timbers.)  In  such 
cases,  by  virtue  of  the  contract,  the  engineer  is  to  deter- 
mine and  his  opinion  is  final.  For  this  reason,  and  for 
the  reasons  given  at  length  when  considering  item  8, 1 
am  of  opinion  that  he  is  not  entitled  to  recover  anything 
under  this  item. 

"  As  to  item  8,  amounting  to  1945.00,  claimed  also  as 
an  extra,  and  which  is  for  having  put  fenders  to  the  wharf, 
the  suppliant  contends  that  they  are  not  mentioned  in 
the  specifications,  and  that  they  were  not  indicated  on 
the  plans  furnished  to  him.  If  the  first  part  of  this  con- 
tention is  well  founded  the  second  is  certainly  not  so.  It 
is  true  that  the  fenders  are  not  mentioned  in  the  speci- 
fications, but  there  can  be  no  possible  mistake  as  to  their 
being  marked  on  the  plan.  The  plan  produced  by  the 
suppliant  at  the  trial  shews  the  position  of  these  fenders. 
The  original  produced  by  the  Crown  is  exactly  the 
same.  The  fenders  are  marked  on  figure  No.  8,  and 
they  are  shewn  in  other  places  by  dotted  lines.  The 
plan  is  in  exactly  the  same  condition  as  when  the  sup- 
pliant signed  his  contract.  The  size  of  these  fenders 
and  the  manner  in  which  they  should  be  attached  to 
ihe  wharf  is  even  shewn  on  the  plan.    It  is  more  than 

86 
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1880     Bufficient  to  prove  that  the  suppliant's  claim  for  thU 
O'Brien    ^^^^  is  ill-founded.    I  deem  it  again  necessary  to  refer 
,-     ^'        to  item  14  which  has  already  been  considered.    The 
suppliant  claims  under  this  item  $2,000  for  haying 
employed  divers  to  cut   the  ends  of  the  ties  or  logs 
which  hold  together  the  two  sides  of  the  whari    I  find 
a  still  more  complete  answer  to  the  suppliant's  conten- 
tiou  on  this  point  than  the  one  I  have  before  giyen. 
It  is  to  be  found  in  the  8th  paragraph  of  the  specifica- 
tion, which  is  as  follows  :    '  The  logs  are  to  be  notched 
2^  inches  on  the  underside  at  their  intersection,  and  the 
ends  are  to  project  eight  inches  beyond  the  face  of  the 
crib.' 

"  Instead  of  complying  with  this  condition,  the  sup- 
pliant allowed  the  ends  of  the  ties  to  project  much  more 
than  eight  (8)  inches,  and  that  against  engineer  Mc- 
NabVs  and  superintendent  Wa1sK$  directions.    It  waB 
only  when  the  engineer  refused  to  certify  to  the  payment 
of  the  work,  that  the  suppliant  executed  this  work.    He 
has  tried  to  justify  his  refusal  to  do  the  work  as  x>art  of 
the  contract,  by  contending  that  the  projection  was 
increased  and  became  dangerous  only  when  (resulting 
in  his  opinion  on  account  of  a  change  in  the  plan)  the 
cribs  canted.    I  have  already  shown  that  the  cause  was 
quite  different.    These  cribs,   according  to  McNabVs 
evidence,  canted  in  a  body,  so  that  the  ends  of  the  ties 
could  not  project   more  afterwards  than  when   they 
were  put  into  position ;  the^altered  position  of  the  cribs 
cannot  have  increased  or  lessened  this  projection.  If  the 
cribs  had  been  built  with  logs  projecting  eight  inches 
at  first,  there  would  have  been  nothing  to  cut  oflF.    The 
suppliant  has  therefore  no  one  to  blame  but  himself  if 
this  work,  the  cost  of  which  was  greatly  increased  be- 
cause executed  in  winter,  had  to  be  done.    Had  he 
complied  with  the  conditions  of  the  specifications  and 
the  directions  of  the  engineer^  he  would  not  hare 
incurred  this  expense. 
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"  The  suppliant  also  complains  in  his  correspondence      ^^^ 
that  he  was  tyrannically  treated  by  enf(ineer  McNabb,   o'Bribn 
It  seems  to  me,  on  the  contrary,  that  this  last  gentleman  ^     q 

on  many  occasions  shewed  a  great  deal  of  indulgence      

towards  the  contractor.  With  reference  to  this  last 
item,  he  is  far  from  having  exacted  what  he  might  have 
under  the  specifications. 

"  In  accordance  with  the  specifications,  he  could  have 
ordered  that  the  projecting  ends  be  cut  as  far  down  as 
the  foundations  to  their  proper  dimension — whilst  he 
was  satisfied  with  their  being  cut  to  only  twenty  feet 
below  the  low  water,  mark.  Neither  did  he  exact  that 
they  should  project  but  eight  inches  as  stated  in  the 
specifications,  but  allowed  them  to  project  as  much  as 
the  fenders  alongside  of  the  wharf  that  are  twelve*inches 
thick.  This  work  was  rendered  necessary  in  order  that 
vessels  be  not  damaged  by  these  projections.  No  vessel 
could  have  otherwise  moored  alongside  of  the  wharf. 
McNabb  in  his  evidence  uses  the  following  words : — 

No  vesBel  would  have  dared  to  approach  the  wharf  while  those 
prqjectioiis  remained  as  they  were. 

Q*  Her  sides  would  have  been  staved  in,  in  a  few  minutes? 
A.  Yes. 

"  We  now  come  to  the  last  item  of  |1,500,  which  the 
suppliant  claims  for  damages  suffered  by  reason  of  the 
insufficiency  of  the  monthly  progress  estimates  and 
irregularity  of  payments.  The  insufficiency  of  the 
estimates  has  not  been  proved.  The  work  omitted  in 
the  engineer's  estimates  was  the  work  claimed  by  the 
suppliant  as  extra,  and  which  the  engineer  determined 
to  reject,  as  being  either  work  within  the  terms  of  the 
contract,  or  work  rendered  necessary  by  the  contractor's  ' 

negligence. 

"  It  is  true  payments  were  not  made  in  every  month, 
but  there  is  no  proof  of  any  negligence  or  delay  in 
granting  the  certificates  on  which  the  payments  were 
made.    Engineer  McNabb  in  his  evidence  satisfactorily 
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1880  explains  these  delays.  The  first  payment  of  $15,000 
O'Bribh  was  made  on  the  engineer's  certificate  given  by  a  tele- 
Thb  Quebk  ff"^™  dated  the  18th  of  April,  1878,  before  the  contractor 
had  brought  materials  on  the  ground  or  had  commenced 
work.  This  amount  was  advanced  in  order  to  allow 
the  contractor  to  procure  the  means  to  start  his  works. 
No  money  afterwards  was  paid  until  September,  1878, 
as  the  works  were  only  then  sufficiently  advanced  to 
warrant  the  engineer  to  give  another  certificate  for  eight 
thousand  seven  hundred  and  ninety-six  dollars.  Certi- 
ficates were  granted  in  October,  November  and  December 
of  the  same  year,  also  in  January,  February,  March, 
April,  May,  June,  July,  September  and  October,  1874. 
The  certificate  for  August  was  refused  because  the 
engineer  was  not  satisfied  of  the  progress  made  in  the 
"  bracing  "  which  he  had  ordered  as  forming  part  of  the 
work  included  in  the  contract,  and  which  the  suppliant 
refused  to  go  on  with  because  he  wanted  to  be  paid  for 
it  as  an  extra.  Here  the  engineer  only  exercised  such ' 
I>owers  as  were  given  him  by  the  contract,  and  it  was 
for  the  suppliant  to  comply  with  the  directions  received, 
and  thus  not  prolong  the  delay. 

''  The  last  but  one  of  the  certificates  was  for  the 
14,185.65  granted  in  October,  1874.  From  that  date 
until  the  17th  of  March,  1875,  no  certificate  was  grant- 
ed, because  the  suppliant  neglected  to  perform  works 
ordered  by  the  engineer  in  his  letter  of  the  10th  of  No- 
vember, 1874.  He  was  endeavoring  to  have  them  de- 
clared extra  before  executing  them. 

"  It  was  only  on  the  17th  of  March,  1875,  when  the 
wharf  was  sufficiently  completed  to  be  accepted,  that 
the  engineer  granted  his  final  certificate,  for  the  amount 
which  was  paid  to  the  suppliant,  as  appears  by  his  re- 
ceipt dated  the  80th  April,  following.  The  engineer 
positively  declares  that  this  certificate  was  granted  by 
him  ill  his  professional  capacity,  without  favor  and  in 
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good  MtiL    The  suppliant  has  not  adduced  any  eri-     ^^^ 
dence  to  contradict  this  statement,  and  I  have  failed  to  O'Buur 
discover  anything  in  his  conduct  which  can  lead  me  rp^  qommk. 
to  believe  that  he  acted  otherwise  than  in  good  faith. 

"  For  these  reasons  I  am  satisfied  that  the  suppliant's 
claim  under  this  item  is  as  ill-founded  as  under  the 
preceding  items. 

"  By  reviewing  these  different  items  I  have  shown,  I 
think,  that  none  of  them  can  properly  be  classed  as 
extra ;  but  that  on  the  contrary  they  are  for  work  which 
either  formed  part  of  the  contract  or  were  rendered  ne- 
cessary (through  the  contractor's  fault)  to  complete  the 
works  in  accordance  with  the  agreement.  I  am,  there- 
fore, of  opinion  that  the  receipt  of  the  80th  April,  1875, 
produced  with  the  plea  of  payment  in  full,  covers  not 
only  the  items  admitted  by  the  defence  but  also  those 
claimed  under  this  x>etition  of  right.  The  suppliant 
cannot,  after  being  paid  the  amount  and  after  giving  a 
receipt  in  full  of  all  demands,  now  endeavor  to  avoid 
the  consequences  of  this  receipt  by  alleging  that  it  was 
given  under  protest.  It  is  true  that  on  the  same  day, 
immediately  after  he  received  the  sum  of  |9,681,  he 
wrote  to  the  Minister  of  Public  Works  to  inform  him 
that  when  he  signed  this  receipt  he  had  no  intention  of 
abandoning  his  claim  for  extras,  and  of  which,  till  that 
moment,  he  had  not  spoken.  Why  did  he  not  then 
press  his  claim  and  refuse  to  sign  the  final  receipt  they 
demanded  ?  Can  he  now  repudiate  his  own  act,  or 
does  he  give  a  good  reason  ?  No,  certainly  not.  I  con- 
sider the  plea  of  payment  is  legally  proved  and  is  a 
complete  bar  to  all  the  items  claimed  by  the  petition, 
and  covers  the  prices  agreed  upon  by  the  contracts  as 
well  as  the  extra  work  ordered  in  writing  by  the  engi- 
neer. 

''The  Crown  has  moreover  invoked  another  plea, 
which  is  to  be  found  in  the  eleventh  paragraph  of  the 
defence,  and  is  as  follows : 
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1880  That  by  the  9th  clause  of  the  oontract  the  determination  of  the 

^^i^'^       Minister  of  Public  Works  on  all  differences  which  might  arise  dui^ 
^^  '     ing  the  execution  of  the  works,  was  final  and  conclusive. 

The  Qoebn.     jj^^  ^j^^^  ^  jj^^  contract  reads  thus : 

Ninthly.  Should  any  difference  of  opinion  arise  as  to  the  con- 
struction to  be  put  upon  any  part  of  the  specification  or  plans,  the 
same  shall  be  determined  by  the  Minister  alone,  and  such  determi-. 
nation  shall  be  final  and  conclusive,  and  binding  upon  the  parties ' 
to  this  contract  and  every  of  them. 

"As  it  has  not  been  proved  that  such  a  determination 
was  ever  made  by  the  Minister  of  Public  Works,  the 
Crown  could- not  take  advantage  of  this  clause.  It 
appears  by  the  evidence  that  the  report  on  which  the 
final  settlement  of  the  80th  April,  1875,  was  based,  was 
made  by  Mr.  Schreiber,  the  engineer  in  chief,  but  as  there 
is  no  power  given  to  the  minister  to  appoint  a  substitute 
to  fulfil  this  duty,  I  cannot  give  to  this  report  the 
same  effect  as  I  would  to  the  determination  of  the 
minister  himself  as  mentioned  in  the  ninth  clause. 
The  learned  counsel  for  the  Crown  contended  on  this 
I)oint,  that  it  was  an  error  in  the  contract,  and  that  the 
word  engineer  should  be  read  instead  of  the  word 
minister.  Nothing  in  my  opinion  warrants  such  an 
interpretation  or  modification  of  the  contract.  A  party 
cannot  for  any  reason  whatever,  without  the  consent 
of  the  other  party,  modify  his  obligation.  However, 
from  what  I  have  already  said,  it  is  evident  that  this 
point  is  of  no  importance  to  the  decision  of  this  case. 

"  The  conclusion  at  which  I  have  arrived  is  founded 
on  the  reasons  which  I  have  before  given  at  length,  and 
whichlcan  be  summed  up  in  the  following  words :  1st. 
The  want  of  a  written  authorization  in  accordance 
with  the  terms  of  the  contract  to  perform  the  extra  work  ; 
2nd.  The  fact  that  part  of  the  works  for  which  extra 
payment  is  claimed,  are  works  within  the  terms  of  the 
contract ;  8rd.  That  part  of  the  works  alleged  to  be 
extra  were  rendeired  necessary  on  account  of  the  sup- 
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pliant's  negligence  and  unskilfulness ;  4th.  That  the     }^ 
payment  and  final  settlement  which  took  place  on  the   cBbudt 
80th  April,  1875,  comprised  all  the  items  of  the  claims.  .^^^  q^bbit. 

*'  For  these  reasons  I  must  dismiss  the  petition  with 
costs." 

On  the  16th  April,  1878,  the  suppliant  took  out  the 
following  rule  nisi : 

It  is  ordered  that  the  defendant,  upon  notice  of  thia  rale  to  be 
given  to  Her  Majesty's  Attorney  General  for  OanadOf  and  to  Messrs. 
Walker  J  Mclntyrej  &,  Fergustm,  the  agents  of  the  Attorney  General, 
shall  at  the  expiration  of  eight  days  from  the  date  of  this  order,  or  so 
soon  after  as  the  case  can  be  heard,  show  cause  why  the  verdict  or 
judgment  rendered  for  the  defendant  in  this  cause  should  not  be  set 
aside,  and,  instead  thereof,  a  verdict  or  judgment  entered  for  the  sup- 
pliant for  such  sum  or  siuns  as  the  Court  shall  see  fit,  or  why  a  new 
trial  should  not  be  directed  in  this  cause  on  the  following  grounds : 

1.  On  the  grounds  disclosed  in  the  affidavit  of  the  suppliant  filed. 

2.  For  the  erroneous  admission  as  evidence  for  the  defence  of 
certain  reports  and  written  pax>er8  signed  by  one  William  Marahall, 
the  same  not  having  been  duly  verified  nor  the  statements  therein 
proved  by  evidence. 

3.  For  the  erroneous  finding  of  the  learned  Judge  that  there  had 
been  a  final  settlement  between  the  parties  before  action  brought. 

4.  For  the  erroneous  omission  of  the  learned  Judge  to  find  that  the 
damage  to  works  was  caused  by  the  dumping  of  stone  and  earth 
against  the  cribs  as  also  by  change  of  the  plans  and  weight  of  super- 
structure added  to  the  work,  as  also  by  the  omission  to  provide  for 
any  solid  foundation  for  the  cribs  and  for  dredging  the  bottom,  and 
also  by  the  general  weakening  of  the  binding  of  the  works  (as  pro- 
vided by  the  contract)  necessitated  by  the  superstructure  and  change 
of  plan. 

5.  For  the  erroneous  finding  of  the  leai*ned  Judge  that  certain 
extra  works  cliarged  for  ha<l  been  done  without  the  written  authority 
of  the  engineer,  whereas  such  written  authority  was  proved  and  is  in 
evidence. 

6.  For  the  erroneous  finding  of  the  learned  Judge  that  it  was  the 
suppliant's  duty  under  the  contract  to  do  more  than  he  was  proved  to 
have  done  befoi'e  sinking  the  cribs  in  regard  to  securing  a  more  firm 
foundation. 

7.  For  tliat  the  claims  for  scarfing  and  for  piles  and  fenders  and  the 
sum  paid  for  divers,  for  ballasting  and  other  extras  eniunerated  in  his 
Lordship's  judgment  were  not  allowed;  although  the-  same  were 
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1880       ordered  and  adopted  by  the  engineer  and  accepted  by  the  Govem- 

rx^^'^       ment,  and  the  same  are  not  mentioned  or  estimated  for  in  the 

ff^  contract. 

Thb  Qctbbn.     8.  For  that  certain  of  the  charges  are  in  connection  with  the  trestle 

*"^       work  and  are  necessary  to  that  work  and  extras  to  the  verbal  oontract| 

and  should  have  been  allowed  the  special  conditions  of  tlie  written 

contract  not  applying  thereto. 

9.  For  the  discovery  of  new  and  important  evidence  as  set  forth 
in  the  affidavit  so  filed  as  aforesaid. 

10.  That  the  verdict  was  against  law  and  evidence  and  against  the 
weight  of  evidence. 

11.  For  not  finding  for  the  suppliant  some  damages  or  compensation 
for  the  delays  in  the  payments  as  required  by  the  contract.  And  in 
the  meantime  it  is  ordered  that  all  proceedings  be  stayed. 

On  the  29th  April,  1878,  this  rale  nisi  was  discharged 
and  the  suppliant  thereupon  appealed  to  the  Supreme 
Court  of  Canada. 

Mr.  Cockburn,  Q.  0.,  for  appellant : 

This  petition  of  right  was  brought  to  recover  extras 
and  additions  under  a  contract  under  seal,  with  the 
Minister  of  Public  Works,  to  construct  a  deep  sea  wharf 
at  Richmond  Station^  at  Halifax^  N,  S.,  and  claimed 
compensation  for  serious  changes  in,  and  damages  to, 
the  works  already  constructed,  entailing  expense,  and 
for  delays  in  the  monthly  payments  made  to  the  sup- 
pliant. 

The  new  works  required  by  the  Gk>yemment,  consist- 
ing in  a  coal  floor  and  a  trestle  work  and  railway  upon 
the  floor,  materially  weakened  the  wharf,  as  so  far  con- 
structed under  the  contract,  and  suppliant  contends  that 
the  damage  caused  to  the  whole  works  was  by  weight 
of  this  superstructure,  by  the  settling  and  canting  of  the 
cribs. 

The  contract  for  the  wharf  is  dated  4th  Dec.,  1872. 
The  7th  section,  which  provides  for  alterations  during 
the  progress  of  the  work,  is  the  one  on  which  the  case 
will  turn.    We  contend  the  estimates  of  the  engineer  is 
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not  9k  condition  precedent,  but  the  only  condition  pre-     l^M 
cedent  is  that  authority  in  writing  to  do  the  work  must   O'Bunr 
be  given  in  advance*    But  we  do  not  admit  that  we  rp^  qummk. 
claim  for  extra  work,  with  the  exception  perhape  of  a 
small  part  of  our  claim,  as  to  which  there  may  be  a 
doubt,  and  it  can  only  be  as  to  this  part  that  this  con- 
dition precedent  can  apply* 

In  the  first  place  the  suppliant  contends,  that  he  was 
not  required  by  his  contract  to  prepare  a  solid  founda- 
tion to  receive  the  cribs,  (a  contention  put  forward  on 
part  of  defendant  at  the  trial).  On  the  contrary,  the 
provision  as  to  stepping  the  bottoms  of  the  cribs  after 
soundings  was  all  that  suppliant  was  required  to  do, 
and  all  this  was  fedthfuUy  done  under  the  daily  inspect- 
ion of  the  engineer  or  his  officers  in  charge,  without 
objection,  and  no  such  objection  was  ever  urged  till 
after  this  action  was  brought. 

Now,  it  was  some  months  after  work  was  in  progress 
that  the  engineer  in  charge  entered  into  a  verbal  con- 
tract with  the  suppliant  to  put  up  the  coal  floor  and 
railway  on  the  wharf.  This,  we  maintain,  was  a  dis- 
tinct work.  There  is  nothing  in  the  contract  to  show 
the  wharf  was  to  be  used  for  shipping  coal.  The 
foundation  of  wharf  had  been  constructed  by  suppliant 
for  a  wharf,  and  not  for  any  superstructure  of  200  tons. 
There  was  no  guarantee  of  any  kind.  Under  the  con- 
tract, the  cribs  were  to  be  bound  together  at  the  top, 
but  when  the  superstructure  was  required,  this  build- 
ing had  to  be  cut  through,  so  that,  not  only  by  the 
weight  of  superstructure,  but  also  by  the  loosening  of 
the  bonds,  the  cribs  canted. 

The  contract  relates  to  the  wharf.  The  coal  floor  was 
done  under  the  personal  inspection  of  the  engineer,  as 
to  the  sufficiency  of  the  work.  It  was  an  independent 
work  not  contemplated  at  first.  There  were  certain 
extras  flowing  out  of  this  ndw  work  for  which  we  claim, 
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1^^     and  also  certain  extras  entailed  on  former  work  by  thia 
0*Br«n   new  work. 
^  5^.    The  answer  admits  the  work  was  all  completed  and 
the  government  entered  into  possession,  and  have  had 
possession  ever  since. 

The  provision  in  the  contract,  that  the  minister  shall 
*'  determine,  &c.,"  applies  only  to  the  work  under  the 
contract,  and,  in  any  event,  the  evidence  shews  the 
minister  was  applied  to,  but  failed  to  comply ;  and  there 
are  cases  to  show  that  where  what  is  to  be  done  is  in 
the  power  of  one  of  the  parties,  and  everything  has  been 
done  by  the  other  to  have  that  done,  this  is  equivalent 
to  performance  of  the  condition  (1). 

Another  defence  is,  there  was  a  receipt  in  full.  This 
is  only  in  full  of  items  mentioned  in  it,  and  does  not 
apply  to  the  extras,  the  subject-matter  of  this  action. 
The  evidence  shews  suppliant  received  the  money  vnth 
a  qualification.  Read  v.  Lancashire' (2). 

The  contractor  was  ordered  to  desist  until  the  cribs 
should  find  a  solid  foundation,  showing  that  no  other 
foundation  was  contemplated.  The  steps  cannot  be 
used  where  there  is  a  rock  foundation. 

[The  learned  counsel  then  referred  to  the  evidence  to 
show  that  the  new  work  had  weakened  the  original 
^structure,  and  had  it  not  been  for  this  new  work  the 
cribs  would  not  have  canted.] 

This  claim  for  compensation  does  not  come  within 
81  Ftc,  ch.  12. 

The  question  comes  back  to  this — ^whose  duty  was  it 
to  prepare  the  foundation  for  these  cribs  ? 

Mr.  Maclennan,  Q.C.,  for  respondent : 

The  contract  in  question  was  made  under  the  Public 


(1)  Hotham  V.  E.  India  Co.,     1        W.  By,  Co.,  2  McN.  &  Q.  74. 
D.  &  E.  638  }  Mcintosh  v.  O.    (2)  L.  R,  6  Chy.  527. 
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Works  Act,  81  TtV?.,  c.  12,  and  every  provision  in  that      l^^ 
Act  applies  to  it.  O'Bbuit 

The  tendency  has  been  towards  the  curtailment  of ^t^g  Qxj^jot. 
the  powers  of  Ministers  by  the  Legislature.    This  has      — 
been  shown  in  all  departments,  (see  especially  81  Vic.^ 
c.  6,)  as  regards  the  contingencies,  and  the  various 
statutes  provide  as  to  how  the  Grown  shall  be  bound 
for  articles  furnished. 

Sec.  T  of  the  Act  therefore  disposes  of  all  claims 
outside  the  contract,  for  there  was  no  authority  to  bind 
the  Crown  in  any  other  way  than  provided  for  by  the 
statute. 

Moreover,  the  evidence  does  not  show  any  claim 
upon  the  favour  of  the  Crown — ^the  case  is  one  without 
merit.  The  learned  judge,  who  tried  the  case,  has  so 
found.  In  the  court  below  my  learned  friend  did  not 
contend  he  had  any  claim  outside  the  contract.  It  is 
put  on  a  quantum  meruit  for  the  first  time  in  appellant's 
factum. 

Under  the  terms  of  the  contract  the  plaintiff  is  not 
entitled  to  recover. 

The  evidence  sho^s  the  wharf  was  to  be  constructed 
to  bear  the  heavy  traffic  of  the  ocean  steamships. 

To  entitle  the  appellant  to  be  paid  for  work  outside 
of  the  contract,  the  written  authority  of  the  engineer 
was  required  therefor  previous  to  its  execution.  No 
such  authority  was  given  for  the  works  claimed  as 
extras,  except  what  has  been  paid  for. 

The  engineer  told  him  certain  things  would  have  to 
be  done  in  connection  with  the  work  before  a  final 
estimate  would  be  given.  The  contractor  does  these 
things  without  claiming  extra  pay.  The  coal  floors, 
trestle  work  and  railway,  were  not  separate  work 
and  could  only  be  done  under  the  contract.  When 
the  changes  were  made,  the  contractor  was  informed 
of  them,  and  he  was  paid  for  them  under  the  terms 


672  SUPBBia  OOUBT  OF  CANADA.    [VOL.  17. 

18M     of  the  eontraet.    It  wm  the  Minister  who  waa  to 

O'BBnor   detormine  what  alterationB  were  to  be  made.    The  ap- 

Turn  Qimir.P^^^^^  ^^  heen  paid  for  everything  he  had  the  written 

authority  of  the  engineer  to  do.    There  is  no  evidence 

that  any  particular  question  was  submitted  to  him  for 

his  deoision  under  this  Glanse. 

Then  as  to  the  adaption  of  the  eribs  to  the  bottom* 
The  contract  shows  what  the  duty  of  the  contractor 
was  as  to  the  soundings.  The  suppliant  was  told 
he  should  do  this  extra  work  as  part  of  his  contract, 
and  to  make  his  contract  good,  and  he  agreed  to  do 
it.  Sec.  28  of  contract  says  the  work  throughout 
must  be  executed  to  the  satisfaction  of  the  engineer, 
who  had  full  power  and  authority  to  reject  work  and 
materials  not  in  accordance  with  the  specifications,  as 
expressed  or  understood.  The  cribs  tilted  from  causes 
apart  from  the  coal  floor,  and  the  engineer  required 
certain  things  to  be  done  which  were  proper  and 
reasonable.  The  engineer  acted  in  a  manner  favorable 
to  the  contractor  as  may  be  seen  by  referring  to  the 
correspondence. 

The  item  of  |2,000  for  "  cutting  off,  &o.,"  was  for 
work  he  was  bound  to  do  in  accordance  with  the 
specifications. 

The  structure  had  made  no  great  progress  when  the 
coal  floor  was  agreed  ui>on.  It  was  an  alteration  com- 
ing within  the  contract.  The  original  structure  was 
altered.  This  he  was  bound  to  give  up  in  a  business 
workmanlike  manner.  He  contracted  to  do  it  for 
$18,000.  He  paid  to  sub-contractors  $6,000  for  doing  it. 
The  original  contract  was  for  a  work  which  might  be 
varied. 

The  wharf  was  intended  to  bear  thousands  of  tons,  and 
yet  the  trestle  work  disturbed  his  cribs.  Keating  was 
obliged  to  admit  that  the  superstructure  could  not  be 
the  cause  of  the  tilting  of  the  cribs,   if  the  cribs 
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had  been  put  down  in  a  proper  manner  in  the  first      ^^^ 
place.  (y^m 

When  the  engineer  required  the  protective  works,  he.j,^  Qowmk. 
required  only  what  was  his  duty  to  require,  and  his 
determination  is  binding  upon  the  suppliant. 

The  two  first  items  in  the  settlement  have  been 
abandoned.    The  learned  Oounsel  then  referred  to  : 

FergfisonY.  Corp,  Oalt  (1);  Diamond  y.  McAnnany  (2); 
Ekins  V.  Corp.  Cy.  of  Bruce  (8);  Elliott  v.  Roy.  Ex.  Ins. 
Co.  (4);  Stodhart  v.  Lee  (5);  Sharp  v.  San  Paolo  Jty.  (6); 
Scott  V.  Liverpool  (7);  Clarke  y.  Watson  (8);  Ranger 
y.  Oreat  Western  Ry.  Co.  (9);  Roberts  y.  Bury  (10). 

As  to  the  receipt :  Mr.  OBrien  does  not  say  it  was 
giyen  under  any  mistake.  The  documents  annexed  to 
the  receipt  show  how  careful  the  Public  Works  Depart- 
ment were  in  such  matters.  The  receipt  not  having 
been  signed  under  any  mistake  or  misapprdiension, 
and  with  a  full  knowledge,  (for  all  the  substantial  items 
of  his  claim  had  been  agitated  before,)  it  should  be 
binding  on  him. 

Mr.  Coekburn  in  reply : 

The  clause  in  the  Public  Works  Act  does  not  apply 
to  executed  contracts. 

Our  claim  does  not  come  within  the  contract  and 
sec.  20  shows  that  it  is  not  an  invariable  rule  that  the 
contractor  should  be  bound  by  a  written  contract. 

BiTOHiE,  0.  J. : — 

This  was  an  appeal  from  the  judgment  of  Mr.  Justice 
Faumier^  dismissing  the  suppliant's  petition  with  costs. 

[After  referring  to  the  pleadings,  His  Lordship  con* 
tinned  as  follows :] 

(1)  23  U.  C.  C.  P.  67.  (6)  L.  R  8  Chy.  597. 

(2)  16  U.  C.  C.  P.  9.  (7)  3  DoG.  k  J.  334. 

(3)  30  U.  C.  Q.  B.  49.  (8)  18  C.  B.  N.  S.  278. 

(4)  L.  R.  2  Exoh.  237.  (9)  5  H.  L.  72. 

(5)  3  B.  A  S.  372.  (10)  L.  R.  5  0.  P.  310. 
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1880         I  have  no  hesitation,  at  the  ontaet,  in  saying  that  the 

O'Biimr    suppliant's  contention  that  this  contract  and  the  work 

^     J'       done  under  it,  and  his  claim  for  compensation,  is  not  to 

be  subject  to  the  provisions  of  the  Act  31  Ft c,  ch.  12, 

Bitchie,CJ.  ,,^^  ^^^  respecting  the  Public  Works  of  Canada,''  can- 
not be  sustained.  The  contract  was  undoubtedly  made 
by  virtue  of  the  authority  of  that  Act,  and  was  duly 
executed  under  seal,  in  accordance  with,  and  must 
be  governed  by,  its  provisions.  By  the  seventh  section 
of  this  Act  it  is  provided  that 

No  deeds,  contracts,  documents  or  writings,  shall  be  deemed  to  be 
binding  upon  the  department,  or  shall  be  held  to  be  the  acts  of  the 
said  minister,  unless  signed  and  sealed  by  him  or  his  deputy,  and 
countersigned  by  the  secretary. 

And  by  section  21,  which  provides  that  security  shall 
be  taken  where  any  public  works  are  being  carried  out 
by  contract,  and  makes  provision  when  the  lowest  tender 
is  not  taken,  it  is  enacted : 

But  no  sum  of  money  shall  be  paid  to  the  contractor  on  any  con- 
tracty  nor  shall  any  work  be  commenced  until  the  contract  has  been 
signed  by  all  the  parties  therein  named,  nor  until  the  requisite  se- 
curity shall  have  been  given. 

The  substance,  then,  'of  suppliant's  complaint  is,  that 
indei>endent  of  the  original  structure  agreed  for  at 
1^8,000,  and  the  coal  floor  at  1 18,400,  and  the  sum  of 
|2,700  for  additional  bracing  estimated  by  the  engineer, 
all  which  sums  were  duly  paid  to  the  suppliant, 
the  engineer  required  the  suppliant  to  x>erform  a  vast 
amount  of  extra  works,  involving  additional  labor  and 
expenditure  of  materials  not  provided  for  in  any  former 
contracts  or  estimates,  for  which  the  suppliant  claim* 
ed  extra  payment,  but  which  the  engineer  refused  to 
allow,  and  obliged  suppliant  to  do  the  work  which,  he 
alleges,  he  did  under  protest,  always  claiming  that  such 
work  should  be  paid  for  as  extra. 

The  suppliant  also  complains  that  such  outlay  and 
ezpenditiiire  of  labor  and  material  was  rendered  abso- 
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lately  necessary  fr 
making  the  original 
the  additional  strain 
by  the  alterations  an 

He  likewise  compi 
equality  of  payment 
titled  to,  and  that  he 
from  irregularity  of  j 
with  the  exception  o 
paid  for  the  costs  of  i 
leged  the  suppliant  1 
was  performed  by  th 
entitled  to  be  paid  o' 

The  rights  of  the  c 
the  contract  and  the 
not  necessary  to  enqi 
to  the  legal  binding  < 
contract  for  the  coal 
be  outside  of  and  • 
cause  it  was  submi 
Works,  assented  to  bi 
by  him  has  been  pai< 
unequivocally  put  fo 
nor  the  clerk  of  the  i 
in  charge  of  any  of  the 
any  power  or  author 
law  to  bind  the  Cro\;^ 
not  specifically  auth< 
contract  duly  entere< 
contractor  according 
specific  manner  pro^r 
the  contract. 

In  examining  the  c 
undertook  for  a  lum 
finish,  in  every  respec 
all  the  work  requires 
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18S0     water  wli&rf  agreeably  to  the  plana  in  the  engineer's 

(ySm   office  and  apecifications,  and  with  anch  directions  as 

Thb  Quekk  ^^^^^  ^  given  by  the  eng^eer  in  charge  daring  the 

—7-      progress  of  the  work ;  and  while  the  specification  and 

^    'plan  exhibited  are  to  be  taken  to  give  a  general  idea  of 

the  work  required,  omiasiona  in  them  are  not  to  be  con- 
8idered*aa  invalidating  the  contract,  but  the  contracting 
parties  most,  as  the  specification  says,  embrace  every- 
thing in  their  tender,  whether  mentioned  or  not,  as 
they  will  be  required  to  complete  the  work,  according 
to  the  true  intent  and  meaning  of  the  specification  and 
plan,  for  the  contract  sum ;  and,  as  if  to  prevent  the 
possibility  of  any  doubt  arising  as  to  the  whole  work 
and  everything  connected  with  it  necessary  for  its  full 
and  final  completion  being  done* and  provided  by  the 
contractor,  it  is  expressly  declared : 

The  bulk  stun  in  the  tender  must  include  the  entire  cost  of 
ftimishing  all  labor,  materials,  tools  and  machinery,  and  erery  oon- 
tingenoy  oonnected  with  the  work,  and  the  contractor  is  to  assume 
all  risks,  and  make  good,  at  his  own  cost^  any  damage  which  may 
result  from  loss  of  materials,  or  otherwise,  by  storms,  or  from  any 
other  cause  whatever  during  the  progress  of  the  work,  and  up  to  its 
ftill  and  satis&ctory  completion. 

And  while  provision  is  made  for  any  change  or 
alteration  of  any  part  of  the  work  which  shall  be 
required  by  the  minister,  and  whether  it  should  entail 
extra  expense,  or  should  be  a  saving  to  the  con- 
tractor, the  amount  was  to  be  determined  by  the 
estimate  made  by  the  minister,  his  engineer,  or  officer 
in  charge,  and  while  providing  that  every  such  change 
or  alteration  shall  be  made  subject  to  the  conditiona, 
stipulations  and  covenants  in  the  agreement  expressed, 
as  if  such  change  or  alteration  had  been  expressed  or 
specified  in  the  terms  of  the  contract,  it  is  provided 
that  if  the  contractor  is  required  to  do  any  work,  or 
furnish  any  materials,  for  which  there  is  not  any  price 
in  the  contract,  the  same  shall  be  paid  for  Mt 
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the  estimated  prices  of  the  engineer  in  charge  of  the      ^^^ 
works.    But  it  also  expressly  provided  that  0'BRiB!r 

No  change  or  alteration  whatever,  and  no  extra  work  whatever,  rp^^  QxriBir. 
shall  be  done  without  the  written  authority  of  the  engineer  in  charge,        — .. 
given  prior  to  the  execution  of  such  work,  nor  will  any  allowance  or  Ritchie,CtJ. 
payment  whatever  be  made  for  the  same,  in  case  it  should  be  done 
without  such  authority. 

And  in  case  of  a  difference  of  opinion  as  to  the  construc- 
tion to  be  put  upon  any  part  of  the  specifications  or 
plans,  the  same  shall  be  determined  by  the  minister 
alone,  and  his  determination  shall  be  final  and  conclu- 
sive and  binding  on  all  parties  to  the  contract. 

Now,  to  enable  the  contractor  to  fulfil  his  contract 
and  construct  such  a  wharf  as  he  undertook  to  build, 
it  was  absolutely  necessary  that  a  good,  solid  and  suffi- 
cient foundation  should  be  obtained.  This  the  con- 
tractor, I  think,  clearly  undertook  to  secure.  He 
undertook  to  complete  the  whole  work  with  every  thing 
that  was  requisite  for  the  purpose  of  completion  from 
the  beginning  to  the  end  for  a  lump  sum. 

There  is  not  a  word  in  the  contract  from  which  any 
covenant,  agreement  or  undertaking,  express  or  implied, 
can  be  inferred,  indicating  that  the  Grown  in  any  way 
guaranteed  the  foundation  or  assumed  any  responsi- 
bility therefor.  On  the  contrary,  sees.  4, 26, 29  and  80, 
of  the  specifications  most  clearly  shew  that  the  entire 
risk  and  responsibility  was  thrown  upon  the  contractori 
who  could  not  possibly  do  what  he  undertook  to  do 
with  a  defective  foundation. 

[The  learned  Chief  Justice  then  read  these  sections 

(1)1 

A  great  portion  of  the  labor  expended  and  materials 
furnished  for  which  the  suppliant  claims  compensation, 
with  reference  to  both  the  wharf  and  coal  floor,  was 
unquestionably  caused  by  the  defective  foundation, 
and  this  arose  from  the  want  of  a  thorough  and  proper 

(1)  See  p.  HI 
37 
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1880      examination  of  the  bottom,  which  does  not  api)ear  to 

o'JBrien    have  been  made  by  the  contractor  till  he  found  his 

TuE  QcK  s  ^^^^^  ^^  danger,  when  he  says  he  got  divers  to  explore 

the  bottom  to  find  if  any  obstructions  lay    in    the 

I  <iuc,     .  g. ^g  ^£  ^j^^    cribs,    when-  they  found    several    large 

boulders  at  the  bottom. 

And  as  he  was,  in  my  opinion,  responsible  for  the 
foundation,  and  could  not  complete  the  wharf  and  coal 
floor  as  he  agreed  to  do,  by  reason  of  his  not  having 
placed  the  original  wharf  on  a  proper  foundation,  the 
risk  and  burthen  of  securing  which,  I  think,  he  assumed 
under  his  contract,  he  has  no  claim  whatever,  in  my 
opinion,  on  the  Crown  for  any  such  expenses  or  outlays 
occasioned  by  his  own  failure  to  perform  his  own  under- 
taking. But  I  have  gone  through  the  items  of  his 
claim,  and  I  cannot  discover  from  his  own  showing, 
that  under  the  terms  of  his  contract  he  has  established 
a  claim  to  any  one  of  the  items. 

The  suppliant  admits  the  receipt  of  the  contract 
price,  and  also  the  |18,400  for  the  coal  floor  and  addi- 
tional trestle  work,  and  $2,781  for  extra  work,  which 
"  was  agreed  on  "  (he  says)  *'  between  engineer  and  him- 
self, and  accepted  and  paid  for,''  and  $400  for  rebuilding 
two  cribs  which  were  injured  by  another  contractor, 
which,  he  says,  was  paid  for  as  an  extra.  The  amounts 
he  now  claims  to  recover  are  as  follows :  [His  Lordship 
read  the  statement  of  claim  ( 1 )  ] 

I  have  numbered  them  in  the  order  put  forward  in 
the  suppliant's  statement  of  claim  ;  they  are  15  in  alL 
As  to  Nos.  1  and  2,  which  refer  to  removing  the  boulder 
stones  and  fixing  ballast  to  sustain  the  cribs,  they  are, 
in  my  opinion,  most  clearly  matters  the  contractor  was 
bound  to  do  under  his  contract ;  in  addition  to  which 
he  says : 

They  were  not  ordered.    I  did  it  because  the  woris  was  in  jeopardy. 

(1)  See  p.  544. 
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They  were  done  without  any  instructions  or  order,  but  simply  be-       1880 
cause  the  damage  to  the  cribs  was  imminent,  and  I  had  to  protect    ry^^  ^^ 
them  at  this  cost.  t*. 

This,  no  doubt,  arose  from  not  securing  a  proper  ^"J*^^- 
foundation,  by  reason  of  which  the  cribs  were  likely  to  Bitohie,C.J. 
shifl  their  ground.  His  cross-examination  clearly  shows 
that  he  made  no  proper  exploration  of  the  bottom,  as  he 
was  bound  to  do,  but  relied,  he  says,  on  the  engineer's 
and  his  own  soundings,  which  conveyed  no  adequate 
idea  of  the  bottom,  or  what  was  necessary  to  be  done  to 
secure  a  solid  and  proper  foundation.  He  says,  on 
cross-examination,  in  the  winter  of  1873-74  he  began 
to  find  the  cribs  sliding  away. 

Q.  And  it  was  in  consequence  of  this  sliding  away  that  you  made 
this  work  to  protect  it?  A.  When  I  found  my  first  cribs  likely  to 
change  their  position,  and  haviivz  jj^^at  trouble  to  take  them  up  and 
remake  parts  of  them,  wlien  I  got  them  into  position  again,  I  thought 
that  what  led  to  that  trouble  might  lead  to  further  trouble  with  the 
other  ci-ibs.  I  got  divers  to  explore  the  bottom,  and  to  find  if  any 
obstructions  lay  in  the  sites  of  the  cribs.  They  found  there  were 
several  large  boulders  at  the  bottom  which  they  leaded  and  attached 
a  piece  of  cork  to  a  line  so  as  to  indicate  their  presence. 

Q.  Wliat  I  asked  you  was  this :  it  was  when  you  found  the  cribs 
subsiding  or  giving  way,  you  did  this  work  to  protect  the  cribs  for 
which  you  claim  payment  ?  A.  Not  at  all.  It  is  a  distinct  thing 
altogether. 

Q.  I  am  asking  you  about  the  two  first  items  ?  A.  It  was  when  I 
ound  that  these  cribs  were  likely  to  shift  their  ground,  and  were 
shifting  their  ground,  I  protected  them. 

Q.  What  month  was  that  in  ?  A.  Possibly  it  was  March  or  April. 
About  April,  as  near  as  I  can  guess,  the  first  year. 

Q.  Then  I  understand  you  had  to  take  some  of  the  work  up  ?  A. 
Yes,  I  had. 

Q.  What  was  that  owing  to?  A.  Owing  to  the  subsidence  this 
same  way,  and  the  work  breaking  asunder  in  consequence  of  the 
oribs  sUppmg  away. 

Q.  After  you  put  them  down  ?    A.  Yes. 

Q.  Were  these  the  fi rat  you  put  down?    A.  Yes. 

Q.  Were  they  sinking  in  the  mud  ?  A.  Not  so  much  that  as  slip* 
ping  out  into  deeper  water. 

Q.  So  you  took  them  up,  and  what  did  you  do  ?    A.  I  did  not  take 
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ISSO       tliem  up  altogether,  one  nent  away  and  I  had  to  tear  it  to  pieces  and 
0"Bbws     *"**  ''  ^''Bether  again. 

e.    ■  Q.  Wlmt  was  the  cause  of  that?    A.  The  unevenness  of  the  bot- 

The  Qubbv.  torn  and  tlie  want  of  a  level  surface  for  those  narrow  cribe  to  rest 

__  Q.  Tliat  ivas  juat  one  of  the  difficulties  of  the  situationT    A.  Tha 

surface  bclowwas  exceedingly  irregular.  It  waaa  veiydiffioolt  place 
to  build  crib-work  on. 

I  Q.  You  hod  considerable  difficulty  and  one  crib  you  had  to  tear  to 
pieces  and  rebuild  in  consequence  of  ite  not  slAnding after  ite being 
put  dovk-n  t    A.  Yes. 

Q.  Was  it  to  prevent  n  recurrence  of  that  you  performed  thia 
work  ?  A.  It  wan  tliat  leil  me  to  explore  the  whole  ground,  to  see  if 
there  were  any  difficultiei^  in  the  way  tliat  we  did  not  see  before  and 
remove  thcui.    Tlie  sauadiiigs  did  not  give  them  before. 

Q.  Tliia  expenditure  wa^  incurred  in  remoi'ing  those  difficulties 
and  protecting  the  cribs  fi-oin  tbe  injuries  you  feared?     A.  Yes. 

Q.  To  make  the  work  safer,  in  point  of  fact  ?  A.  Yes,  to  proride 
tliat  the  future  work,  I  would  put  down,  would  be  safer. 

Q.  That  was  done  without  any  orders  from  tbe  engineer  or  any 
body  ebe  ?    A.  I  had  none. 

He  says  he  had  no  written  order,  nor  any  communi- 
cation with  the  engineer  on  the  subject.  And  if  any 
inference  is  to  be  drawn  from  his  condact,  it  is  very 
strongly  to  the  effect  that  he  did  not  suppose  he  had 
any  past  claim  to  them;  for  on  his  cross-examination 
in  answer  to  the  question  :  "Did  you  submit  the  first 
two  items  of  your  account  to  the  engineer  ?  "  he  says : 
"  I  did  not."  "  Q.  You  never  made  any  claim  for  those 
items  until  you  fyled  your  petition?  A.  No."  And 
this  was  years  after  the  work  was  done  and  the  receipt 
to  be  spoken  of  hereafter  given. 

Item  No.  3. — Suppliant  says :  "  Those  timbers  were 
not  specified  in  the  contract  to  be  those  lengths.  The 
engineer  insisted  I  should  put  in  those  lengths.  I 
demurred  to  it.  We  had  a  correspondence.  He  finally 
ordered  it  and  I  did  so."  He  aays  the  engineer  refused 
to  allow  the  contractor  to  pat  in  shorter  pieoea.  The 
engineer  required  it  to  be  done  according  to  his  con* 
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struction  of  the  spec 
claimed  it  was  an  ex 
the  contract,  but  ii 
written  order  is  she 
is  expressly  prevente 

Item  4— For  extra 
item  grew  oat  of  w 
subordinate  or  verbi 
proceeded  with  the 
which  was  promised 
some  work  was  don 
this  being  a  change 
for  which  the  supplia 
not  only  was  there  n 
authority,  but  the  si 
Mr.  McNabb  about  tli 
it  to  me,  but  he  said 
McNabb' s  answer,  wl 
authority  to  increase 
was  deemed  necessai 
this  is    not    a  claim   i 

As  to  items  6  and  6 
ture  grew  out  of  th< 
reason  of  the  defecti\i 
the  reasons  before  assi ; 
government;  butinaci 
not  recover  if  the  worl 
shewn  no  estimated  ] 
says  in  answer  to  the 
as  to  this  too  ?  A.  I  ha 
of."    And  here  again, 
inference  from  his  ans v 
toinly  not  favorable  to 
tention,  for  he  says  in  ii 

You  made  a  claim  for  that 
ordered  the  work  and  I  did 
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1880       order  he  made  I  was  to  be  paid  for.    He  ordered  the  work|  and  I  did 

n^S^i^    ^^    ^  ^^  ^^'^  claim  for  it  as  extra  at  that  time  7  A.  'Sot  at  that 

9.         particular  time.  Q.  When  did  jou  7  A.  When  I  pat  in  my  bill  of  costs. 

Thi  Quuut.Q.  Irtd  you  submit  these  two  items  to  the  engineer  7  A.  I  think  not 

Bitchie,CJ.  As  to  No.  7,  it  appears  by  the  suppliant's  statement 
he  was  putting  in  the  timbers  in  a  manner  objected  to 
by  the  engineer,  and  as  to  which  the  suppliant  says : 

Hy  own  way  was  not  strictly  in  accordance  with  the  plan  but  it  was 
far  better. 

And  again: 

Q.  Then  you  were  not  following  the  plan?  A.  No.  I  was  pnHing 
them  in  a  way  I  believed  to  be  better. 

He  failed  to  convince  the  engineer  of  this,  he  says  his 
work  was  not  approved  of— 

And  I  was  ordered  to  put  in  a  sort  of  notch  called  a  scarf  in  the 
timbers.  It  was  not  in  the  specification  or  in  the  plan.  I  protested 
against  it,  but  it  was  insisted  on.    It  was  extra  work. 

He  says  he  put  it  before  the  engineer  as  an  extra 
work  which  should  be  paid  for.  *'  Q.  What  did  he  say  ? 
A.  He  insisted  it  should  be  done  as  part  of  the  contract" 

As  to  item  No.  8, 185  fenders  not  in  the  specifications, 
suppliant  says :  ''  they  are  upright  timbers  that  fend 
off  vessels,"  ''such  things  are  attached  to  wharves 
more  or  less,  but  they  are  not  in  my  specification  or 
plan."    And  in  answer  to  the  question  : 

And  they  are  not  mentioned  in  the  specifications  anjrwhere  7  A.  No, 
not  in  this  specification  anywhere,  but  the  clerk  of  the  works  showed 
me  a  specification  in  his  hands  where  they  were  mentioned,  and  I  felt 
if  they  were  in  any  specification  they  should  be  put  in. 

On  his  cross-examination  he  gives  this  account  of 
the  transaction : 

Q.  What  distinction  do  you  make  between  items  8  and  9  ?  A.  The 
first  item,  "  1 35  fenders  at  $7,'*  were  properly  to  fend  off  vessels.  They 
were  put  all  around  the  whole  structure.  These  extra  fenders  were 
added  with  a  view  of  putting  a  false  face  upon  some  of  the  cribs  that 
went  backward  out  of  line,  and  to  bring  them  back  to  a  true  line. 
Timbers  were  put  down  in  front  and  braced  back,  and  a  floor  run  out  to 
make  a  smooth  surface. 
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Q.  It  was  to  remedy  the  defect  in  the  way  m  which  the  cribs  rested        1880^ 
on  the  bottom?    A.  No  5  you  beg  the  question  there.    It  was  not  to    qj^^j* 
remedy  the  defect  on  the  bottom,  it  was  to  reme<ly  the  defect  that         9. 
accrued  from  the  altemtion  of  the  plan.  Thb  Quebk. 

Q.  These  cribs  did  not  lie  evenly  on  the  bottom  ?    A.  They  didjlie  wi^^^nj 
smoothly,  but  they  did  not  lie  on  the  same  bottom.    They  press  on  the       ...« 
ground  the  same  as  before,  but  they  will  tilt— the  front  will  not  be 
perpendicular  as  it  was  before. 

Q.  At  all  events  it  was  to  protect  vessels  from  the  eftects  of  the 
subsidence  of  the  cribs,  the  fenders  were  put  in  ?  A.  No ;  it  was  not. 
It  was  to  biing  the  frontage  out,  so  as  to  make  one  unifoim  line. 

Q.  Why  was  it  not  a  uniform  line  ?  A.  Because  the  cribs  had  moved 
a  year  after  they  were  built. 

Q.  80  the  outer  wall  of  the  crib  was  uneven  and  dangerous  to  vessels 
— ^was  that  it  ?  A.  That  was  not  the  intention  of  the  work.  The  work 
was  merely  to  please  the  eye. 

Q.  So  it  was  not  dangerous  to  vessels  then  ?  A.  It  was  dangerous 
—.just  as  dangerous  after  it  was  done.  They  were  put  on  to  please  the 
eye  merely. 

Q.  Whose  eye  was  it  intended  to  please  ?    A ,  Everybody's  eye. 

Q.  That  was  your  intention  in  putting  them  there  ?  A.  It  was,  and 
it  was  the  intention  with  every  one. 

Q.  How  did  you  gather  that  ?  A.  I  gathered  it  from  conversation.  I 
explained  to  Mr.  McNahb  before  that,  I  intended  to  do  it. 

Q.  So  you  put  tliat  particular  item  in  of  your  own  motion?  A. 
Yes ;  so  as  to  give  a  good  appearance  to  the  work. 

Q.  Without  any  request  or  oitler  for  it  ?  A.  It  was  done  without  any 
order,  but  there  was  a  verbal  instruction. 

Q.  On  what  ground  did  you  expect  pay  for  it  ?  A.  For  improving 
the  wharf  and  rendering  it  more  uniform  j  I  did  not  do  it  to  please 
myself. 

I  am  at  a  loss  to  conceive  what  legal  claim  under 
this  evidence  can  be  set  up  against  the  Crown.' 

No.  9.  He  says  he  has  no  writing  for  this  item.  I 
think  there  is  no  doubt  that  the  contractor  was  bound 
to  put  them  in,  in  consequence  of  his  own  defective 
work,  but  as  he  admits  there  was  no  estimate  or 
written  authority,  it  is  clear  he  has  no  claim. 

As  to  No.  10,  "  22  piles,"  there  appears  to  be  no 
writing  authorizing  these.  They  became  necessary  in 
conse(]^uence  of  defendant's  bad  work  an4  bad  foi^nda- 
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1880     tion  ;  they  became  necessary  in  order  to  make  his  work 
P'Brair    satisfactory,  and  firom  McNabVs  evidence  it  was  an 

Thb  QuBnr.^^^^?®^^  ^  \iiin^  instead  of  requiring  him  to  build  a 
.  —7-      new  crib,  and  the  suppliant  admits  that  he  went  on 

^       '     '  with  the  work  and  did  the  work  in  the  fieu^  of  the 
distinct  declaration  that  he  was  not  to  be  paid  for  it. 

The  items  11, 12,  13,  14,  the  suppliant  was,  in  my 
opinion,  clearly  bound  to  do  to  fulfil  his  contract,  and 
were  not  extra,  but  he  claims  them  as  such,  and  that 
he  had  a  written  order  to  do  them  as  such ;  but  a 
ref3rence  to  the  letter  from  the  engineer  to  him,  which 
he  claims  contains  the  authority  to  do  the  work  as 
extra  work,  shows  the  exact  opposite.  So  far  from 
treating  or  ordering  the  works  as  extra  they  were 
expressly  required  to  be  done  by  the  contractor  as  part 

of  his  contract  in  these  words : 

• 

It  is  necessary  that  the  following  works  (reported  on  by  the  clerk 
of  works)  should  be  performed  by  you  under  your  contract  for  the 
construction  of  Richmond  wharf,  and  I  beg  to  request  that  you  will 
lose  no  time  in  their  execution. 

And  on  the  19th  Noy.,  the  engineer  writes  to  O'Brien : 

My  letter  to  you  on  the  10th  instant  did  not  specify  any  payments 
for  items  1  to  4  inclusive,  for  the  reason  it  forms  part  of  your  contract 
for  the  construction  of  the  wharf. 

As  to  the  item  for  damage  and  loss  sustained  by 
deficiency  in  and  irregularity  of  payments,  and  expense 
incurred  in  procuring  money  elsewhere,  the  only  merit 
that  this  claim  has,  is  that  of  novelty.  It  has  not,  in 
my  opinion,  the  slightest  legal  foundation,  to  rest  on. 

If  suppliant's  contention  could  prevail,  that  the  Crown 
could  be  bound  by  verbal  communications  between 
himself  and  the  engineer  or  officers  superintending  the 
construction  of  public  works,  or  that  he  could,  when 
called  upon  to  do  work  as  work  which  the  engineer, 
to  whose  satisfaction  under  the  contract  the  work  was 
to  be  done^  claimed  he  y^tis  bot^nd  to  4o  under  his  con- 
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tract  and  which  he  would  not  be  allowed  for  as  extra,      ^^^ 
do  the  work  and  afterwards  found  thereon  a  legal  claim   O'Brien 
against  the  Crown  for  the  work  so  done,  would  herp^^  qj^^^jj^ 
simply  to  permit  him  to  repudiate  the  express  pro-   .  — 7- 
visions  of  his  contract,  ignore  the  authority  of  the  ' 

Minister  of  Public  Works  and  set  at  defiance  all  the 
statutory  provisions  enacted  for  the  protection  of  the 
Grown  and  the  public  interest,  and  would  allow,  nay 
encourage,  contractors  to  imi)ose  liabilities  on  the  Grown 
without  any  authority  or  sanction  recognized  by  law 
as  comi)etent  to  bind  the  Grown. 

From  the  suppliant's  own  account  of  these  transac- 
tions, considered  in  connection  with  the  statute  and 
the  contract,  it  is,  to  my  mind,  abundantly  clear  that  he 
has  established  no  case  to  justify  this  Gourt  in  revers- 
ing my  brother  Faurnier's  decision.  But  it  is  still 
clearer  when  the  suppliant's  evidence  is  considered 
in  connection  with  that  on  the  part  of  the  Crown, 
all  which  has  been  so  fully  and  so  satisfactorily 
referred  to  in  the  able  judgment  of  my  brothet 
Fournier^  that  it  is  unnecessary  for  me  to  go  over  it 
again.  In  addition  to  all  which,  after  the  work 
was  completed,  a  final  estimate,  dated  17th  March, 
187$,  was  made  out  and  signed  by  the  engineer,  "  for 
work  done  and  materials  delivered  up  to  9th  March, 
1875,  at  Richfiumd  deep  water  wharf,"  specifying  the 
particulimst  on  "  contract  work  "  and  on  *'  extra  work," 
with  a  certificate  signed  by  the  engineer,  that  the 
above  estimate  is  correct ;  that  the  total  value  of  the 
work  performed  and  materials  furnished  by  Mr.  Wm. 
D.  O'Brien  up  to  the  9th  March,  1875,  is  |99,581,  and 
the  net  amount  due  $99,581  less  previous  payments. 
This  estimate  is  the  final  estimate  of  the  engineer  after 
the  work  was  performed,  and  without  which,  nor  till 
ten  days  after,  the  contractor  could  not  claim  the  final 
balance  as  provided  for  by  the  contract,  and  beneath 
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1880     which  is  the  foUowing  receipt,  dated  80th  April,  1875, 
O'Bunr    signed  by  the  sappliant : 

am 

Tbb  q'cebv.     ^^^^^^^^  ^™  ^^  Intercolonial  Railway,  in  full  of  all  defnandi 
— —       against  tho  Government  for  works  under  contract,  as  follows :  Siek' 
Iutchie,C  J.  |p,^„  J  deep  water  wharf  works  for  storage  of  coal ,  works  few  bracing 
wharf,  rebuilding  two  shore  cribs,  the  som  of  f9/>S]. 

I  think  this  receipt  was  intended  to  corer,  and  does 
cover,  as  expressed  in  the  engineer's  certificate,  the 
total  valne  of  work  performed  and  materials  fnmished 
by  Mr.  Wm.  D.  O'Brien  np  to  9th  March,  1875,  not- 
withstanding any  secret  or  open  intention  of  Mr. 
O'Brien  to  pat  forward,  after  receiving  this  amount, 
farther  claims  for  more  extra  work  than  was  included 
in  the  estimates  and  certificate. 

Under  all  these  circumstances,  I  have  no  hesitation 
in  adopting  and  affirming  the  conclusions  of  my  brother 
Fournierf  which  he  sums  up  as  follows : 

Ist.  Tlie  want  of  a  written  authorization  in  accordance  with  the 
terms  of  the  contract  to  perform  the  extra  work  ;  2ncL  The  fact  that 
part  of  the  works,  for  which  extra  payment  is  claimed,  are  works 
within  the  terms  of  the  contract ;  3rd.  that  part  of  the  workn,  alleged  to 
be  extra,  were  rendered  necessary  on  account  of  the  suppliant's 
negligence  and  unskilfulness  ;  4th.  That  the  payment  and  final  set- 
tlement, which  took  place  on  the  30th  April,  1875,  comprised  all  the 
items  of  the  claims. 

It  is  quite  unnecessary  to  cite  any  authorities,  as  the 
principles  of  law  which  govern  contracts  of  this  de- 
scription have  been  so  often  and  so  clearly  laid  down,  and 
are  now  so  well  understood  and  established.  I  will 
merely  mention  two  or  three  cases  iu  which  the  ob- 
servations of  several  of  the  learned  judges  seem  pecu- 
liarly applicable. 

In  Weslwooi  v.  The  Secretary  of  State  for  India  in 
Council  (1) : 

A  contract  contained  a  clause  that  the  engineer  for  the  time  being 
should  have  power  to  make  such  additions  to  or  deductions  from  the 

(1)  7  L.  T.  N.  S.  736. 
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work  as  he  might  thmk  proper,  and  to  make  such  alterations  and       1880 
deviations  as  he  might  judge  expedient  during  the  progress  of  the  work  j    (ym"*^ 

V, 

and  that  the  value  of  all  such  additions,  deductions,  alterations  and  Thb  Qubbv, 
deviations  should  be  ascertained  and  added  to  or  deducted  from  the  pj^XTrj  t 

amount  of  the  contract  price ;  ....^ 

•  ••••• 

and  Huiher  that  if  any  doubt,  dispute  or  difference  should  arise  con* 
oeming  the  work,  or  relating  to  the  quantity  or  quality  of  the  materials 
employed,  or  as  to  any  additions,  alterations,  deductions,  or  deviations 
made  to,  in  or  from  the  said  work,  the  same  should  from  time  to  time 
be  referred  to  and  decided  by  the  engineer,  whose  decision  should  be 

final  and  binding  on  both  parties. 

•  •  •'  •  •  •    . 

In  an  action  to  recover  the  amount  of  certain  extra  works : 

Held :  that  the  ascertainment  of  the  value  of  the  ektra  works  was 

a  condition  precedent  to  the  right  of  the  plaintiffs  to  maintain  their 

action. 

Wightmanj  J. : — 

The  great  question  in  this  case  is,  whether  or  no  the  11th  clause  of 
this  contract  amounts  to  a  condition  precedent.    The  present  case 
may  be  limited  to  the  extra  works,  and  the  question  is,  whether  there 
was  a  condition  precedent,  that  the  value  of  the  additions  should  be 
ascertained  before  the  plaintiff's   are   entitled  to  maintain   their 
••••••  Then  it  is  said,  that 

the  uncertainty  of  having  the  value  ascertained  renders  the  provision 
inoperative.  As  a  preliminary,  it  seems  to  me,  that  the  value  must  be 
ascertained  by  agreement  between  the  parties  themselves ;  but  sup- 
posing they  do  not  agree,  there  is  a  provision  in  the  contract  that  it 
is  to  be  referred  to  the  decision  of  the  consulting  engineer.  I  think, 
therefore,  that  on  this  point  the  defendant  is  entitled  to  judgment. 

In  Sharpe  v.  San  Paulo  Railway  Co.  (1),  the  head 
note  is  as  follows  : 

In  this  case  the  engineer  of  a  railway  company  prepared  a  specifica- 
tion of  the  works  on  a  proposed  railway,  and  certain  contractors 
fixed  prices  to  the  several  items  in  the  specifications,  and  offered 
to  construct  the  railway  for  the  sum  total  of  the  prices  affixed  to  the 
items.  A  contract,  under  seal,  was  thereupon  made  between  the 
contractors  and  the  company,  by  which  the  contractors  agreed  to 
construct  and  deliver  the  railway  completed  by  a  certain  day  at  a 
sum  equal  to  the  sum  total  above  mentioned.        •       •        • 

(1)  L.  B.  8  Ch.  App.  597. 
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1880  Tlxe  contract  contained  provigiona  making  the  eerUficate  of  the 

O^Biusy    ®^£^^^  conclusive  between  the  parties ;  and  it  was  provided  that 

V,         all  accounts  relating  to  the  contract  should  be  submitted  to  and 

Tbb  Qpb«k,  settled  by  the  engineer,  and  that  his  certificate  for  the  ultimate 

Ritchie  CJ,^*^^®  should  be  final  and  conclusive.        •        ♦       • 

The  railway  was  completed,  and  the  engineer  gave  his  final  certifi- 
cate as  to  the  balance  due  the  contractors.        •        •        • 

The  contractors  filed  a  bill  against  the  company,  making  claims  on 
several  grounds  and  praying  an  account  and  payment 

Held:  That  the  contractors  could  not,  on  mere  verbal  promises  by 
the  engineer,  maintain  against  the  company  a  claim,  to  be  paid  sums 
beyond  the  sums  specified  in  the  contract  under  seal. 

ffeld:  That  although  the  amount  of  the  works  to  be  executed 
noight  have  been  under-stated  in  the  engineer's  specification,  the 
contractors  could  not,  under  the  circumstances,  maintain  any  claim 
against  the  company  on  that  ground. 

Held :  That  in  the  absence  of  fraud  on  the  part  of  the  engineer, 
and  where  his  certificate  has  been  made  a  condition  precedent  to 
payment,  his  certificate  must  be  conclusive  between  the  parties. 

In  the  Exchequer  Chamber,  the  Master  of  the  Kolls 
allowed  the  demurrer,  and  Lord  Romilli/j  M.  B.,  said  (1): 

It  is  quite  clear  that  the  engineer  had  no  power  to  vary  the  con- 
tract ;  he  had  power  to  give  directions  to  do  certain  things  upon  the 
line  within  the  limits  of  the  contract,  and,  if  the  contractors  thought 
that  these  things  were  not  within  the  contract,  they 
were  not  bound  to  do  them.  The  bill  alleged  that  the  contractors 
had  executed  certain  other  works  on  the  fiuth  of  the  promises  and 
agreements  of  Mr.  Brunlees;  that  the  contractors  should  be  paid  for 
those  works  by  the  company ;  but  these  were  merely  the  inferences 
and  opinions  of  the  contractors  on  which  the  Coiu*t  could  not  act, 
and  the  company  certainly  never  led  the  oontractors  to  take  any 
such  view.        •  ♦  • 

Then,  as  to  the  extra  works,  the  mere  allegation  that  the  con- 
tractors did  these  things  upon  certain  vague  statements  of  the 
engineer  (Brunlees),  and  the  allegation  of  their  own  feelings  and 
opinions,  and  the  reasons  why  they  did  these  things,  would  not 
ground  an  equity  by  which  they  would  be  entitled  to  come  for  relief 
to  this  court.  His  f.ordship  was  of  opinion  that  they  were  bound  by 
the  contract,  and  that  the  contract  was  precise  and  distinct  upon  this 
subject,  and  that  unless  the  plaintiff  could  show  that  the  company 
had  by  some  means  or  other  in  writing,  not  necessarily  under  seal, 

(1)  See  ibid  p.  605,  note  1. 
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clearly  and  decisively  bound  themselves,  the  plaintiffs  could  not  vary  1880 
the  contract,  and  make  a  new  and  substituted  contract  by  reason  of  rJ!^^^ 
any  conversations  said  to  have  been  held  with  the  engineer,  which  it  p^ 

was  obvious,  upon  the  bill  itself,  he  had  repudiated,  and  would  not  Tbb  QttbbKi 

assent  to.       •        •       •  Kitchl^CJ. 

The  plaintiff  had  no  grounds  for  relief,  because  Mr.  Bntnlees  had  ^^^ 
not  given  the  certificates  required.  In  Kimberly  v.  Dick^  he  con- 
sidered the  case  very  fully,  and  had  held  that  if  persons  chose  to  enter 
into  a  contract  by  which  they  agreed  that  they  should  be  paid  what 
a  certain  engineer  or  a  certain  builder  should  certify  is  the  proper 
amount,  and  nothing  more,  they  were  bound  by  that,  if  they  could 
not  show  any  dishonesty  or  any  fraud  or  sinister  motive.  They  must 
be  bound  by  their  contract,  and  they  ought  to  have  considered  that 
before  they  entered  into  it. 

The  Master  of  the  Bolls  allowed  the  demurrer. 

The  plaintiffs  appealed,  when  the  decision  of  the 
Master  of  the  Rolls  was  held  right,  and  tlie  appeal  re- 
fused. 

Sir  W.  M.  James,  L.  J.  (1) : 

In  this  case  the  contractors  undertook  to  make  the  railway,  not  to 
do  certain  works ;  but  they  undertook  to  complete  the  whole  line, 
with  everything  that  was  requisite  for  the  purpose  of  completion, 
from  the  beginning  to  the  end ;  and  they  undertook  to  do  it  for  a 
lump  sum,  something  short  of  two  millions  sterling,  which  was  the 
amount  upon  which  the  Brazilian  Government  had  undertaken  to 

guarantee  the  interest. 

•  •••♦• 

The  first  contract  was  that  the  line  should  be  completed  for  a  fixed 
sum.  But  the  plaintiffs  say  they  are,  upon  several  heads,  entitled  to 
a  great  deal  more  than  that  sum.  The  first  head  is,  that  the  earth- 
works were  insufficiently  calculated,  that  the  engineer  had  made  out 
that  the  earthworks  were  two  million  and  odd  cubic  yards,  whereas 
they  turned  out  to  be  four  million  and  odd  cubic  yards.    But  that 

is  precisely  the  thing  which  they  took  the  chance  ou 

•  •♦••• 

The  plaintiiTs  say  it  is  quite  clear  that  this  was  a  miscalculation. 
But  that  was  a  thing  the  contractors  ought  to  have  looked  at  for 
themselves.  If  they  did  not  rely  on  Mr.  Brunleea'  experience  and 
skill  as  an  engineer,  they  ought  to  have  looked  at  the  consequences 
and  made  out  theur  own  calculations. 

•  ••••♦ 

(1)  Ibid.  p.  607. 
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1880  The  bill  says  that  the  original  specification  was  not  sufficient  to 

O'^RiKv     ™^^^  ^  complete  railway,  and  that  it  became  obvious  that  something 
9.  more  would  be  required  to  be  done  in  order  to  make  the  line.    But 

Thb  QuBKir.  their  business,  and  what  they  had  contracted  to  do  for  a  lump  sum, 
Ritchie  C J  ^^  ^  make  the  line  from  terminus  to  terminus  complete,  and  both 
— ^^  these  items  seem  to  me  to  be  on  the  face  of  them  entirely  included 
in  the  contract.  They  are  not  in  any  sense  of  the  word  extra  works. 
Then  it  is  alleged  that  the  engineer,  finding  out  that  this  involved 
more  expense  than  he  had  calculated  upon,  promised  that  he  would 
make  other  alterations  in  the  line,  making  a  corresponding  diminu- 
tion so  as  to  save  the  contractors  from  loss  on  account  of  that  mis- 
take. And  then  in  the  vaguest  possible  way  it  is  said  that  all  these 
promises  of  the  engineer  were  known  to  and  ratified  by  the  company. 
I  am  of  opinion  you  cannot  in  that  way  alter  a  contract  under  seal 
to  do  works  for  a  particular  sum  of  money.  The  plaintifts  cannot  say 
that  the  company  is  to  give  more  because  the  engineer  found  he  had 
made  a  mistake  and  promised  he  would  give  more,  and  the  company, 
verbally,  or  in  some  vague  way,  ratified  that  promise.  To  my  mind  it 
was  a  perfectly  nvdum  pactum.    It  is  a  totally  distinct  thing  from  a 

claim  to  pajrment  for  actual  extra  works  not  included  in  the  contract. 

•  •#••« 

The  very  object  of  leaving  these  thiogs  to  be  settled  by  an  engineer 
is  that  you  are  to  have  the  practical  knowledge  of  the  engineer 
applied  to  it,  and  that  he,  as  an  independent  man,  a  surveyor,  a 
valuer,  an  engineer,  is  to  say  what  is  the  proper  sum  to  be  paid  under 
all  the  circumstances.  That  was  the  agreement  between  the  parties. 
The  contractors  relied  upon  Mr.  Brunlees,  and  the  Railway  Company 
relied  upon  Mr.  Brunlees,  That  is  the  ordinary  course  between  such 
companies  and  such  contractors,  and  practically  it  is  found  to  be  the 
only  course  that  is  convenient  for  all  parties,  and  just  to  all  parties. 
I  myself  should  be  very  loath  to  interfere  with  any  such  stipulation 
upon  any  groimd  except  default  or  breach  of  duty  on  the  part  of  the 

engineer. 

•  •  *  *  •  • 

Sir  a.  Mellish,  L.  J. : 

I  am  entirely  of  the  same  opinion,  and  I  agree  with  the  reasons 
£^ven  by  the  Lord  Justice. 

In  Thorne  v.  Mayor  of  London  ( 1 )  the  marginal  note 
of  which  is : 

The  defendants  being  about  to  erect  a  bridge,  an  engineer  prepared 
for  them  at  their  request  certain  plans  and  specifications,  both  of  the 

(1)  L,  R.  9  Ezch.  ]e3« 
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bridge  and  of  the  mode  in  which  it  would  be  constructed ;  the  plain-       1880 
tiif  on  the  faith  of  these  plans  and  specifications,  and  without  any    (vgJJJ^ 
independent  inquiry  whether  the  work  could  be  done  as  specified,  9, 

entered  into  a  contract  with  the  defendants  to  do  it  in  accordance  The  Qubbit. 
with  the  teiTus  of  the  plans  and  specifications.  After  the  plaintiff  RitchieCXJ. 
had  incurred  great  expense,  it  was  found  the  work  could  not  be 
executed  in  the  manner  specified.  The  plaintiff  sued  the  defendants 
on  the  ground  of  an  implied  warranty  by  them,  that  the  work  could 
be  executed  in  the  manner  described  in  the  plans  and  specifications. 
Held  that  no  such  warranty  could  be  implied. 

Kelly,  0.  B.,  said  (1) : 

We  must  beware  how  we  hold,  that  in  contemplation  of  law  peo- 
ple have  contracted  for  something  which  is  not  to  be  found  within 
the  written  contract  to  which  they  have  put  their  hands,  or  that  they 
must  have  intended  something  which  they  have  not  declared  they 
intended,  and  which  one  of  the  parties  in  this  case  certainly  did  not 
contemplate,  namely,  that  the  work  contracted  for  could  be  per- 
formed in  the  time  and  mode  contained  in  the  specification.  There 
is  no  authority  for  so  holding,  and,  looking  to  principle,  it  appears  to 
me  that  we  should  be  making  a  contract  for  the  parties  and  a  dif- 
ferent one  from  that  into  which  they  have  entered,  if  we  implied  this 
warranty.  It  is  said  that  the  engineer  was  the  agent  of  the  corpo- 
ration, and  must  be  taken  to  have  contracted  for  and  on  behalf  of 
the  corporation  that  the  specification  was  sufi&cient,  and  that  it  was 
reasonably  practicable  to  execute  the  work  in  the  mode  prescribed ; 
but  the  contract  entered  into  by  the  plaintiff  was  absolute  and  un- 
conditional, that  he  would  execute  these  particular  works  for  a  cer- 
tain sum  and  in  a  certain  time. 

And  Amphlett,  B.,  says  (2) : 

The  plaintiff,  instead  of  employing  on  his  own  account  a  competent 
engineer,  made  his  tender  on  the  footing  of  the  plans  and  specifica- 
tions of  the  engineer  of  the  corporation,  who  was  known  to  him  as 
an  engineer  of  eminence  and  reputation.  The  contractor  chose  to 
rely  on  his  well  known  ability.  If  there  had  been  any  case  set  up  of 
an  attempt  to  impose  on  the  contractors,  this  matter  would  have 
assumed  a  different  aspect,  but  nothing  of  this  kind  is  suggested. 
The  question,  which  underlies  the  whole  matter,  is  whether  the  cor- 
poration impliedly  contracted  that  the  plans  were  such  as  to  make 
the  work  reasonably  practicable.  To  say  that  a  contractor,  who  has 
chosen  to  rely  on  the  name  and  reputation  of  the  person  employed 

(1)  Ibid.  p.  172.  (2)  Ibid.  p.  175. 
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1880       bjr  the  other  pnty,  when  he  finds  that  he  should  not  have  <I<me  >o, 
fJC"^       can  make  the  principal  liable,  is  going  far  beyond  any  case  that  haa 
P,         been  cited. 
ThbOtobr.     ,j,Jj^  ^^g  ^g^j  ^  ^j^g  Exchequer  Chamber,  and  the 
lutohie,CJ.jndgment  of  the  Court  of  Exchequer  was  affirmed  (1)  : 

Blackburn,  J.,  says : 

Now,  oertainly  when  you  have  a  formal  document  under  seal  wiUi- 
out  a  warranty  in  ezpresB  terms,  we  should  not  be  likely  to  imply  a 
warranty  unlesa  there  is  the  clearest  reason  for  it,  Mr.  Bayamin 
admits  that  he  is  unable  to  find  any  analogous  coses  in  which  a  war- 
ranty has  been  implied  under  circumstances  similar  to  these  ;  and 
it  seams  to  me  that  the  burdan  is  on  the  plaintiff  to  show  that  a 
warranty  is  fairly  impUed.  I  may  aay  that,  far  from  seeing  any 
reasons,  legally  or  morally  just,  from  which  we  should  imply  it,  it 
seems  to  me  that  the  convenience  and  the  right  of  things  are  all  on 
the  other  side.  As  was  well  expressed  by  Ur.  Baron  Antphlett  on  the 
occasion  of  the  consideration  of  this  case  by  the  court  below,  the 
contractor  might,  if  he  doubted  whether  the  scheme  was  practicable, 
have  asked  the  corporation  for  an  express  stipulation,  or  he  might 
have  declined  to  enter  into  the  contract.  He  has  done  neither.  He 
has  chosen  rather  to  act  on  Mr.  CubilCt  reputation  or  his  own  notions 
as  to  its  being  practicable,  and  has  asked  for  nothing.  It  seems  to 
me  that  if  we  were  to  introduce  a  warranty,  we  should  be  putting 
something  into  the  contract,  which  not  only  (he  parties  did  not  put 
in  it,  but  which  they  did  not  intend  to  put  in  it,  and  which  if  it  had 
been  proposed  to  them,  would  probably  have  been  refused,  or  if  they 
had  agreed  to  any  at  all,  it  would  have  been  a  warranty  considerably 
modifying  any  provisions  as  to  how  the  work  was  to  be  carried  out. 
Taking  that  view  of  it,  T  agree  with  what  is  the  substance  of  the  judg- 
ment below,  that  the  plaintiff  cannot  recover  on  an  implied  warrant, 
there  being  no  express  warranty  in  the  contract,  and  consequently 
the  judgment  of  the  court  below  must  be  affirmed. 

Mellor,  J.,  says : 

The  oontraotors  were  at  liberty,  if  they  pleased,  to  emplc^  thei' 
own  enj^eer  to  see  whether  or  not  these  plans  were  such  as  oould 
be  executed,  uid  executed  within  the  time  linuted.  Both  of  the 
parties  were,  I  think,  on  equal  terms. 

jMsh,  J.,  says : 

I  also  concur  in  the  opinion  of  my  learned  brothers,  that  the  judg- 

mwt  of  the  court  below  ought  to  be  affirmed;  and  I  do  so  on  the  abort 

<3)  L.  B.  10  Exoli.  112. 
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ground  that  there  is  nothing  in  the  contract  which  shows  an  in  ten-       1880 
tion  on  the  part  of  the  corporation  to  warrant  the  efficiency  of  the    r^n^^ 
mode  described  of  keeping  out  the  water  and  so  enabling  the  con-         9, 
tractors  to  go  on  with  the  work  of  building  up  the  piers  of  the  bridge.  Thb  Qitbbk. 
It  is  admitted  that  there  is  no  express  contract  of  the  kind,  and  there  is  •*..•.   ^  » 
nothing  whatever,  in  my  opinion,  to  justify  the  court  in  implying  any       .... 
such  contract ;  therefore,  to  impose  sach  an  obligation  on  the  corpo- 
ration would  be  to  introduce  a  stipulation  into  the  contract  which 
the  parties,  either  from  design  or  inadvertence,  it  does  not  matter 
which,  omitted ;  and  we  should,  by  so  doing,  introduce  a  new  term 
into  the  contract,  which  the  court  certainly  is  not  competent  to  do. 

Tharsis  Sulphur  Coy.  v.  M^Elroy  (1) : 

A  contract  for  the  construction  of  large  iron  buildings  for  a  lump 
sum  contained  a  clause  that  no  alterations  or  additions  should  be 
made  without  a  written  order  from  the  employer's  engineer,  and  no 
allegation  from  the  contractors  or  knowledge  of,  or  acquiesence  in, 
such  alterations  or  additions  on  the  part  of  the  employers,  their 
engineers  or  inspectors  should  be  accepted  or  available  as  equivalent 
to  the  certificate  of  the  engineer,  or  as  in  any  way  superseding 
the  necessity  of  such  certificate  as  the  sole  warrant  for  such 
alterations  and  additions  during  the  execution  of  the  contract ;  the 
contractors  alleged  it  was  impossible  to  cast  certain  iron  trough 
girders  of  a  specified  weight,  and  subsequently  they  were  allowed  to 
erect  girders  of  a  much  heavier  weight,  and  the  actual  weights  were 
entered  in  the  engineers  certificate  issued  from  time  to  time  author- 
izing interim  payments.  On  the  completion  of  the  work  the  con- 
tractors claimed  a  considerable  amount  in  excess  of  the  contract 
price  for  the  extra  weight  of  metal  required.  Hdd: — ^That  the 
engineer's  certificates  were  not  written  orders,  and  the  claim  was 
therefore  excluded  by  the  terms  of  the  contract. 

« 

Strong,  J.,  was  of  opinion  that  the  judgment  of  the 
Exchequer  Oourt  should  be  affinned,  and  delivered  a 
written  judgment  to  that  effect. 

FouBNiER,  J.,  adhered  to  the  judgment  delivered  by 
him  in  the  Court  below. 

HXNBT,  J.  :— 

This  action  was  brought  by  the  suppliant  by  petition 
to  recover  payment  for  extra  work  alleged  to  have  been 

(1)  L.  R.  3  App.  Cases  1040. 
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IH^      done  by  him,  ia  conneotioD  with  two  contractB  entered 

O'BitiEif    iato  by  him  for  the  erection,  iu  the  6rst  place,  of  a  wharf 

The  Qlkes  **  Richmond,   Nova   Scofia,  and  aecondly,  for  a  trellifi 

work  theTeoD  for  the  shipment  of  coal.     He  was  paid 

the  contract  prices  for  both,  and  also  for  some  extra 

work  done  by  him,  for  which  he  gave  a  receipt  in  lull. 

One  defence  set  up  is  that  the  receipt  in  qnestion  is 

a  dischai^e  in  fall  of  all  claims  and  demands,  and  it 

wonld  be,  if  the  amount  stated  in  it  was  received  and 

accepted  as  the  full  amount  then  due  the  snppliant  or 

claimed  by  him.    The  receipt  is  in  these  words  : 

Rcceivcil  from  the  Intercolonial  RmliTay,  in  full  of  all  amounts 
nj-.iinst  the  Government /or  tct-ris  imder  contract  at  follotea :  Rich- 
mnnd  deoit  water  nharf,  works  for  eUii'age  of  coiil,  work  for  liracing 
wharf,  re-builtliiig  two  stone  ci'ibs,  the  aum  of  nine  thoummil  six  hun- 
dred and  oiglily  one  dollars,  this  3uth  day  of  Api'il,  1875. 

(Signed,)  WiLLiAV  D.  O'Bbies. 

Preceding  this  receipt  on  the  same  sheet  is  a  fall 
statement  of  the  items  for  which  the  suppliant  was 
paid,  shewing  the  amoant  stated  in  the  receipt  as  the 
balance  then  due  him  ior  but  four  items  which  do  not 
in  any  way  include  or  refer  to  any  of  the  items  which 
form  his  present  demand.  The  receipt  or  discharge  is 
for  other  works  than  those  in  question  in  this  suit,  and, 
therefore,  inapplicable  to  those  latter  items,  and  no 
release  for  them,  and  the  issue  raised  by  the  sixth 
plea  that  the  sum  of  i9,681  "  Was  received  and  accepted 
by  him  in  full  satisfaction  and  discharge  of  all  demands 
against  Her  Majesty  in  respect  of  the  said  works,"  is 
not  prored,  and  must,  therefore,  in  my  opinion,  be 
adjudged  iu  favor  of  the  suppliant. 

The  seventh  clause  of  the  contract  provides  for 
changes  or  alterations  either  in  the  position  or  details 
of  the  work,  bat  no  change  or  alteration  whatever  was 
to  be  made  and  no  extra  work  whatever  to  be  done : 
"  Without  the  written  authority  of  the  engineer  in 
charge  given  prior  to  the  execution  of  such  work." 


VOL.  IV.]    SUPRBMB  OOUBT  OF  CANADA.  696 
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The  contractor,  according  to  the  terms  of  that  clause,      i^^O 
could  only  recover  for  such  changes  or  alterations  or   o*Brien 
extra  work  as  had  been  so  ordered  in  writing.    30.^,^^^^-^^^^ 

would  not  be  bound  to  make  any  changes  or  alterations,      

or  do  any  extra  work,  unless  ordered  in  writing.  ^!!Zi  '^• 

The  evidence  on  both  sides,  written  and  oral,  shows 
that  a  large  amount  of  the  extra  work  for  which  the 
suppliant  claims  compensation  was  ordered  in  writing 
by  the  engineer  in  charge  of  the  works,  but  he  alleged, 
at  the  same  time,  that  such  work  was  a  part  of  the  con- 
tract, and  that  the  compensation  therefor  was  included 
in  the  lump  sum  therein  named.  The  suppliant,  how- 
ever, at  the  time  disagreed  to  that  contention,  but,  being 
bound  to  perform  the  work  so  ordered,  under  the  said 
seventh  clause,  he  notified  the  engineer  that  he  would 
I>erform  the  work  ordered,  but  only  under  the  terms 
of  that  clause. 

The  ninth  clause  of  the  agreement  contains  a  provi- 
sion that : 

Should  any  difference  of  opinion  arise  as  to  the  construction  to  be 
put  upon  any  part  of  the  specifications  or  plans,  the  same  shall  be 
determined  by  the  Minister  alone j  and  such  determination  shall  be 
final  and  conclusive  and  binding  upon  the  parties  to  this  contract, 
and  every  of  them. 

There  is  nothing  in  the  evidence  to  show  that  the  ques- 
tion in  difference  in  this  respect  between  the  engineer 
and  the  suppliant  was  ever  submitted  by  the  engineer 
for  the  decision  of  the  Minister,  or  that  he  (the  Minister) 
ever  made  any  decision,  or,  in  reference  to  such  work, 
put  any  construction  on  the  specifications  or  plans. 
That  such  was  not  done  appears  not  to  have  been 
the  £Btult  of  the  suppliant,  for  he  addressed  letters  to 
the  Chief  Engineer  of  the  Intercolonial  Bail  way  (Mr. 
Schreiber),  to  Mr.  Brydges^  and  also  to  the  Minister, 
protesting  against  the  ruling  of  the  resident  engineer, 
and  asking  for  an  investigation  and  decision,  to  which 

38} 


696  STJPKBI!fB  COUBT  OP  CANADA.    [VOL.  IV. 

1880      he  received  but  one  answer,  and  that  was  from  Mr. 

O'Brien    Schreiber,  declining  to  interfere.    The  work  having 

Thb  Qubbn  ^^^^  ordered   in    writing,   and   the   Minister  failing 

even  to  reply  to  the  urgent  request  of  the  suppliant 

t!l!Il  *  to  decide  the  matters  in  dispute,  and  the  resident 
engineer  having  no  power  to  construe  judicially 
the  agreement,  specifications,  or  plans,  the  question 
is  an  open  one  which  we  are  called  upon  to  decide 
as  we  best  may  from  the  evidence  before  us,  and 
that,  under  the  circumstances,  I  think  we  can  legiti- 
mately do. 

It  is  admitted  on  all  sides  that  a  great  part 
of  the  extra  work  was  rendered  necessary  by  the 
sinking,  tilting  and  upsetting  of  some  of  the  cribs — 
caused  in  a  great  degree  by  their  foundation  being  soft 
and  unsustaining,  and,  as  alleged  by  the  suppliant,  and, 
to  some  extent,  admitted  by  the  resident  engineer,  in 
consequence  of  a  change  made  by  the  latter  in  the  con- 
struction of  the  wharf,  and  the  erection  of  a  raised  trellis 
work  and  coal-floor,  in  the  building,  by  which,  it  is  al- 
leged, the  connections  of  the  cribs  was  weakened  and 
unable  on  one  side  of  the  trellis-work  to  bear  the  extra 
weight  of  the  added  works.  In  respect,  therefore,  of 
the  question  of  a  sustaining  foundation  — the  want  of 
which  seems  to  have  created  the  necessity  for  the  extra 
expenditure — we  must  see  where  the  fault  lies  ;  and, 
in  doing  so,  we  must  first  ascertain  what  the  work  was 
that  the  suppliant  undertook  to  perform. 

It  was  to  build  a  wharf  of  certain  dimensions,  and  in 
such  a  manner  as  the  specifications  and  plans  showed, 
and,  undoubtedly,  on  the  site  and  foundation  selected 
by  the  engineer  and  pointed  out  to  the  suppliant. 

Section  4  of  the  specification,  referring  to  one  of  the 
plans,  is  as  follows  : 

On  figure  one  are  laid  down  three  parallel  lines  of  soundings  taken 
on  west  side,  centre  and  east  side  of  wharf,  but  contractors  are  re- 
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quired  toyerify  the  eame  before  tendering  for  the  work.    As  soon  as       1880 
the  work  is  commenced  accurate  soundings  for  each  crib  must  be    rvrnTTlif 
made  by  the  contractor  that  the  outline  of  the  bottom  may  be  known         «. 
preyious  to  their  being  founded,  and  provision  mast  be  made  for  theTflB  QtrsBX. 
slope  of  the  ground,  by  stepping  the  bottom  courses  in  the  manner   vrZ^^  ^ 
shown  on  the  plan,  as  each  crib  must  be  carried  up  perfectly  level.  ^.^ 

There  is  here  no  proyision  for  a  sustaining  bottom. 
It  was  not  the  sustaining  power  of  the  bottom,  but  the 
correctness  of  the  "  three  parallel  lines  of  soundings  " 
that  was  to  be  proved,  and  contractors  were  call- 
ed upon  to  verify  "  the  same."  The  outline  of 
the  then  existing  bottom  was,  therefore,  alone  to 
be  verified  by  the  contractors  before  tendering, 
and  ''  accurate  soundings  were  to  be  made  for  each  crib 
and  any  unevenness  in  the  "  outline  of  the  bottom  "  was 
to  be  overcome  by  the  "  stepping  of  the  cribs."  Such, 
then,  is  the  description  of  the  work  the  contractor  was 
expected,  and  contracted  to  do,  and  not  in  any  way 
touching  the  question  of  a  sustaining  bottom.  In  fact, 
the  contractor  was  not  to  alter  or  change  the  bottom, 
but  to  fit  the  cribs  to  it  as  it  then  was.  If  he  had  been 
expected  to  excavate  and  remove  any  accumulation  of 
unsustaining  matter  or  to  make  a  sustaining  bottom  by 
means  of  stones  thrown  down  and  graded  or  levelled,  or 
otherwise,  the  specification  would  have  shown  it ;  and 
the  agreement  would  have  included  a  reference  to 
it  and  compensation  for  the  outlay  ;  and  the  schedule 
of  prices  for  the  monthly  payments  would  have  included 
the  cost  of  that  artificial  sustaining  foundation.  Such 
a  provision  would  have  nevertheless  been  to  some  extent 
in  conflict  with  the  provision  to  erect  the  wharf  by 
verifying  the  "  soundings  "  to  the  top  of  the  bottom  as 
then  existing,  and  on  which  the  work  was  to  be  laid. 
The  contract  and  specification  contain  no  one  expres- 
sion to  sustain  the  construction  that  the  suppliant  was 
to  do  anything  more  than  to  erect  the  cribs  upon,  and 
step  thom  to  suit,  the  form  and  shape  of  the  then  exist- 
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1880      ing  bottom.    All  the  documents  show  lie  was  paid  for 

O'Bribx   nothing  else,  and  when  a  contractor  tenders  for  a  work 

The  Quebn.^^^  enters  into  a  contract  to  perform  certain  and  defined 

works  according  to  a  specification  and  plans,  how  can 

^^II  '  he  be  expected  to  perform  works  not  mentioned  or  in- 
cluded therein,  and  for  which  no  compensation  is  pro- 
vided. 

Section  13  of  the  specification  shows  conclusiyely  to 
my  mind,  that  when  the  tenders  were  asked  for  and  the 
contract  entered  into,  the  party  who  prepared  the  speci- 
fication, acting  for  the  Minister,  fully  intended  that  the 
cribs  should  be  adapted  to  and  settled  upon  the  then 
outline  of  the  bottom^  under  the  belief  it  would  be  suffi- 
ciently sustaining,  or  that  at  least,  if  the  cribs  were 
stepped  to  suit  the  existing  bottom,  they  would  settle 
evenly.    It  provides  that : 

So  Boon  as  it  is  considered  by  the  engineer  or  officer  in  charge  that 
9k  firm  foundation  has  been  obtained  and  the  cribs  have  settled  to  their 
proper  position,  they  will  be  connected  at  the  top  both  in  ahoriiontal 
and  trangyerse  direction  by  three  rows  of  timber,  &c. 

This  shows  plainly  that  it  was  expected  there  would 
be  some  settling,  for  which  the  stepping  of  the  cribs 
was  intended  to  sufficiently  prevent  to  any  great  extent 
and  to  overcome.  From  such  evidence  of  facts  I  can 
come  to  no  other  conclusion  than  that  the  suppliant  in 
stepping  and  sinking  the  cribs  on  the  then  out- 
line of  the  bottom,  did  exactly  what  he  had  con- 
tracted to  do.  He  was  bound  to  do  the  work :  '*  With 
such  directions  as  shall  be  given  by  the  engineer 
or  officer  in  charge  during  the  progress  of  the  work/' 
It  is  shown  that  a  man  named  William  Marshall^  ap- 
parently a  very  competent  person,  was  the  officer  in 
constant  supervision  and  <1irection  of  the  works.  The 
cribs  were  all  made,  stepped  and  sunk  by  his  direction 
and  with  his  approval.  They  were  so  sunk  on  the  out* 
line  of  the  l^ottom  then  existing,  with  the  exception  of 
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the  removal  of  some  boulders  by  the  suppliant  which      1880 
would  have  iuterfered  with  the  proper  settling  of  the    o*Brirw 
ciibs  on  the  bottom.    The  cribs  were  properly  ballasted  rp^  ou^ssi 
and  sunk,  aad  stepped  so  as  to  be  level  and  according      -r — 
to  the  specification.    The  work  was  done  to  the  satis-  ' 

faction  of  Marshall,  and  that  is  all  the  suppliant  con- 
tracted to  do.  Although  all  this  appears  satisfactorily 
by  the  evidence,  it  is  contended  that,  because  dur- 
ing the  progress  of  the  works,  after  the  completion 
of  the  cribs,  some  of  them  tilted  and  moved,  and 
one  tumbled  over  in  consequence  of  the  soft  bot- 
tom, the  suppliant  was  bound  by  fenders,  piles,  and 
other  means  not  included  in  the  sx)ecification  to  remedy 
the  damage  so  as  to  render  the  wharf  safe  for  vessels  to 
lie  beside  and  load  at  it.  Under  the  true  construction 
of  the  agreement,  as  far  as  I  have  yet  referred  to  it  and 
the  work  to  be  done  under  it,  I  feel  bound  to  say,  that 
such  a  conclusion  would  be  wholy  inequitable,  and  I 
think  unwarranted.  The  suppliant  was  not  only  told 
by  the  specification  to  place  the  cribs  where,  and  in 
the  manner  he  did  place  them,  but  did  so  by  the  direc- 
tion and  with  the  approval  of  the  other  contracting 
party  by  his  agent  the  officer  in  charge,  as  provided  by 
the  agreement ;  and  how  then  can  that  other  contract- 
ing parly  be  permitted  to  transfer  the  blame  of  not 
providing  in  the  contract  for  a  proper  sustaining  bottom 
from  the  engineer  who  planned  the  work  to  the  innocent 
contractor  who  erected  the  works  according  to  his  con- 
tract and  to  the  satisfaction  of  the  officers  in  charge  ? 
How  can  he, be  permitted  to  order  the  works  to  be 
erected  on  a  certain  foundation  and  then  complain  that 
his  own  orders  were  carried  out,  when  his  plans  have 
failed ;  and  to  call  upon  the  contractor  to  bear  a  heavy 
loss  arising  from  the  fault  of  his  own  specification.  If 
I  engage  a  contractor  to  build  a  stone  wall  in  a  trench 
a  foot  deep,  and  after  two-thirds  of  it  is  set  up  and 
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1880      accepted  and  approved,  wet  weather  8iii)erTeTie6,  the 

O'fiRiiiir    foundations  give  way,  and  the  wall  topples  over  or 

The  Qubbh.  ^^^^^  ^^^  *  ^^ft  could  I  either  equitably  or  legally 

require  him  at  his  own  cost  to  rebuild  or  repair  it  ? 

t!!Zl  '  That  position  is,  in  my  opinion,  identical  with  that  in  the 
present  case. 

If  a  party  undertakes  to  perform  work  in  a  situation 
and  under  circumstances  which  he  subsequently  finds 
impracticable,  he  is,  I  admit,  liable  to  the  consequences 
of  his  failure,  unless  he  has  a  gpiarantee  from  the  other 
contracting  party  against  the  existence  of  the  con- 
trolling causes  of  failure.  Here  the  position  is  different, 
for  when  the  cribs  tilted  and  got  into  wrong  positicm, 
the  engineer,  instead  of  leaving  the  suppliant  to  folfil 
his  contract  as  he  best  could,  relieved  him  of  his  respon- 
sibility to  have  them  replaced,  if  he  were,  imder  the 
circumstances,  bound  to  do  so,  by  ordering  the  execution 
of  other  and  extra  works  not  provided  for  in  the  specifi- 
cation. There  was  no  agreement  for  the  subsiittUian  of 
the  works  ordered  and  claimed  as  extra  by  the  suppliant. 
If  there  had  been,  the  suppliant  would  have  been 
estopped  from  claiming  compensation.  The  engineer 
had  the  right  to  order  changes  and  alterations 
of  the  details  oi  the  works  in  progress,  or  any 
extra  works.  Those  claimed  for  are  clearly  not 
in  the  shape  of  changes  or  alterations,  but 
extra  works.  When  the  cribs  got  tilted  or  injured,  and 
it  was  the  duty  of  the  suppliant  to  replace  them,  the 
engineer  could  have  required  him  to  do  so ;  and  the 
former  could  either  have  done  so,  or  resisted  the  demand 
that  he  should  do  so.  Or  the  engineer  might  have 
waived  his  replacing  them,  on  condition  that  he,  the 
suppliant,  would  perform  the  extra  work  as  a  compro- 
mise for  not  being  required  to  replace  them.  Nothing 
of  this  was  done,  but  the  engineer  peremptorily  ordered 
the  execution  of  the  extra  works,  as  being  covered  by 
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and  iiidaded  in  the  original  speeiftoation,  when  anch     ^^^ 
waa  not  the  caae,  and  the  necessity  for  which  could  not   O'Bsnv 
have  been  foreseen  or  anticipated.    If  the  suppliant  rp^j^  Quanr. 

fiedled  in  his  contract,  •  of  which  I,  however,  see  no      

evidence,  he  was  legally  answerable  for  the  conse-  _. 
quences ;  but  I  know  of  no  law,  and  can  discover  no 
authority  in  the  contract,  to  make  the  engineer  judge  of 
the  penalty  lor  such  failure.  The  suppliant  never  agreed 
to  perform,  at  his  own  cost,  the  extra  labour,  and  furnish 
the  materials,  which  became  necessary  from  the  giving 
way  of  the  cribs,  but  did  it,  as  he  protested  at  the  time, 
under  the  seventh  clause  of  the  agreement.  I  am  there- 
lore  of  the  opinion  that  he  is  entitled  to  recover  therefor 
a  sufficient  sum  to  indemnify  him  for  his  outlay. 

For  the  first  two  items  of  the  suppliant's  claim  he 
cannot,  in  my  opinion,  recover,  as  he  admits  ho  had  no 
orders  to  do  the  work  charged  for. 

As  to  the  third  item,  I  have  some  doubts,  owing  to 
the  absence  of  satisfactory  scientific  evidence,  and  as  I 
feel  unable  to  say  that  the  specification  would  have 
been  fulfilled  by  the  use  of  shorter  timbers  breaking 
joints,  as  provided  for  in  the  case  of  the  three  large 
cribs,  I  do  not  feel  justified  in  deciding  the  engineer 
had  not  the  right,  under  the  specification,  to  require  the 
lengths  insisted  upon  by  him. 

As  to  item  four,  I  have  some  difficulty,  arising  from 
the  want  of  explicit  evidence,  as  to  whether  the  alleged 
change  was  really  made.  From  the  evidence  of  the 
suppliant,  I  would  say  it  was  different  from  the  original 
agreement  for  the  coal  structure,  but  the  plan  had  not 
been  prepared  when  the  agreement  was  made.  When 
it  was,  extra  work  appeared  by  it  to  be  necessary,  which 
cost  the  suppliant  |S00.  I  am  inclined  to  think  him 
entitled  to  it,  but,  owing  to  the  loose  way  the  verbal 
contract  was  entered  into,  I  have  some  doubt,  and 
therefore  do  not  feel  justified  in  allowing  for  it. 
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1B60         For  the  5th  and  6th  items  for  raising  trestle-work, 

O'fiit^    &iid  for  timber  for  the  same,  I  think  the  snpplinnt 

Thi  QuBiN  ^^°"^^  be  paid.    The  work  was  duly  ordered  and 

—      became  necessary,  as  the  engineer  himself  admits,  in 

*_22[|  '  consequence,  to  a  great  extent,    of  the    subsiding  or 

canting  of  the  cribs,  caused  by  the  soft  foundation. 

Item  7,  I  think  also,  he  is  entitled  to  be  paid  for,  as 
the  work  vt'as  ordered  bat  not  included  in  the  specifi- 
cation. 

Items  8,  9  and  10  were  not  required  by  the  specifica- 
tion, and,  for  the  reasons  already  given,  I  think  the 
suppliant  is  entitled  to  recoTer  for  9  and  10  ordered 
by  the  engineer,  but  not  for  8,  which  work  was  done 
by  the  suppliant  himself  without  any  such  order. 

Items  11,  12  and  13  were  not  included  in  the  speci- 
fication, but  the  work  was  ordered  in  writing  to  be 
done  by  the  engineer.  It  was  required  in  consequence 
of  the  upsetting  or  canting  of  the  cribs  by  the  yielding 
of  the  foundation,  and,  for  the  reasons  already  given,  I 
think  the  suppliant  is  entitled  to  compensation  lor  the 
extra  work  done. 

Item  14,  for  cutting  off  the  projecting  ends  of  1<^, 
although  ordered  by  the  engineer  to  be  done,  shotdd 
not,  I  think,  be  allowed  under  the  evidence.  By  the 
specification  the  ends  of  the  logs  were  to  be  cut  off  at 
the  distance  of  eight  inches  from  the  connecting  notch 
for  the  junction  with  the  side  timbers,  and  if  they  had 
been  so  cat  I  cannot  see  how  they  could  have  been 
outside  of  the  fenders  which  were  12  inches  outside  of 
the  side  timbers,  and  had  the  cross  timbers  been  so 
cut  they  would  certainly  not  only  not  have  required 
cutting-  again,  but  would  have  been  four  inches  inside 
of  the  fenders.  All  the  cutting  then  to  bring  the  ends 
of  the  logs  even  with  the  fenders  was,  in  my  judgment 
only  pursuing  the  agreement  as  stated  in  the  epecifica- 
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As  to  item  16, 1  think  the  evidence  is  insufficient  to      ^^^O 
base  any  claim   for  damages.     It  is  conflicting,  and   0*Bribv 
although  delays  did  take  place,  and  i>os8ibly  unneces-ipg^  Qubbit. 
sary  in  some  of  the  cases,  there  is  shown  no  legal  claim      

i»      1  ^^  ,1  5  i.i-1      Henry,  J. 

for  damages.  The  payments  were  to  be.made  monthly 
as  the  work  proceeded,  on  the  certificate  of  the  engineer, 
and  they  were  so  made ;  but  the  suppliant  complains 
the  engineer  improperly,  on  some  occasions,  withheld 
his  certificate.  This  is  denied  by  the  engineer,  and 
reasons  are  given  by  him  for  the  delay ;  but  although 
in  one  instance  they  may  be  considered  hardly  suffi- 
cient, I  don't  think  the  withholding  of  the  certificate 
for  a  certain  time  under  the  circumstances,  would 
warrant  a  judgment  for  sx)ecial  damages. 

There  is  one  clause  of  the  specification  (No.  80) 
which  I  am  bound  to  refer : 


The  bulk  sum  mentioned  in  the  tender  must  include  the  en 
cost  of  furnishing  all  labour,  materials,  tools  and  machinery,  and 
eveiy  contingency  connected  toith  the  workj  and  the  contractor  is  to 
assume  all  risks  and  make  good,  at  his  own  cost,  any  damage  which 
may  result  from  loss  of  materials,  or  otherwise,  by  storms,  or  from 
any  other  cause  whatsoever  during  the  progress  of  the  work,  and 
up  to  its  full  and  satisfactory  completion. 

This  clause  is  not  specially  pleaded  as  an  answer  to 
the  suppliants  claims,  nor  is  it  in  any  way  alleged  that 
under  the  sweeping  and  comprehensive  expression 
therein:  "or  from  any  other  cause  whatever  during 
the  progress  of  the  work,"  the  suppliant  took  upon  him- 
self the  risk  of  a  sustaining  foundation  for  the  cribs — the 
want  of  which  necessitated  the  performance  of 
so  much  extra  work.  That  issue  was  not  raised 
by  the  pleadings,  and  we  are,  therefore,  not  called 
upon  to  decide  it ;  but,  if  we  were,  I  would  feel 
bound  to  say,  in  addition  to  the  views  I  have 
already  expressed,  that  such  a  defence  could  not  be 
set  up  where  the  cause  of  the  extra  work  was  solely 


M4  SnPBBMB  OOUBT  OF  GAKADA*    [70L.  17. 

1380     to  be  attributed  to  the  defect  m  the  foondation  of  the 

O'Buur   eribs,  by  their  having  been  placed  with  the  concnr- 

Th,  Q^i^^rence    and    by    the   direction    of  the    engineer,  and 

„ provided  for  so  plainly  and  palpably  in  the  specification. 

— [  '  The  bulk  sum  mentioned  was  certainly  to  include  com- 
I>ensation  for  "every  contingency  connected  tciih  ike 
work,''  but  that  work  was  the  building  of  the  wharfl 
as  described  in  the  specification,  from  "  the  outline  of 
the  bottom  "  then  existing,  and  the  "  contingency  "  was 
limited  to  that  work.  The  contractor  was  certainly  to 
assume  all  risks,  and  make  good,  at  his  own  cost,  any 
damage  which  might  result  from  loss  of  materials  or 
otherwise  by  storms,  and  then  follow  the  words  ''  or 
from  any  cause  whatsoever,''  but  the  latter  cannot  be 
construed  to  include  the  overt  acts  of  the  other  con- 
'  tracting  party,  or  to  vary  the  true  construction  of  the 
specification.  The  "  causes  "  covered  by  the  words  in 
question  must,  I  think,  be  ejusdem  generis  with  the 
two  preceding  provisions  and  within  the  terms  of  the 
contract,  as  stated  and  set  out  in  the  specification,  and 
within  the  compass  of  the  work  prescribed  to  be  done. 
The  law,  as  found  in  the  cases  cited  by  my  learned 
Chief,  is  unquestionable ;  but,  in  my  opinion,  this  case 
is  essentially  different  from  any  of  them. 

I  think  for  the  reasons  given  the  appeal  should  be 
allowed  and  that  a  judgment  should  be  entered  for  the 
plaintiff  for  the  amount  of  the  items  I  have  enumerated, 
with  costs. 

Tascheekau,  J.  :— 

I  concur  in  the  reasons  given  by  the  Chief  Justice 
for  dismissing  this  appeal.  I  think  that  the  appellant 
has  been  paid  in  full  the  contract  price  and  all  the 
extras  done  in  pursuance  thereof;  that  for  the  extras 
outside  of  the  contract,  the  appellant  has  failed  to  pro- 
duce  a  written  authorization  in  ac  cordance  with  the 
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clear  terms  of  section  seven  of  the  said  contract,  and      ^^^ 
without  which  he  can  not  claim  such  extras ;   and,    O'Briek 
lastly,  that  the  receipt  dated  April  80,  1815,  by  the^p^  Qubiw. 
appellant  to  the  Crown,  is  a  complete  bar  to  api>ellant'8      

.   .  Taschereoa. 

claim.  J. 

I  am  of  opinion  the  appeal  should  be  dismissed.  — " 

Appeal  dismissed  with  costs. 

Solicitor  for  appellant :  Robert  Molton. 

Solicitors    for    respondent:    Mowat^    Maclennan  4* 

Downep. 


1879 


JOSEPH  HONORfi  CHEVALIEE Appellant; 

AND  •Nov.  12. 

DAME  MARIE  A.  CUVILLIER  etal Respondents.  '^"^^  ^^ 

ON    APPEAL    FROM     THE    COURT    OF    QUEEN'S    BENCH, 
FOR  LOWER  CANADA  (APPEAL  SIDE). 

Appeal. — Final  judgmeni^-^^udicidl    proceeding^-^AZ   Vie.,  e.  39, 

Sees.  3  and  9. 

In  an  action  instituted  in  the  Superior  Court  of  the  Province  of 
Quebec  by  the  appellant  against  M,  A.  C.  and  nine  other  defend- 
antSj  the  respondents,  three  of  the  defendants,  severally  demurred 
to  the  appellant*s  action,  except  as  regards  two  lots  of  land,  in 
which  they  acknowledged  the  appellant  had  an  undivided  share. 
The  Superior  Court  sustained  the  demurrer,  and,  on  appeal,  the 
Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  affirmed 
the  judgment.  The  appellant  thereupon  appealed  to  the 
Supi*eme  Coui*t,  and  moved  to  quash  the  appeal  on  the  groimd 
that  the  Supreme  Ck)urt  had  no  jurisdiction. 

^e^— That  as  the  judgment  of  the  Court  of  Qneen's  Bench  (the  high- 


^Present :— Ritchie;  C.  J.,   and   Strong,    Foumier,   Henry   and 
Gwynne,  J.  J, 
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1870  est  court  of  last  resort  having  joiisdiction  in  the  PlOTinoe)  finally 

p  ^^''^  determined  and  put  an  end  to  the  appeal,  which  was  a  judicial 

9,  proceeding  within  the  meaning  of  sec.  9  of  The  Supreme  Court 

CuTiLUEB.  Amendment  Act  0/1879,  such  judgment  was  one  from  which  an 

*"~~  appeal  would  lie  to  the  Supreme  Court  of  Canada ;  and  though 

an  appeal  cannot  he  taken  from  a  court  of  first  instance  directly 
to  the  Supreme  Court  until  there  is  a  final  judgment,  yet,  when- 
ever a  Provincial  Court  of  appeal  has  jurisdiction,  this  Court  can 
entertain  an  appeal  from  its  judgment  finally  disposing  of  the 
appeal,  the  case  being  in  other  respects  a  prc^r  subject  of 
appeal 

Appeal  from  a  judgmexit  of  the  Court  of  Queen's 
Bench  for  the  Province  of  Quebec  (Appeal  side),  main- 
taining the  judgment  of  the  Superior  Court  of  the  said 
Province  in  an  action  instituted  by  the  appellant 
against  the  respondents  and  others. 

By  his  action,  the  api>ellant  claimed  an  account  of  the 
tuUlUt  gestion  and  administration  of  the  property  of 
the  late  Marie  Francoise  Marguerite  CuviUier^  and  also 
demanded  that  a  partage  be  made  of  all  the  real  estate 
described  in  the  declaration,  in  which  he  claimed  to  be 
entitled  to  an  undivided  share.  The  respondents  sever- 
ally demurred  to  the  appellant's  action,  except  as 
regards  two  lots  of  land  and  in  which  they  acknowledge 
the  appellant  has  an  undivided  share. 

The  Superior  Court  maintained  the  demurrers  and 
dismissed  the  appellant's  action,  quoad  the  respondents, 
except  as  to  the  two  lots  in  question. 

The  appellant  then  appealed  to  the  Court  of  Queen^s 
Bench,  which  affirmed  the  first  judgment. 

From  this  judgment  the  api>ellant  appealed  to  the 
Supreme  Court  of  Canada  and  the  respondents  moved 
to  quash  the  appeal,  upon  the  ground  that  the  Supreme 
Court  had  no  jurisdiction. 

Mr.  Monk  for  respondents : 

The  judgment  appealed  from  is  not  a  final  judgment 
within  the  meaning  of  sec.  8,  c.  39, 42  Vic.  It  only  decide9 
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a  part  of  the  case,  and  would  not  certainly  be  appeal-      ^879 
able  to  the  Privy  Council.    See  Simard  v.   Townshend  Chbvaubb 
(1) ;  and  Lacroiz  v.  Moreau  (2).    If  the  judgment  of  cuvi^g^^ 

the  court  below  is  reversed,  the  parties  will  have  to  go      

before  the  Superior  Court,  and  when  a  final  judgment 
is  obtained  on  the  merits  of  the  case,  the  whole  case 
will  come  up  again.  The  legislature  did  not  contem- 
plate that  there  should  be  two  appeals  in  the  same  case. 

Mr.  Doutre,  Q.  C,  for  appellant: 

My  learned  friend  has  failed  to  show  that  any  remedy 
would  be  left  to  the  appellant  if  this  judgment  is 
allowed  to  stand. 

The  same  provisions  as  to  the  right  of  appeal  are  to 
be  found  in  our  code,  and  I  was  allowed  to  go  to  the  Court 
of  Queen^s  Bench,  because  this  judgment  was  considered 
a  final  judgment.  As  the  case  now  stands  my  action  is 
dismissed  as  regards  the  greater  amount  I  claim,  and  I 
am  left  a  remedy  for  a  small  amount ;  suppose  I  succeed 
in  the  Superior  Court  for  this  small  amount,  how  can  I 
then  appeal  from  the  judgment  dismissing  my  action 
for  the  greater,  for  I  would  not  be  supposed  to  api)eal 
from  a  judgment  in  my  favor.  Under  the  9th  section 
of  42  ViCy  c.  89,  this  is  a  final  judgment  in  a  judicial 
proceeding. 

Mr.  Monk,  in  reply. 

The  judgment   of  the    court    was    delivered   by 

Stboko,  J. : 

This  was  a  motion  to  quash  an  appeal  upon  the 
ground  that  this  court  has  no  jurisdiction.  The  origi- 
nal action  was  instituted  in  the  Superior  Court  of  the 
Province  of  Quebec  against  ten  defendants,  three  of 
whom  demurred  to  the  declaration.  The  Superior  Court 
sustained  the  demurrers.  ThePlaintiflr(the  api)ellant  in 

(I)  6  L.  C.  B.  147.  (2)  15L  a  B.  495, 
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finally  determined  and  put  an  end  to  the  appeal,  and      ^^79 
the  appeal  was  a  judicial  proceeding  within  the  mean-  Chsyaueb 
ing  of  this  section.    The  result  is,  that  though  an  appeal  cuvuIibb. 
cannot  be  taken  from  a  Court  of  first  instance  directly 
to  this  Oourt  until  there  is  a  final  judgment,  yet,  where- 
ever  a  Provincial  Court  of  Appeal  has  jurisdiction,  this 
Court  can  entertain  an  appeal  from  its  judgment  finally 
disposing  of  the  appeal,  the  case  being  in  other  respects 
a  proper  subject  of  api>eal.    Any  other  construction  of 
the  Act  would  take  a  large  class  of  cases  subject  to  ap- 
I>eal  to  the  intermediate  Courts  out  of  the  provisions  of 
this  Act.    The  present  case  affords  an  instance  of  this, 
for  if  the  appellant  is  bound  to  await  the  termination 
of  the  suit  in  the  Superior  Oourt,  his  right  of  appeal 
de  piano  from  the  judgment  of  the  Queen's  Bench  will 
be  gone,  and  he  will  only  be  able  to  seek  a  revision  of 
that  judgment  here  by  the  order  of  a  judge  or  of  the 
court  made  by  way  of  granting  him  an  indulgence. 
I  am  of  opinion  that  the  motion  should  be  refused. 

Motion  refused  with  costs. 

Solicitors    for    appellant  :    Doutre,    Branchaud    4* 

McCord. 

Solicitors  for  respondents :   Barnard  ^  Monk. 


FRANCIS  McCONAaHT  et  al Appellants;     1879 

AND  ♦NovTia. 

GEOEaE  DENMARK Respondknt.  ^  i^ 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO.  *^^"^  ^^ 

Tre^ass — Plea  of  liberum  tenementwn — Limitations^  Statute  of^ 

Possession,  title  hj. 

In  an  action  of  trespass  quare  clausum /regit  for  the  purpose  of  trying 
the  title  to  certain  land  adyoining  the  city  of  BetleoUlef  the  de- 


Pbksbnt  : — ^Ritchie,  G.  J>;  and  Strong,  Foumier;  Henry,  Taschereau 
and  Gwynne,  J.  J. 


«^'   ^ 
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1880  fendanU  pleaded  not  guilty ;  and  2nd,  that  at  the  time  of  the 

-,  ^r*^  alleged  trespass  the  said  land  was  the  freehold  of  the  defendants, 

9^  M,  E.  McC,  and  L,  J,  McC.f  and  they  justified  breaking  and  en- 

DE!fMARE.  tering  the  said  close  in  their  own  right,  and  the  other  defendants 

"~^  as  their  servants,  and  by  their  command. 

The  case  was  tried  by  Armourf  J.,  without  a  jury,  and  he  ren- 
dered a  verdict  for  plaintiff  with  thirty  dollars  damages.  The 
judgment  was  set  aside  by  the  Court  of  Common  Pleas,  and  they 
entered  a  verdict  for  the  defendants  in  pursuance  of  B.  S.  0. 
c.  50,  sec.  287. 

On  appeal,  the  Court  of  Appeal  for  Ontario  reversed  this 
judgment,  and  restored  the  verdict  as  originally  found  by 
Armour^  J.  The  defendants  thereupon  appealed  to  the  Supreme 
Court. 
Held :  That  the  appellants  (defendants),  on  whom  the  onus  lay  of 
proving  their  plea  of  liberum  ienemeniumj  had  not  proved  a 
valid  documentary  title,  or  possession  for  twenty  years  of  that 
actual,  continuous  and  visible  character  necessary  to  give  them 
a  title  under  the  Statute  of  Limitations ;  therefore  plaintiff  was 
entitled  to  his  verdict.    {Henry f  J.,  dissenting.) 

Appeal  from  a  judgment  of  the  Court  of  Appeal  for 
Ontario  restoring  a  verdict  as  originally  found  in  fayor 
of  respondent  (plaintiff.) 

This  was  an  action  of  trespass  quare  clausum  fregit 
brought  by  the  respondent  against  the  appellants. 
The  trespass  complained  of  was  the  breaking  down  of 
a  fence  erected,  or  in  course  of  erection,  around  the  said 
land  by  the  respondent,  and  the  action  was  brought  for 
the  purpose  of  trjring  the  title  to  the  said  lands  which 
comprise  fifty  acres  adjoining  the  city  of  Belleville. 

The  pleas  were  :  1.  Not  guilty.  2.  That  at  the  time 
of  the  alleged  trespass  the  said  land  was  the  freehold 
of  the  defendants,  Mary  Elizabeth  McConaghy  and 
Louisa  Jane  McConaghy.  3.  *' And  for  a  third  plea  the 
defendants  say  that,  at  the  time  of  the  alleged  trespass, 
the  said  land  was  the  freehold  of  Mary  Elizabeth 
McConaghy  and  Louisa  Jane  McConaghy,  and  the 
defendants  Francis  McConaghy,  Sarah  Ann  Kennedy 
and  Patrick  O'Hara,  as  the  servants,  and  by  the  com* 
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mand  of  the  said  Mary  Elizabeth   McConaghy  and      ^^^ 
Louisa  Jane  McConaghy,  broke  and  entered  the  said  MoCk)NAOHT 
close  and  committed  the  alleged  trespass."  Dbnmabk. 

The  plaintiff  joined  issne  on  the  defendants*  pleas.         — — 

The  case  was  tried  at  Belleville  at  the  autumn  assizes 
of  18*78,  before  the  Honorable  Mr.  Justice  Arnumr^  who 
found  all  the  issues  for  the  plaintiff,  and  entered  a 
verdict  for  him  for  |80. 

The  Court  of  Common  Pleas,  composed  of  Wilson 
C  J.,  and  Oalty  J.,  set  aside  this  verdict  and  entered  a 
verdict  for  the  defendants  in  pursuance  of  R.  S.  0.  cap. 
60,  sec.  28t. 

From  this  judgment  the  respondent  appealed  to  the 
Court  of  Appeal  for  Ontario^  and  the  said  court  allowed 
the  said  api>eal,  and  restored  the  verdict  as  originally 
found  by  Mr.  Justice  Armour. 

The  question  to  be  decided  on  this  appeal  was  whether 
the  evidence  shewed  that  the  api)ellants  had  acquired 
a  title  under  the  Statute  of  Limitations. 

The  evidence  is  reviewed  at  length  in  the  judgments 
hereinafter  given. 

Mr.  Hector  Cameron^  Q.C.,  for  appellants : 
The  plaintiff  failed  to  prove  title  by  possession,  as  he 
professed  and  attempted  to  do,  and  should  not  have 
been  allowed  to  go  into  a  paper  title  in  rebuttal  of 
defendants'  possessory  title.  See  I)oe  dem.  McKay  v. 
Purdy  (1). 

The  opinion  of  the  Chief  Justice  of  the  Common 
Fleas  was  that  the  title  was  in  the  Crown,  and  that  de- 
fendants' possession  was  better  than  plaintiff's.  The 
Court  of  Appeal  declare  that  our  possession  was  not  suf« 
ficient  and  not  according  to  law.  I  submit  that  it  was, 
for  there  is  great  difference  between  a  man  who  takes 
possession  under  a  title  and  a  squatter.  In  applying  the 

(1)  6  U.  C.  Q.  B.  0. 8. 144. 
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18S0      law  to  the  facts,  no  weight  has  beeu  given  to  defendants' 
McCoNAOHT  title,  and  for  this  reason  I  contend  the  judgment  of  the 

Denmark   ^^^^  below  is  erroneous. 

Now,  the  evidence  adduced  at  the  trial  shows  that 
the  defendant,  Francis  McConaghyy  and  one  Hugh  Mc- 
Outre,  in  good  faith  and  for  a  good  and  adequate  con- 
sideration, purchased  the  south  haK  of  lot  number  one 
in  the  second  concession  of  the  Township  of  Thurlow 
from  one  Alexander  Chisholm,  the  heir-at-law  of  John 
Chisholm,  one  of  the  alleged  patentees,  through  whom 
the  respondent  professes  to  claim  title  to  the  lands  in 
question,  who  in  the  presence  and  to  the  knowledge  of 
one  Zwick^  through  whom  the  respondent  also  professes 
to  claim,  was  in  possession  and  occupation  of  the  said 
half  lot  (100  acres)  as  early  as  A.D.  1825,  and  who  in 
A,D.  1831  conveyed  the  same,  apparently  in  fee,  by  deed 
to  them  the  said  Francis  McConaghy  and  Hugh  Mc 
Outre,  In  pursuance  of  this  purchase  they  went  into 
I>o8session  and  occupation  of  the  said  half  lot  and  cleared 
and  cultivated  a  part  of  the  same,  and  continued  so  to 
occupy,  clear  and  cultivate  until  the  time  of  the  par- 
tition of  the  said  half  lot  between  them,  in  the  year 
1832  or  1883,  as  shown  by  the  evidence,  when  by  the 
said  partition  the  said  McGuire  was  allotted  the  west  50 
acres  and  the  possession  thereof,  and  the  said  McConaghy 
the  east  50  acres  and  the  possession  thereof,  (which  said 
east  50  acres  embrace  the  lands  on  which  the  trespasses 
complained  of  by  the  respondent  are  alleged  to  have  been 
committed  by  the  appellants).  Fraftcis  McConaghy  in 
pursuance  of  the  said  partition  then  entered  into  pos- 
session of  the  said  east  50  acres,  and  from  that  time  con- 
tinued in  uninterrupted  peaceable  possession  of  the 
same  until  the  time  of  the  said  alleged  trespasses,  be- 
ing a  period  of  over  40  years ;  and  if  the  prior  joint  pos- 
session of  the  said  Francis  McConaghy  and  Hugh 
McGuirCy  and  the  possession  of  the  said  Alexander  Chis- 
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holm  were  included,  the  period  would  be  over  60  years,  ^^^ 
and  the  said  partition,  though  not  shown  to  have  been  MoConaoht 
in  writing  or  by  deed,  was  a  good  and  valid  partition,  phji^'aek. 
The  contract  therefore  shown  by  the  evidence  being 
proved  to  have  been  followed  immediately  by  a  survey 
of  the  lands,  for  the  purposes  of  such  partition,  and  a 
change  in  the  possession  by  the  said  Francis  McCona' 
ghy  and  Hugh  Mc  Outre,  as  well  as  other  acts  of  per- 
formance, so  that  the  alleged  dispossession  of  the  said 
Hugh  McGutre,  even  if  proved,  could  not  affect  the 
title  acquired  by  such  length  of  possession,  and  posses- 
sion  under  these  circumstances,  even  if  actual  as  to  part 
of  the  lands,  is  in  law  deemed  a  possession  of  the  whole, 
and  this  title  is  shown  by  the  evidence  to  have  been 
acquired  by  the  appellants  Marp  Elizabeth  McConaghy 
and  Louisa  Jane  McConaghy,  and  to  have  been  in  them 
at  the  time  of  the  said  alleged  trespasses,  and  as  they 
the  said  Mary  Elizabeth  McConaghy  and  Louisa  Jane 
McConaghy  in  their  defence  set  up  this  title  and  the 
other  appellants,  (defendants)  in  their  defence,  justified 
them,  and  proved  such  justification,  the  judgment 
of  the  said  Court  of  Oommon  Pleas  was  correct. 

The  learned  counsel  relied  also  upon  the  following 
authorities : 

Davis  V.  Henderson  (1) ;  Dundas  v.  Johnston  (2)  ; 
MulhoUand  v.  Conklin  (3) ;  McKinnon  v.  Conklin  (4) ; 
Findlay  v.  Peden  (5) ;  Attorney  General  v.  Harris  (6). 

Mr.  Henry  J,  Scott  for  respondent  : 

Mr.  Justice  Armour,  who  tried  the  case,  found  all  the 
issues  for  the  plaintiff.  The  Court  of  Common  Pleas, 
under  sec.  287  c.  50  Revised  Stats.  Ontario,  practically 
retried  the  case.     I  contend  that  as  the  learned  judge 

(1)  29  U.  C.  Q.  B.  344.  (4)  13  Grant  152. 

(2)  24  U.  C.  Q.  B.  647.  (5)  26  U.  C.  C.  P.  483. 

(3)  22  U.  C.  C.  P.  372  ;  8  U.  C.  (6)  33  U.  C.  Q.  B.  94. 
C.  P.  325 ;  19  U.  C.  C.  P.  165, 
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1880  \^ho  tried  the  case  found  as  a  matter  of  fact  that  the 
If  oOoNAOBT  defendants  had  not  acquired  any  title  by  possession, 
DsiTMAu.  ®^^^  finding  should  not  hare  been  disturbed  by  the 
Court  of  Oomm6n  Pleas,  which  did  not  see  the  witnesses 
and  could  not  judge  as  to  their  credibility ;  nor  should 
the  Court  disturb  the  verdict.  As  to  the  objection 
that  the  judge  at  the  trial  should  not  have  allowed  the 
plaintiff  to  prove  a  paper  title,  this  objection  was  not 
taken  in  the  Court  below,  and  moreover,  having  taken 
a  verdict  in  his  favor  in  the  Court  of  Common  Pleas, 
he  cannot  now  say  the  trial  was  all  wrong.  It  is  too 
late. 

Before  coming  down  to  the  substantial  question  be- 
tween the  parties,  I  will  call  the  attention  of  the  Court 
to  this  important  fact— that  all  through  these  years  the 
acts  Francis  McConaghy  proved  were  only  acts  of  owner- 
ship and  not  of  possession,  and  these  acts  are  stretched 
over  a  period  of  80  years. 

I  contend  that  the  defendant  Franeit  McConaghy 
never  had  such  i>osse8sion  of  the  land  as  is  required  to 
acquire  a  title  under  the  Statute  of  Limitations. 

In  order  to  oust  the  legal  owner  and  acquire  a  title 
under  the  statute,  the  person  must  be  in  adverse  pos- 
session, which  has  been  variously  defined  to  be  "  an 
actual  occupation  and  appropriation  within  some  defined 
boundaries  "  (1) ;  "  that  constant  visible  possession  of 
it  which  could  only  be  regarded  as  exclusive  posses- 
sion, and  a  shutting  out  of  the  true  owner  "  (2) "  not 
only  an  entry  on  the  land,  but  a  visible  and  notorious 
continuance  of  the  possession  so  taken  "  (3).  And  all  de- 
finitions, both  in  text  books  and  in  cases,  recognize  the 
£Btct  that  the  possession  must  be  such  as  to  give  notice  to 
the  world  and  the  owner  of  the  occupancy,  and  put  him 

(1)  Angel  an  limitations,  s.  892.       (3)  Per  Bortoni  J.  A.,  in  K^  t. 

(2)  PerBobin8on,C.J.,in^Ui«oii  Wilsonj  2  Ont  App.  B.  136. 
y.  Atfcftior,  14  U.  C.  Q.  B.  462, 
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to  assert  his  rights  if  he  means  to  retain  them,  and  that      1^^ 
mere  occasional  acts  of  trespass  do  not  give  a  title  under  MoConaght 
the  statute  as  they  are  not  an  adverse  possession,  or  in  p^jji^u^. 
fact  any  possession  at  all,  and  such  a  doctrine  should  be 
enforced  more  stringently  in  a  new  country,  where 
land  is  continually  left  unoccupied  by  the  owner. 

I  am  quite  prepared  to  admit  that,  if  the  appellants 
had  been  in  possession  under  colour  of  title  of  any  part, 
they  would  have  the  right  to  claim  the  whole.  But 
neither  the  appellants,  nor  any  one  through  whom  they 
claimed,  ever  lived  on  the  lot,  or  on  any  adjoining 
land. 

The  learned  counsel  then  reviewed  the  evidence  and 
claimed  that  it  was  altogether  insufficient  to  establish 
the  £Bkct  of  the  possession  of  the  lands  in  dispute  by  the 
appellant  Francis  McCanaghp^  so  as  to  give  him  a  title 
under  the  Statute  of  Limitations,  even  if  it  stood  un- 
questioned. 

Mr.  Cameron,  Q.O.,  in  reply ; 

This  is  an  appeal  from  a  final  judgment  of  the  Oourt 
of  Appeal  in  which  arises  a  mixed  question  of  law  and 
fact,  and  it  is  open  for  this  Oourt  to  review  the  whole 
case  as  the  Court  of  Api)eal  did.  From  the  evidence  it 
was  clearly  a  case  for  the  jury. 

SiTCHIB,  C.  J. : — 

This  was  an  action  of  trespass  brought  by  plaintiff 
against  defendants  for  entering  certain  lands  of  the 
plaintiff,  known  as  lots  Nos.  2,  6,  8,  10, 12,  14,  15,  16 
and  17  on  a  certain  plan  of  lots  laid  out  on  lots  Nos.  1 
and  2  in  the  second  concession  of  the  township  of 
Thurlow,  in  the  County  of  Hastings,  He  claimed  one 
thousand  dollars,  and  also  claimed  a  writ  of  injunction 
to  restrain  the  defendants.  To  this  declaration  the  de- 
fendants pleaded,  1st,  not  guilty  ;  2nd,  That  at  the  time 
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1880      of  the  alleged  trespass  the  said  land  was  the  freehold  of 

McCoNAOHT  the  appellants,  M.  E.  McConaghy  and  L,  J.  McCanaghy ; 

DnmARK   ^^^*    "^^^^  ^y  command    of  the  appeUants,   Jf.    E. 

-7-      McConaghy  and  L.  J.  McConaghy^  the  other  defendants, 
'     '  as  servants,  broke  and  entered  the  said  close  and  com- 
mitted the  alleged  trespass.    The  plaintiff  joined  issue 
on  defendants'  pleas. 

This  state  of  the  pleadings  threw  npon  the  defen- 
dants the  burden  of  shewing  that  this  land  at  the 
time  of  the  alleged  trespass  was  the  soil  and  free- 
hold of  the  defendants,  Mary  Elizabeth  and  Louisa 
Jane  McConaghy.  It  is  not  pretended  that  they 
prodaced  any  valid  documentary  title  vesting  this  pro- 
perty in  them,  but  they  relied  upon  a  title  by  virtue 
of  the  Statute  of  Limitations.  I  have  gone  over  the  evi- 
dence very  carefully,  and  I  have  not  been  able  to  ar- 
rive at  the  conclusion  that  they  have  made  out  such  a  con- 
tinuous, open,  undisturbed  possession  of  this  property 
as  would  justify  me  in  saying  that  the  Oourt  of  Appeals 
were  wrong  in  coming  to  the  conclusion  that  the  statu- 
tory title  had  not  been  made  out. 

My  brother  Owynne  has  kindly  permitted  me  to  look  at 
a  judgment  he  has  prepared  in  this  case,  and  he  has  gone 
through  the  evidence  so  fully,  and,  to  my  mind,  so 
satisfiBictorily,  that  it  would  only  be  an  imposition  on 
the  patience  of  the  court  if  I  were  to  deal  with  the  evi- 
dence more  minutely.  I  am  not  prepared  to  reverse  the 
judgment  of  the  Oourt  of  Appeals  in  this  case. 

Hrnbt,  J. : 

The  action  in  this  case  is  trespass  for  breaking  and 
entering  certain  lands  of  the  respondent  known  as  lots 
numbers  two,  six,  eight,  ten,  twelve,  fourteen,  sixteen 
and  seventeen,  on  a  certain  plan  of  lots  laid  out  on  lots 
number  one  and  two,  in  the  second  concession  of  the 
township  of  Thuflow^  in  the  county  of  Hastings^  Ontario^ 
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by  Henry  A.  F.  McLeody  Provincial  Land  Surveyor,  for     ^^^ 
the  Honorable  John  Ross^  duly  registered,  and  known  MoCovaoht 
as  the  "  Lemaine  Lands,''  and  for  cutting  and  breaking  dbhmark. 

down  certain  fences  of  the  respondent  thereon.    The      

writ  was  issued  on  the  29th  of  April,  1878.  !^ 

The  pleas  are :  1st.  Not  guilty.  2nd.  Claims  title  in 
two  of  the  defendants.  8rd.  Claims  title  in  the  same 
defendants,  and  a  justification  for  the  other  defendants, 
as  their  servants  and  by  their  command. 

Upon  the  pleas  issue  was  joined. 

The  trespasses  are  proved  against  all  the  defendants 
except  Patrick  O'Hara^  and,  under  the  evidence,  he  was 
entitled  to  have  had  a  verdict  under  the  first  plea,  and 
is  now  equally  entitled  to  our  judgment.  To  recover 
against  the  others,  the  respondent  must,  at  the  time  of 
the  alleged  trespass,  have  been  in  either  the  actual  or 
constructive  possession  of  the  land  upon  which  the 
trespasses  are  alleged  to  have  been  committed.  Apart 
from  title,  he  had,  it  is  clear,  no  possession  to  sustain 
the  action,  unless  the  entering  into  the  land  and  house, 
formerly  in  possession  of  some  of  the  defendants,  and 
the  putting  up  of  the  fences,  partly  by  the  materials  of 
the  house  which  he  had  pulled  down,  could  be  called 
so. 

Without  title,  or  some  justification,  these  acts  would 
themselves  be  trespasses  which  could  give  no  right  of 
action  against  Francis  McCanaghy  and  those  claiming 
under  him.  To  sustain  the  action  therefore,  title  is 
necessary  to  be  shown  in  the  land  as  described  in  the 
declaration.  The  description  is  not  by  metes  and 
bounds,  but  by  numbers  of  lots  "  known  as  lots  numbers 
two,  six,  eight,  ten,  twelve,  fourteen,  fifteen,  sixteen  and 
seventeen,  on  a  certain  plan  of  lots  laid  out  on  lots 
numbers  one  and  two  in  the  second  concession  of  the 
township  of  Thurlow^  in  the  county  of  Hastings^  by 
Henry  A.  F.  McLeod^  Provincial  Land  Surveyor,  for  the 
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1880     Honorable  John  Ross,  and  known  as  the  '  Lemoine 

MoCoNAOHY  Lands.'" 

DsNMABK.      -^  ^Py  ^^  ^  P^**^  ^  ^  evidence,  but  it  is  not  in  any 

way  pro  veil  to  be  a  copy  of  the  plan  referred  to  in  the 

'  '  declaration.  It  is  not  even  signed  or  certifi^,  or  proved 
in  any  way  as  identical  with  any  plan  made  by  the 
surveyor  McLeod.  The  respondent,  in  order  to  identify 
the  land  described  in  the  declaration  with  that  covered 
by  his  title,  is  bound  to  locate  each.  Without  some 
evidence,  how  could  any  court  or  jury  decide  that  the 
lands  marked  in  the  plan  is  the  same  as  in  McLeodCs 
plan.  This  copy  is  but  a  sketchy  which  is  useful  to 
illustrate  the  contents  of  documents  in  evidence,  but  by 
itself  constitutes  no  proof.  No  witness  was  examined 
who,  from  knowledge  of  the  locality,  was  able  to  say  that 
the  land  in  the  sketch  was  identical  with  the  title  pro- 
duced by  the  respondent.  A  particular  plan  was  referred 
to  in  the  declaration,  and  under  the  general  denial  of  the 
appellants  the  respondent  was  b6und  to  show  that  on 
the  identical  piece  of  land  described  in  the  declaration 
the  alleged  trespasses  were  committed,  and  that  his  title 
covered  the  locus.  Even  should  the  respondent  have 
shown  that  his  title  covers  the  eastern  half  of  the  front 
of  lot  one^in  the  second  concession,  it  is  not  shown  that 
McLeodCs  plan  by  the  particular  numbers  given  it  is  the 
same  land.  Nor  do  I  see  how  it  could  have  been  so 
shown  unless  McLeodCs  plan  were  produced  and  proved, 
and  evidence  given  of  the  necessary  identity.  It  would 
seem,  however,  that  the  plan  in  evidence  was  not  ob- 
jected to,  and  that  in  the  case  it  is  referred  to  as  McLeodCs 
plan,  showing  the  sub-divisions  of  lots  1  and  2  in  the 
second  concession. 

Admitting,  however,  that  the  serious  difficulty 
just  mentioned  did  not  exist,  has  the  resi)ondent 
shown  title  to  the  locus  ?  He  relies  upon  title  from 
the  Crown  to  himself  by  two  dintinct  series  of  cou- 
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yeyances,   one  through  a  person  named  John  Chis*     ^^^ 
holm^  the  other  Joseph  Lemoine.     If  the  con veyances  MoConaghy 
either  way  coyer  the  locu%  it  is  sufficient.    The  land  pm^sK. 

upon  which  the  respondent  alleges  the  trespasses  to      

have  been  committed  is  what  is  understockl  as  the  — - 
eastern  half  of  the  southern  or  front  part  of  lot  one  in 
the  second  concession.  Let  us  first  see  if  there  was  any 
title  shown  in  the  respondent  through  the  grantee  John 
Chitholm.  The  grant  to  the  latter  is  dated  6th  March, 
1798.  The  land  conveyed  by  it  is  called  generally  lot 
1  in  concession  1  and  part  of  lot  1  in  the  2nd  conces* 
sion.  It  is,  however,  particularly  described.  The  line, 
beginning  at  a  post  in  the  front  marked  },  is  to  run  a 
course  north  16^  west,  125  ch.  and  25  links,  then  west- 
wardly  parallel  to  the  bank  in  front  to  township 
line ;  then  S.  W  E.,  105  ch.,  27  links  to  the  Bay  of 
Quinte ;  then  easterly  along  the  front  to  the  place  of 
beginning.  By  the  plan  and  survey  of  the  surveyor 
Emerson^  a  witness  called  by  the  respondent,  it  is  clearly 
shown  that  the  lines,  according  to  the  description  in  the 
grant,  would  not  only  not  include  any  part  of  lot  1  in  the 
2nd  concession,  but  would  exclude  also  a  part  of  lot  1  in 
the  1st.  concession  across  the  lot  about  4  chains  in  depth 
on  the  east  side  and  22  chains  on  the  west.  The  particu- 
lar description — controlling  the  general  one — ^limits  the 
boundaries  of  the  grant.  The  latter  does  not  therefore 
cover  any  part  of  lot  1  in  the  2nd  concession.  The 
description  in  the  deed  from  Chisholm  to  Zwick  is  a 
copy  of  that  in  the  grant,  and  therefore  covers  no  part 
of  lot  1  in  the  2nd  concession.  The  title,  by  that  branch 
of  the  conveyances,  entirely  fails. 

The  first  link  in  the  other  chain  of  title  is  a  grant  from 
the  Grown  to  Joseph  Lemoine^  dated  I7th  May,  1802. 
The  evidence  leaves  no  little  obscurity  as  to  the  land 
covered  by  it.  It  purports  to  grant  450  acres,  being  the 
rear  parts  of  lots  numbers  1  and  2  in  the  2nd  conces- 
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1880     gjion  and  lot  18  in  the  7th  concession.    It  requires  the  line 

MoOosTAOHTfor  the  former  to  commence  at  the  north  eastern  angle 

Dbkkark.  ^^  certain  lands  granted  Peter  Vanderhyden  in  the  said 

_ ^  lot  number  2  second  concession,  at  a  distance  of  106 

Henry,  J,  , 

chains  from  the  front,  thence  N.  16  W  to  the  front  line 

of  the  third  concession ;  then  S.  t4  W.  38  chains ;  then 
3.  16  £.  to  certain  lands  granted  John  Chisholm ;  then 
north  easterly  along  the  rear  boundary  of  said  lands  to 
lot  number  2 ;  then  N.  74  E.,  19  chains  to  the  place  of 
beginning.    The  position  of  Vanderhyden^ $  north  east 
comer  is  not  shown.    The  description  however  places 
it  somewhere  in  lot  number  2  in  the  2nd  concession. 
If  so,  and  the  lines  are  run  as  in  the  grant,  we  have  this 
singular  fact,  that  they  will  surround   and  include 
the  lands  referred  to  as  granted  to  Vanderhyden.    If 
again,  the  third  course  of  Lemoine^s  grant  be  taken  from 
the  frt>nt  line  of  the  third  concession  till  it  strikes  the 
rear  line  of  Chisholm's  grant,  it  will  come  over  the  line 
between  concessions  1  and  2  by  about  22  chains,  and 
then,  running  along  the  rear  of  Chisholm's  lot,  it  will 
strike  the  side  line  between  lots  1  and  2  in  the  first  con- 
cession about  four  chains  in  front  of  the  rear  line  of  the 
first  concession  as  shown  on  the  plan,  and  would  not,  in 
that  case,  as  directed  by  the  description,  come  at  all  to 
number  two  in  the  2nd  concession,  and  therefore  could 
not,  by  the  course  indicated,  reach,  as  required,  the  point 
of  commencement.    By  running  the  course  of  the  side 
line  for  about  4  chains,  a  course  not  in  the  grant,  it 
would  strike  the  south  west  angle  of  lot  number  two 
in  the  2nd  concession,  and  by  running  from  that  point 
the  course  and  distance  indicated  in  the  grant,  it  would 
strike  the  south  east  angle  of  lot  number  two  but  not 
the  north  east  angle  of  Vanderhyden^s  grant,  the  point 
of  commencement,  as  provided  by  the  grant.    It  would 
be  at  least  40  chains  south  of  it.    The  description  is 
therefore  wholly  defective.    Had  it  been  shown  by  the 
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production  of  the  grant  to  Vanderhyden,  or  otherwise,      1^80 
where  his  north  east  corner  was,  when  Lemoine's  grant  MoOoNAonr 
was  issued,  there  might  have  been  possibly  no  difficulty  i>b^*^rk. 
in  locating  Lemnne's  grant,  but  without  that,  any  deci-      : — 

sion  arrived  at  cannot  be  the  result  of  conclusions  from      [ 

evidence  but  from  assumptions  that  may  or  may  not  be 
well  founded.  It  was  the  duty  of  the  respondent  to 
have  given  the  evidence  necessary  to  locate  properly 
his  own  grant,  upon  which  his  right  to  recover  is  based, 
and  if,  by  not  furnishing  available  evidence,  he  unneces- 
sarily leaves  the  location  of  his  grant  in  doubt  or 
difficulty  he  must  take  the  consequences. 

There  is,  however,  a  more  serious  and  controlling 
difficulty.  No  conveyance  from  the  grantee  Joseph 
Lemoine  is  shown.  He  is  not  identified.  In  fact  he  is 
not  in  the  slightest  degree  referred  to.  There  is  a  deed 
from  one  William  Lemoine,  who  therein  is  alleged  to  be 
the  heir  at  law  of  Joseph  Lemoine,  late  of  the  town  of 
Kingston,  deceased. 

To  establish  title  in  William  Lemoine  some,  even  if 
slight,  evidence  of  the  identity  of  Joseph  Lemoine  was, 
under  the  circumstances,  necessary.  Secondly,  his 
death ;  and,  thirdly,  that  William  Lemoine  was  his 
heir.  Without  evidence  of  all  three  the  deed  of  TFi7- 
liam  Lemoine  is  worthless  as  a  conveyance  under  the 
grant  to  Joseph  Lemoine.  There  is,  therefore,  as  I  think, 
no  conveyance  of  title  under  the  deed  £rom  William 
Lemoine  to  Mr.  Ross,  and  consequently  none  transferred 
through  him  from  the  grantee  to  the  respondent. 

Turning  then  to  the  defence,  and  the  evidence  on  both 
sides,  wefind  that  in  1831  (46  years  before  the  commence- 
ment of  this  suit)  Francis  McConaghy,  one  of  the  defend- 
ants, and  Hugh  McGuire  purchased  for  fifty  pounds  from 
Alex,  Chisliolm,  the  son  of  the  grantee,  John  Chisholm, 
and  received  from  him  a  deed  of  the  front  part  (being 
100  acres)  of  lot  number  1,  in  the  2nd  concession,  of 
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1880      which  the  eastern  half  part  is  the  land  now  in  dispute. 
HcCoHAOBrSome  years  previously  Alexander  Chisholm  entered  upon 

DmnxMx.  *^®  ^^* — *^®^  ™  *  wilderness  state-Hind  commenced 

a  clearing  by  cutting  down  a  piece  across  the  front. 

'  '  McConaghy  and  McChnre^  on  getting  the  deed,  im- 
mediately went  into  possesion,  cut  down  and  jointly 
cleared  upon  the  land  for  two  or  three  years.  They 
then  got  a  surveyor  and  divided  it  between  them, 
Mc  Outre  taking  the  western  and  McConaghff  the  east- 
em  half.  A  line  fence  was  put  up  between  them  and 
each  took  possession  by  the  survey.  They  continued  to 
hold  possession  by  the  division  line  then  established 
between  them.  McOuire  put  up  a  house  on  his  half 
and  lived  on  it.  He  cultivated  it  and  claimed  it  as  his 
own  until  1845,  when  he  sold  and  conveyed  it  to 
Peter  O'ReiUy.  The  deed  shews  the  sale  was  intended 
to  convey  fifty  acres,  being  what  he  occupied,  but  it 
really  covers  the  whole  front  of  lot  1,  and  includes  the 
lot  now  in  dispute.  In  1848,  ReiUy  conveyed  all  his 
right  to  the  100  acres  conveyed  to  him  by  McGtuire  to 
John  Ross.  By  those  two  conveyances  Ross  is  brought 
into  priority  of  estate  with  McOuire,  and  is  bound  by 
the  same  estoppels  as  he  would  be.  McConaghy  had 
been  then  in  possession  by  the  purchase,  and  the  overt 
act  and  admission,  by  the  division,  of  McOuire,  as  sole 
owner  of  the  east  half  for  12  or  18  years,  and  by  virtue 
of  the  former  statute  of  limitations  that  possession,  as 
against  McOuire  and  those  claiming  under  him,  rii>ened 
into  a  title  in  the  year  1852  or  1858.  Aft;er  twenty 
years  McOuire  would  be  estopped  from  disputing  the 
title  and  possession  of  McConaghy ;  and  those  claim- 
ing under  him  would  occupy  the  same  position. 
McConaghy  was  never  ousted  from  the  possession,  nor 
did  either  Ross  or  any  one  claiming  under  him  ever 
enter  upon  the  land,  except  to  make  a  survey  in  1852 
without  the  knowledge  ot McConaghy^  until  the  respon- 
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dent  did  so  in  the  first  place  by  committing  a  trespass      ^^^ 
in  taking    possession  of  McConaghy^s   house  in  theMcCoNAOHT 
autumn  of  1877,  and  by  the  destruction  of  it  and  2>gj^*^,j^^ 

putting  up  a  fence  round  the  lot  in  the  spring  or      

summer  folloy^ing.      McConaghp,  under  the  compact  ' 

with  McOuire  for  the  division  and  occupation  of  the 
land,  had  held  it  from  1832  or  1883  up  to  the  autumn  of 
1877 — 44  or  45  years  before  respondent  entered.  The 
respondent,  then,  without  title  otherwise,  as  I  have 
shown,  than  through  McOuire,  enters  upon  the  land, 
commits  acts  of  trespass  thereon,  claims  to  be  in  posses- 
sion as  against  McConaghy  and  his  assigns,  and  sues 
them  for  knocking  down  the  fence  he  erected  partly  out 
of  boards  taken  from  McConaghy*$  house.  This  posi- 
tion is  not  taken  or  claimed  by  the  respondent,  but  it 
is  the  one  established  by  the  evidence,  and  with  which 
we  have  to  deal. 

By  the  pleas,  however,  the  respondent  is  admitted  to 
be  in  possession  at  the  time  of  the  alleged  trespass,  and 
the  defendant  under  the  justification  by  the  plea  of 
liberum  ienementum,  must  show  a  right  to  enter  upon 
the  land  and  break  down  the  fences. 

Had  the  appellants  denied  the  possession  of  the 
respondent,  the  latter,  on  the  evidence,  must  have 
entirely  failed;  but  having  depended  on  the  plea  of 
liberum  tenementum  we  must  now  consider  if  they  have 
proved  it. 

They  claim  title  under  a  deed  from  Alexander  Chis" 
holm  in  1831  to  McOuire  and  McConaghy  of  the  front 
one  hundred  acres  of  lot  one  in  the  second  concessioUi 
of  which  the  locus  is  the  eastern  half  part.  Chisholm 
six  years  before  had  entered  upon  the  lot  and  cut  down 
a  part  of  it  in  front  to  make  a  clearing.  The  consideration 
of  the  deed  was  «£50.  They  immediately  entered  into 
the  possession  of  the  lot  and  commenced  making  im- 
proyements  and  clearings  thereon.    In  1882  or  1888 
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1880     they  employed  a  surveyor  to  divide  the  lot  from  fix>nt 

KoCoNAGHrto  rear.    lie  ran  aline  between  them  which    they 

Denmark,  adopted,  and  ever  after  held  by,  McGuire  taking  the 

west  and  McConaghy  the  east  half.    From  that  time 

^  '  each  occupied,  according  to  a  line  fence  put  np  between 
their  lots  on  the  division  line  mn  and  established  by 
the  surveyor  which  both  agreed  to.  McConaghy'% 
I>ossession  was,  therefore,  under  the  deed  and  agreement 
with  McGwire  by  the  division,  that  of  owner,  and  unless 
disseized  by  McChiire,  or  some  one  claiming  through 
him,  that  possession  ripened  into  a  good  title  against 
him  and  them.  They  became  estopped,  after  the  pre- 
scribed limitation,  from  claiming  title  to  or  entering 
upon  it.  The  only  title  shown  in  the  respondent  is 
through  McOuirey  and  he  is  therefore  estopped  from 
disputing  McConaghy^s  possession  or  title.  But  in  the 
absence  of  that  fatal  objection,  the  title  of  McGuire  is 
through  the  deed  from  Alexander  Chisholm  to  him  and 
McConaghy,  and  if  McGuire  could  convey  a  title  to  his 
fifty  acres,  surely  that  of  McConaghy  was,  as  to  his  60 
acres,  at  least  as  good. 

If  that  question  of  estoppel  had  not  arisen,  what 
position  did  the  api>ellant8  occupy  who  had  a  deed  of 
the  lot  from  their  father  at  the  time  the  respondent 
first  entered  in  1877  ?  The  evidence  of  the  appellants 
establishes  the  fact  that,  for  forty-six  years  from  the  time 
Alexander  Chisholm  conveyed  the  lot  until  that  time, 
no  one  but  McConaghy  had  entered  ui>on  the  lot  as 
owner  (except  the  survey  made  for  Mr.  Ross,)  which  I 
will  hereafter  refer  to,)  or  had  in  any  way  possession 
of  it.  It  is  in  evidence  that  every  year  McConaghy 
and  McGuire  cleared  upon  the  lot  and  had  previously 
burnt  over  what  Chisholm  had  cut  down.  In  the  spring 
of  1882  they  fenced  round  20  acres  and  sowed  wheat  in 
the  place  fenced  in.  In  1888  they  arranged  with  three 
meui  and  got  i^iem  to  out  down  about  20  acres  more* 


VOL,  IV.]    SUPEEUE  COUKT  OP  CANADA.  625 

Those  20  acres  were  some  5  ears  afterwards  ploughed      1880 
and  sown.     It  is  also  shown  that  McConaghy  after- McConaoht 
wards  by  his  tenants  occupied  the  lot  at  different  i)eriods,  pjjj^^'^m^ 

and  he  swears  (and  is  in  no  way  contradicted)  that  the      

line  fence  put  up  between  him  and  McOuire  was  always      ll 

kept  up  till  the  year  before  the  suit  was  tried.  It  is 
shown  that  the  whole  lot  was  fenced  in  the  ordinary  way 
for  several  years.  During  all  that  time  no  one  interfered 
with  McConaghy's  possession.  It  is  true  he  did  not 
live  on  the  lot,  but  in  the  adjacent  town  of  Belleville. 
He  was  a  cooper  by  trade,  and  from  year  to  year  got 
firewood  and  cooper's  stuff  off  it  as  he  required.  It  is 
not  pretended  that  any  other  party  was  in  possession 
as  owner  or  claimant  of  the  lot  at  any  time  dujing  that 
long  period.  The  first  act  of  possession  was  by  the  res- 
pondent, who  in  the  autumn  of  1877  took  possession  of 
a  small  house  put  up  on  the  lot  by  McConaghy.  This, 
without  title,  was  simply  a  trespass  for  which  Mc  Conaghy 
might  have  recovered  damages.  His  next  and  only  act 
of  possession  was  in  tearing  down  the  house,  and,  with 
the  boards  with  which  it  was  built  and  other  materials, 
putting  up  the  fence,  the  pulling  down  of  which  is  the 
trespass  complained  of.  It  is  true,  that  the  plea  of 
liberum  tenementum  admits  such  a  possession  in  the  res- 
pondent as  would  have  enabled  him  to  sustain  trespass 
against  a  wrong  doer,  but  Mc  Conaghy' s  grantees  could 
have  maintained  trespass  against  him  for  his  acts  in 
1877  and  1878.  The  defective  pleading  of  the  appellants, 
in  not  contesting  the  respondent's  possession,  no  doubt 
alters  the  nature  and  form,  but  not  the  substance,  of  the 
enquiry.  Nobody  will  contend  (successfully  at  all 
events)  that  if  A  buys,  pays  for,  and  obtains  a  deed  of  a 
piece  of  land,  goes  into  immediate  possession,  clears, 
crops,  improves  it,  and  no  one  for  forty-six  years  inter- 
feres with  his  manual  possession  of  it,  or  in  any  way 
disturbs  him,  he  would  not  have  a  good  title  against 

40 
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1880      all  the  world,  except,  it  might  be,  under  very  j)ecnliar 

MoCoxAOHY  circumstances,  the  owner,  through  title  derived  from 

P  ^^'        the  Crown.    Such,  then,  in  my  matured  and  well  con- 

sidered  judgment,  is  the  position  of  the  appellants  who 

^2Zl  *  8®t  up  title  as  the  defence  to  this  action. 

In  1845,  Mc  Quire  conveyed  the  whole  lot  of  100 
acres,  which  he  and  McConaghy  purchased  from  Chis- 
holm^  to  O'Reilly,  and  in  1848  O'Reilly  conveyed  the 
same  to  Ross.  In  1852,  a  judgment  in  ejectment  was 
recovered  on  the  demise  of  Philip  Zwick  against 
Mc  Quire,  who  remained  in  possession  of  his  fifty  acres, 
and  it  was  called  in  the  record  ''  the  front  fifty  acres 
of  lot  number  one  in  the  second  concession."  The 
action  was  substantially  that  of  Mr.  Ross,  who  brought 
it  in  the  name  of  Lemoine  and  Zwick.  No  writ  of  pos- 
session was  issued,  as  Mc  Quire  became,  by  a  lease  for  a 
year  from  Ross,  the  tenant  of  the  premises,  and  in  that 
lease  the  judgment  was  recited,  and  the  lease  was  of 
the  same  fifty  acres.  The  evidence  shows  that  the 
front  100  acres  was  divided  by  McQuire  and  McConaghy 
from  front  to  rear,  making,  consequently,  two  front  fifty 
acre  lots.  It  was  the  western  fifty  acres  that  McQuire 
was  in  possession  of,  and  for  which  the  action  was 
brought  to  recover,  and  which  the  subsequent  lease 
covered.  No  possession  was  attempted  to  be  taken 
under  the  judgment  of  the  fifty  acres  now  in  dispute, 
which  is  shown  to  have  all  along  been  in  McConaghy' s 
possession.  McQuire  occupied  till  his  death  the  fifty 
acres  under  the  lease  from  Ross.  Under  such  circum- 
stances,  the  recovery  against  McQuire,  and  his  subse- 
quent possession  under  Ross,  can  have  no  effect  in 
regard  to  the  possession  of  McConaghy  of  his  lot. 

As  I  before  stated,  the  evidence  establishes  the  fact 
of  McConaghy^ s  possession  during  the  long  period 
before  mentioned.  It  is  true  some  witnesses  stated 
they  knew  the  place  atdifierent  periods,  saw  McQuire ' 


70L.  IV.]    SUPEBfflB  COUET  OP  CANADA.  627 

working  npon  his  lot,  but  saw  neither  McConaghy      ^880 
or  any  one  else  working  on  the  eastern  lot.    There  MoCoxaght 
is  nothing  in  this  to  negative  the  fact  that  Chisholm,  ^  y- 

Mc  Guire  and  Mc  Conaghy  cut  down  and  cl  eared  a  portion      

of  the  100  acres,  and  that  after  the  division  J^fc(7o»ag'A.y  ^^2l 
yearly  cut  and  carried  away  the  wood  and  timber  until 
the  whole  lot  was  cleared.  If  McConaghy  had,  like 
McGuire,  been  a  farmer  and  lived  on  the  lot,  as  he  pro- 
bably would  have  done,  his  possession  would  have  cer- 
tainly been  more  palpable  and  better  known,  but  such 
was  not  necessary — his  possession  was  marked  by  line 
fences  ;  he  yearly  exercised  acts  of  ownership  over  it 
animo  domini ;  he  had  tenants  on  it  for  some  years, 
and  his  possession  and  claim  by  all  these  circumstances 
must  have  been,  and  no  doubt  was,  well  known  in  the 
neighborhood.  There  was  some  evidence  that  Mc  Quire's 
son-in-law  raised  some  wheat  one  year  on  the  east  half. 
The  witness  who  spoke  of  it  seems  father  to  have  known 
it  from  what  that  person  told  him  than  from  his  own 
observation,  but  if  it  even  had  been  so,  if  done  without 
Mc  Conaghy' s  assent,  he  would  have  been  but  a  tres- 
passer, and  his  act  would  not  have  disseized  Mc' 
Conaghy, 

The  only  other  point  necessary  to  be  noticed  is  that 
of  prescription. 

By  section  4  of  chapter  108  of  the  Revised  Statutes  of 
Ontario,  prescription  of  ten  years  against  grantees  who 
did  not  enter  into  possession  was  not  to  run  until  know- 
ledge of  the  actual  possession  of  another  was  shown, 
*'  but  the  right  to  bring  an  action  shall  be  deemed  to 
have  accrued  from  the  time  such  knowledge  was  ob- 
tained ;  but  no  such  action  shall  be  brought  or  entry 
made  after  twenty  years  from  the  lime  such  possession 
was  taken  as  aforesaid." 

In  the  application  of  this  legislative  provision  no 
reference  need  be  made  to  the  question  of  the  know- 
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ittso      ledge  by  the  grantees,  Chitkolm  or  Lemoine,  or  those 
MoCoNAOHT  claiming  under  them,  for,  as  I  have  Ehowa,  the  reepon- 

Dbsmark   *^®°^  ^*^  traced  no  title  from  the  Crown  through  them  ; 
bnt  how  will  it  affect  him  under  the  title  derived 

nemy,  J.  through  McCfuire,  OReillp  and  others? 

The  knowledge  of  either  of  them  for  fen  years  before 
the  snit  would  be  sufficient  to  bar  any  right  of  entry  or 
action.  It  cannot  be  pretended  that  McGuire  had  not 
such  knowledge,  tor  McConaghy  was  in  possession  by 
his  assent  and  knowledge,  and  as  to  Mr.  Rosx,  we  hare 
only  to  consider  what  took  place  when  he  offered  the 
small  lots  for  sale,  to  conclude  that  he  also  had  fall 
knowledge  of  McConagky's  possession.  After  the  sale 
by  Rots,  McConagky  posted  up  public  notices  dated 
October  80th,  1863,  in  which  he  claimed  to  be  the 
owner  of  the  50  acres,  ailing  he  had  been  in  posses- 
sion of  the  same  by  a  deed  for  valuable  consideration 
since  1829,  and  that  he  had  been*  in  peaceable  posses- 
sion ever  since,  and  threatening  to  "  prosecute  all  per- 
sons found  trespassing  on  said  fifty  acres  or  any  portion 
thereof,  as  Mr.  Ron  never  had  a  claim  or  right  to  it." 
It  was  shown  that  in  consequence  of  these  notices  par- 
ties who  had  purdiased  declined  to  complete  the  pnr- 
chasea,  and  the  sale  was  abortive.  We  must  conclude; 
therefore  from  these  facts,  and  what  it  is  otherwise 
shown  Mr.  Ross  was  aware  of,  that  he  had  full  know- 
ledge of  McConagky's  possession  and  claim  of  title. 
That  there  being  more  than  ten  years  before  the  suit, 
the  right  of  entry  or  action  was  barred.  But,  claiming 
under  McGuire,  the  respondent  having  no  claim 
through  a  grantee,  the  knowledge  is  not  at  all  necessary 
to  be  shown.  The  prescription  without  knowledge 
of  another  being  in  possession  is,  by  the  clause,  limited 
to  twenty  years,  and  certainly  the  respondent's  right 
vi^as  barred,  for  the  right  under  any  circumstances  was 


VOL.  ly.]    SUPBEMB  OOUBT  OP  CANADA.  629 

I  am  of  opinion  the  two  defendants  who  have  plead-      ^^^ 
ed  title  have  proved  their  plea,  that  the  other  defend-  MoConaght 
ants,  except  O'Hara^  have  established  a  justification  fy^j^j^^ 

under  them,  and  that  O'Hara  should  have  judgment      

under  his  plea  of  denial — the  whole  with  costs.  ' 

GWYNNK,  J. : 

This  was  an  action  of  trespass,  qtuire  clausumfregit^ 
brought  by  the  respondent  against  the  apx>ellants  for 
breaking  and  entering  the  lands  of  the  plaintiff,  known 
as  lots  numbers  two,  six,  eight,  ten,  twelve,  fourteen, 
sixteen  and  seventeen,  on  a  certain  plan  of  lots  laid  out 
on  lots  numbers  1  and  2,  in  the  second  concession  of  the 
township  of  Thurlow,  known  as  the  *'  Lemoine  lands," 
and  cutting  and  breaking  down  certain  fences  of  the 
plaintiff's  thereon  erected,  and  committing  other  in- 
juries upon  the  said  lands  of  the  plaintiff. 

In  this  action  the  defendants  have  pleaded  only : 
1st,  Not  guilty ;  and  2nd,  that  at  the  time  of  the  alleged 
trespass  the  said  land  was  the  freehold  of  the  defendants, 
Marp  Elizabeth  McConaghy  and  Louisa  Jane  McCow 
aghy^  and  they  justified  the  breaking  and  entering  the 
said  close  in  their  own  right,  and  the  other  defendants 
as  their  servants,  and  by  their  command. 

The  case  came  down  for  trial  before  Armouty  J.,  with 
a  jury,  when  two  witnesses  having  been  called,  who 
established  the  act  of  entry  of  some  of  the  defendants, 
such  entry  having  been  effected  by  the  breaking  the 
plaintiff's  fence,  and  a  third  witness,  one  Reuben  Jack' 
son,  having  been  called  for  the  like  purpose,  namely,  to 
prove  the  trespass,  the  defendants'  counsel  admitted 
that  Jackson  was  there,  and  that  he  had  assisted  to  take 
down  the  fence  in  question,  at  the  instance  of  the 
defendants. 

This  admission  put  an  end  to  all  occasion  for  the 
plaintiff  to  give  any  further  evidence,  and  he  accord- 
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^^y      ingly  closed  his  case  and  the  defendantB  entered  npon 
McCovAOHT  their  defence,  under  the  plea  of  liberum  tenementum. 
DimuBK.      ^^  ^^^  coarse  of  the  trial  of  the  issue  upon  the  plea, 
_   _  the  learned  judge,  in  order  to  enable  the  plaintiff  to 

'   'procure  the    exemplification  of  letters  patent,  under 

which  the  plaintiff  set  up  title  in  reply  to  the  evidence 
of  title'offered  by  the  defendants,  discharged  the  jury 
and  put  the  case  at  the  foot  of  the  list,  and  afterwards 
took  up  the  case  and  di8i>osed  of  it  as  a  case  tried  by  a 
judge  without  a  jury,  under  the  provisions  of  the 
revised  statutes  of  Ontario,  ch.  50,  and  he  rendered  a 
verdict  for  the  plaintiff,  with  thirty  dollars  damages. 

The  defendants  moved  for  and  obtained  a  rule  to 
shew  cause  why  this  verdict  should  not  be  set  aside 
and  a  non-suit  or  verdict  for  defendants  entered,  the 
latter  upon  the  ground  that  the  verdict  was  against  law 
and  evidence  and  the  weight  of  evidence.  The  inter- 
position of  the  court  to-  enter  a  verdict  upon  this  latter 
ground  could  only  be  invoked  or  justified  upon  the 
basis  that  the  case  was  properly  tried  by  the  judge 
without  a  jury.  Yet,  in  the  rule,  the  defendants  also 
asked  to  set  aside  the  trial  upon  the  ground  that  the 
case  was  improperly  withdrawn  from  the  consideration 
of  the  jury,  and  that  the  jury  wa3  improperly  discharged 
by  the  learned  judge  who  tried  the  cause.  The  Court 
of  Common  Pleas  was  of  opinion  that  the  discharge  of 
the  jury  was  an  improper  act  of  the  learned  judge,  but 
that  the  defendants  had  waived  all  objection  upon  that 
ground,  and  they  made  the  rule  absolute  to  enter  a 
verdict  for  the  defendants  upon  the  law  and  evidence, 
treating  the  case  as  one  properly  tried  by  a  judge  with- 
out a  jury,  in  which  case  the  whole  action,  both  on  the 
law  and  evidence,  comes  at  large  before  the  Court. 
From  this  judgment  the  plaintiff  appealed  to  the  Court 
of  Appeal  for  Ontario,  which  court  unanimously 
reversed  the  judgment  of  the  Court  of  Common  Pleas, 
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and  restored  the  verdict  in  favor  of  the  plaintiff  which      1880 
had  been  rendered  by  the  learned  judge  who  tried  theMoGoxAOHT 
cause.    From  this  latter  judgment  an  appeal  is  brought  p^'^^^ 
before  us  by  the  defendants,  in  which  the  sole  point      — 
which  arises  is  ;    Did  the  defendants  (upon  whom  it  is    ^^^!^^ 
clear  that  the  onus  lay  of  proving  their  plea  of  liberum 
tenementum)  establish  that  plea  by  showing  a  good  title 
to  the  land  in  question,  which  appears  to  be  admitted 
to  be  situate  upon  the  south-east  or  front  of  lot  No.  1 
in  the  2nd  concession  of  Thurlow  ? 

Now  this  plea  admits  such  possession  in  the  plaintiff 
as  entitles  him  to  recover  in  trespass  s^ainst  every  one 
except  the  defendants,  who,  in  right  of  the  freehold 
estate  alleged  to  be  vested  in  Mari/  Elizabeth  and 
Louisa  Jane  McConaghy^  are  asserted  to  have  had  a 
right  to  the  immediate  possession  at  the  time  they 
made  the  entry  upon  the  plaintifi^'s  possession  which 
the  plea  admits  (I). 

The  plea  asserts,  in  fSsu^t,  such  a  title  as  would  enable 
Mary  Elizabeth  and  Louisa  Jane  McConaghy  to  recover 
as  plaintiffs  in  an  action  of  ejectment,  and  to  evict 
the  plaintiff.  The  title  thus  asserted  could  only  be  estab- 
lished by  showing  a  good  paper  title,  or  such  a  posses- 
sion for  20  years  as  under  the  statute  of  limitations 
would  have  the  effect,  not  only  of  barring  the  title  of 
the  true  original  owner,  but  of  transferring  that  title  by 
force  of  the  statutes  to  the  defendants  Mary  Elizabeth 
and  Louisa  Jane^  or  to  some  person  under  whom  they 
claim.  In  this  case  the  defendants  showed  no  paper 
title,  for  although  it  is  true  that  a  memorial  was  pro- 
duced of  a  deed  poll,  dated  the  29th  June,  1831,  where- 
by one  Alexander  Chisholm  purported  to  remise,  release 
and  quit  claim  to  Hugh  McGuire  and  Francis  Me- 
Conaghy,  their  heirs  and  assigns,  the  front  part  of  lot 
No.  1  in  the  2nd  concession  of  the  township  of  Thurlow^ 

(1)  Doe  V.  WHght,  10  Ad.  &  El.  763  j  Ryan  v.  Clark^  14  Q.  B.  7J, 
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1880      covering  the  land  in  question  in  this  suit,  and  whatever 

McCovAOHT  might  be  the  operation  of  that  release  as  against  any 

P^j^^^^^^^  person  claiming  through  Alexander  Ckisholm^  if  he  had 

the    fee    simple    estate    in  the  land  at  the   time  of 

''^^^'   'the    execution  of   that  release  and  quit  claim,  yet 
it  does  not  appear,  that  in  1881  Alexander  Chisholm  had 
any  title  to,  or  estate  in,  the  land ;  indeed,  it  is  admitted 
now,  although  the  releasees  may  at  the  time  have  be- 
lieved him  to  have  had  title,  that,  in  truth,  he  had 
none  ;  and  although  there  was  evidence  to  show,  that 
in  1825  Alexander  Chisholm  had  some  chopping  done 
on  the  land,  which,  however,  was  never  cleared  oS,  yet 
there  was  no  evidence  to  show  that  he  ever  occupied 
the  lot,  or  had  any  possession  of  it  in  1881,  or  at  any 
time,  unless  when  the  chopping  was  being  done  in 
1826 ;  indeed,  the  evidence  rather  shews  that  he  had 
not,  and  that  he  lived  in  a  neighboring  township,  viz. : 
Sydney^  of  which  he  is  described  in  the  release.    The 
defendants  therefore  could  shew  title  in  Mary  Elizabeth 
and  Louisa  Jane  McConaghy  only  by  such  a  possession 
under  the  Statute  of  Limitations  as  would  be  sufficient 
to    have  vested  the  freehold  estate  of  inheritance  in 
them,  or  in  their  father,  the  defendant,  Francis  Mc- 
Conaghy, one  of  the  releasees  in  the  deed  of  1831,  and 
from  whom,  by  deed  executed  in  1876,  they  claim,  and 
the  commencement  of  such  possession  can  date  no 
further  back  than  the  time  when  Francis  McConaghy 
took  possession  (if  ever  he  did  take  such  possession  as 
enabled  the  statute  to  operate)  after  the  execution  of  the 
release  of  1831. 

Now,  by  a  long  unbroken  chain  of  decisions  extend- 
ing over  a  period  of  upwards  of  40  years,  it  has  been 
held  by  the  courts  in  Upper  Canada  that  the  possession 
which  will  be  necessary  to  bar  the  title  of  the  true 
owner  must  be  an  actual,  constant,  visible  occupation 
by  some  person  or  persons  (it  matters  not,  whether  in 
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privity  with  each  other  in  Buccession  or  not)  to  the  ex-      1^ 
elusion  of  the  true  owner  for  the  full  period  of  20  years  ;  MoCokaoht 
and  that  to  transfer  the  title  to  the  person  in  possession  pbumabk. 

at  the  expiration  of  the  20  years  such  person  must  claim      

privity  with  the  i>er8ons  preceding  him  in  the  posses-  '^{^' 
sion  during  the  period  of  20  years,  unless  he  himself 
was  continuously  in  such  possession  during  that  period. 
The  difference  being  that,while  any  person  in  possession, 
after  the  title  of  the  true  owner  is  barred  by  a  posses- 
sion to  his  exclusion  for  20  years,  may  defend  success- 
fully an  action  of  ejectment  brought  by  the  original 
owner,  however  short  may  have  been  the  possession  of 
such  defendant,  and  notwithstanding  his  want  of  priv- 
ity with  the  persons  in  possession  during  the  20  years, 
yet  no  one  can  recover  as  plaintiff  in  ejectment  in  virtue 
of  a  title  acquired  by  possession  against  the  true  owner 
for  20  years  under  the  provisions  of  the  statute,  unless 
he  himself  alone  or  in  privity  with  others  in  possession 
before  him  had  that  continous  possession  which  was 
required  to  bar  the  true  owner ;  and  payment  of  taxes, 
or  the  committing  of  acts  of  trespass,  by  cutting  timber 
from  time  to  time,  by  a  person  not  in  actual,  visible  pos- 
session, will  avail  nothing  towards  establishing  the 
possession  which  the  statute  requires  (1). 

The  defendant  Francis  McConaghy  admits  that  he 
never  lived  upon  the  land,  nor,  according  to  his  own 
showing,  does  he  appear  to  have  entered  upon  the  land 
(until  within  the  last  few  years)  for  any  purpose  since 
the  year  1885,  except  from  time  to  time  to  take  some 


(1)  Morgan  v.  Simpson,  5  U.  C.  Q. 
B.O.  8.  335 ;  Doe  Taylor  v.  Sex- 
ton j  8  U.  0.  Q.  B.  266  ;  Allison 
V.  Eednor,  14  U.  C.  Q.  B.  462 ; 
Doe  Lloyd  v.  Henderson,  25  U. 
C.  C.  P.  256;  Doe  Carter  v. 
Bernard,  13  Q.  B.  945 :  Canada 
Co,  V.  Douglas,  27  U.  C.  C.  P. 
343 ;    Clements  v.  Martin,  21 


U.  C.  C.  P.  512;  Doe  McDonell 
V.  Rattray,  7  U.  C.  Q.  B.  321  ; 
Doe  Shepherd  v.  Bayley,  10  U. 
C.  Q.  B.  320 ;  Young  v.  Elliott, 
23  U.  C.  Q.  B.  424 ;  Doe  Goody 
V.  Carter,  9  Q.  B.  863;  Doe 
Cuthherison  v.  McGillis,  2  U. 
C.  C.  P.  124-150;  Randall  y. 
Stevens,  2  £1.  &  B.  641. 
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1 8^     timber  off  the  land,  and  if  we  look  to  the  other  evidence, 

He Cjnaght  which  is  more  to  be  relied  upon  than  his,  there  seems 

raxMABK.  S^^  reason  to  conclude  that  he  did  not  even  enter  for 

that  purpose  subsequently  to  1838  or  1839,  or  i>erhap8 

John  Mulquin  says  that  he  knows  the  lot,  that  he  has 
seen  McGuire  and  Zwick  his  son-in-law  cultivating  the 
lot,  and  that  Zwick  worked  across  the  whole  front  of  it. 
Witness  saw  McConaghy  putting  up  a  shanty  on  it  two 
or  three  years  ago. 

William  Dafoe  says  he  knows  the  lot,  that  he  lived 
for  a  long  time  on  a  £Eirm  a  mile  from  it,  that  McChUre 
and  Bill  Morgan  were  in  possession  of  it,  that  he  has 
had  conversations  with  McGuire  who  claimed  to  own 
it,  then  there  was  a  suit,  and  afterwards  he  understood 
that  McGuire  had  given  it  up  to  Mr.  Ross  and  had 
taken  a  lease ;  he  does  not  recollect  ever  seeing  Mc- 
Conaghy  there.  McGuire  worked  on  the  south  part  of 
the  west  half,  and  his  son-in-law,  Zwick,  worked  on  the 
east  half. 

Charles  Wilkins  has  lived  near  the  lot  since  1844.  He 
says  that  McGuire  was  in  ocupation  of  the  front  part 
then,  and  from  that  time  until  his  deaths  (from  other  evi* 
dence  he  appears  to  have  died  8  or  4  years  before  the 
trial  of  this  action).  Morgan  was  on  the  rear  part. 
Witness  never  knew  of  McConaghy  having  been  in 
possession  ;  witness  has  known  McConaghy  for  a  great 
many  years,  he  has  bought  cooper  stuff  from  witness  ; 
but  witness  never  knew  him  to  get  timber  off  the  lot. 

William  Morgan  lived  at  the  rear  of  the  lot  for  12 
years,  25  years  ago.  During  that  time  McGuire  was  in 
possession  of  the  front  \  witness  was  put  on  the  lot  as 
care-taker  for  Mr.  Ross,  He  found  McGuire  lioing  on 
the  front  when  witness  went  to  live  on  the  rear.  While 
witness  lived  there,  McGuire^vnth  the  assistance  of  his 
son-in-law,  cultivated  the  lot  right  across  the  front,  the 
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south  end  of  the  lot  all  the  way  across.    "Witness  knew      1^^ 
McConnghp,  but  witness  never  saw  him  at  work  there,  MoCokaqht 
nor  did  he  ever  to  witness's  knowledge  get  timber  p^jj^'^juc. 

there.  

Philip  Roblin^  now  60  years  of  age,  has  known  the  lot  ' 

ever  since  he  was  a  boy  big  enough  to  know  anything. 
He  lived  across  the  road ;  he  says  : 

For  a  long  time  we  did  not  know  that  there  was  any  one  who 
owned  it  but  MeGuire.  Then  it  came  out  that  Lemoine  owned  it  ] 
then  the  Hon.  John  Ross,  A  man  named  Calvert  cleared  15  or  20 
acres  in  the  rear,  and  put  in  fall  grain  and  fenced  it.  McGuire  was 
the  only  man  I  ever  saw  doing  so  on  the  front.  Zwickf  McOuire^a 
son-in-law,  worked  with  Mc  Outre  on  shares.  He  worked  the  part  that 
McGuire  had  fenced,  and  part  of  the  east  cUl  across  the  front 

Witness  never  knew  of  McConaghy  chopping  on  it  at 
any  time,  nor  of  his  getting  timber  or  cooper's  stuff 
there.  Witness  has  bought  rails  off  the  lot  from  a  man 
there  under  Ross. 

Patrick  O'Hara^  a  defendant,  has  known  the  lot  for 
80  years.  He  did  not  see  any  person  in  possession  of 
the  east  part.  He  never  saw  anybody  working  on 
it.  It  was  in  the  same  state  as  all  commons.  It  was 
not  cultivated.  No  person  was  living  on  the  land. 
Land  had  been  in  dispute.  Witness  never  saw  McCon- 
aghy or  any  one  else  doing  anything  on  it.  Mc  Quire 
had  enclosed  10  or  12  acres  on  the  west  half.  This  was 
a  witness  called  by  defendants. 

James  Maghar,  a  witness  also  called  by  the  defend- 
ants, says  that  he  has  known  the  property  for  forty 
years.  That  he  lived  then  two  lots  away  from  it.  He 
says  that  he  does  not  know  that  he  ever  saw  the  east 
half  cultivated.  "  It  was,"  he  says,  "  generally  what 
we  used  to  term  a  common."  He  never  knew  of  any 
person  living  on  the  east  half.  About  80  years  ago  he 
understood  that  Ross  claimed  it. 

John  Emerson,  a  surveyor,  surveyed  the  lot,  and  made 
a  plan  of  the  lot  in  dispute  in  1846,  for  Mr.  Fitz  Gibbon^ 
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1880     ^}^Q   ^38   acting   as   attorney   for   Lemaine.    Hugh 

UqCov AOBY  McOuire  was  in  possession  of  the  Jront  at  thai  time.    He 

Dbxmark.  ^^^  ^^*  recollect  anybody  else.    He  was  on  the  lot 

several  times,  and  he  knew  that  McCruire  was  there  all 

!_'  'the  time.  He  never  saw  any  one  else  there  except 
McOuire.  Witness  was  a  witness  in  the  salt  of  Lemoine 
V.  McOuire,  for  which  snit  the  snrvey  was  made, 
and  it  was  after  that  trial  he  says  that  the  war  began 
between  the  Hon.  John  Ross  and  McOuire. 

From  this  evidence,  it  is  apparent  that  at  this 
time,  in  1845,  when  Emerson  entered  in  right  of 
Lemoine^  who  claimed  to  be  seized  of  the  land,  and 
made  his  survey,  there  was  no  one  then  having  any 
possession  which,consistently  with  the  authorities  cited, 
could  have  ever  matured  into  a  title,  by  virtue  of  the 
Statute  of  Limitations,  unless  it  was  McOuire^  and  his 
possession  lacked,  in  so  far  as  appears  in  evidence,  the 
first  essential  element  to  have  enabled  it  to  have  ever 
matured  into  a  title  ;  for  there  is  no  evidence  that  the 
grantee  of  the  Grown,  his  heirs  or  assigns,  their  servants 
or  agents,  had  ever  taken  actual  possession  by  residing 
upon  or  cultivating  any  portion  of  it,  and  it  does  suffici- 
ently appear  that  when  McOuire  and  Francis  McCon- 
aghy  entered  in  1831,  the  land  was  in  a  state  of 
nature.  It  was  necessary,  therefore,  for  McCruire^  or 
any  person  claiming  in  privity  with  him,  in  order  ix^ 
acquire  and  establish  a  title  to  the  land  in  virtue  of  20 
years'  possession,  as  the  first  step,  to  shew  that  the 
grantee  of  the  Grown,  or  some  person  claiming  under 
him,  while  entitled  to  the  land,  had  knowledge  that  it 
was  in  the  actual  possession  of  McChiire,  or  of  some  per- 
son in  privity  with  him,  and  until  such  knowledge 
should  be  brought  home  to  the  person  entitled  to  the 
land  under  the  grantee  of  the  Grown  the  statute  would 
not  begin  to  run.  Of  such  knowledge  there  was  no 
evidence  whatever,  so    that  even  if  Mary  Elizabeth 
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and  Louisa  Jane  McConaghy  had  claimed  in  privily      1S80 
with  JUcGuire,  which  they  do  not,  they  failed  to  sho w  MoCojJTGHt 

But  further,  it  appears  by  Mr.  BelVs  evidence,  who  — 
proves  a  lease  executed  by  the  Hon.  Mr.  Boss  and  ^^^'  * 
McOuire  in  March,  1852,  that  an  action  of  ejectment, 
which  had  been  brought  against  McGuire  at  the  suit  of 
John  Doe  on  the  several  demises  of  William  Lemoine  and 
Philip  Zwick  for  the  whole  of  the  front  50  acres  of  this 
lot  No.  1  and  so  including  the  land  for  trespass  upon 
which  this  action  is  brought,  had  then  recently  been 
determined  by  a  judgment  in  favor  of  the  plaintiff  upon 
the  demise  of  Philip  Zwick ^  and  that  a  writ  of  posses- 
sion having  been  issued  to  give  effect  to  that  judgment, 
McOuire  surrendered  possession  to  Ross,  who  had  pur- 
chased all  the  title  of  Lemoine  and  of  Zwick  in  the 
whole  lot,  and  who  thereupon  executed  a  lease  of  the 
said  front  60  acres  for  a  year,  at  a  rent  of  <£7  10s.,  to 
McOuifCy  who  entered  thereunder,  and  who  continued 
in  possession  thenceforth  as  tenant  of  Ross  and  his 
assigns,  the  owners  of  the  property  up  to  McOuire^ s 
death,  which  occurred  three  or  four  years  ago,  and  that 
until  his  death  McOuire  retained  the  possession  as  such 
tenant,  looking  after  the  property  and  protecting  it  from 
trespass  and  injury  in  lieu  of  rent,  and  that,  in  fact,  dur- 
ing such  possession,  Mr.  BeU^  upon  the  information  of 
McOuire,  prosecuted  Francis  McConaghy,  and  had  him 
fined  for  trespassing  on  the  lot  and  removing  gravel. 

From  McConaghy' s  own  evidence,  it  appears  that  he 
was  aware  of  this  action  of  ejectment  having  been 
brought,  and  from  all  the  evidence  it  is  apparent,  that 
when  it  was  brought  McConaghy  was  not,  nor  during 
its  pendency  was  he,  in  visible,  actual  occupation  of 
the  land  for  which  it  was  brought,  or  of  any  part  of  it. 
The  bringing  of  the  action  against  the  only  person 
against  whom  it  could  be  brought,  namely,  the  person 
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1880      in  actual,  visible  occupation,  broke  the  continuity  of  any 
MtCoxAOHT possession,  if  any  there  was,  which  could  hare  matured 

VmiAJOL  ^^^^  *  *^^^^'  *^^  from  the  moment  that  McGuire  accept- 
ed  the  lease  from  Ross  and  entered  thereunder,  such  his 

^'^I^'  '  entry  was  the  entry  of  Rass^  and  his  possession  was  the 
possession  of  Ross  and  of  his  assigns  who,  therefore,  by 
McGuire,  their  tenant,  hare  been  ever  since,  as  the  evi- 
dence shows,  in  possession  until  McGuire*s  death  ;  the 
title  therefore  of  any  person  claiming  title  by  i)ossession 
must  commence  in  virtue  of  a  i>ossession  actual  and 
visible  taken  to  the  exclusion  of  Ross  and  his  assigns 
while  Mc  Quire  was  in  possession  under  them  or  since 
his  death  (1). 

Now,  title  is  shown  in  Ross  and  his  assigns  by  convey- 
ances from  Lemoine  and  Zwick,  the  lessors  of  the  plaintiff 
in  the  ejectment  suit,  one  or  other  of  whom  was  seized  of 
the  land  under  Letters  Patent  from  the  Crown,  if  ever 
the  land  has  been  granted  by  the  Crown.  The  learned 
Chief  Justice  of  the  Common  Pleas  seems  to  have 
doubted  whether  the  description  in  either  of  the  Letters 
Patent  to  Lemoine  or  to  John  Chisholm,  in  virtue  of 
which  letters  Zwick  claimed,  was  sufficient  to  cover  the 
land  in  dispute,  although  he  thought  there  was  no 
doubt  that  the  Letters  Patent  to  Chisholm  were  intend- 
ed to  cover  the  land ;  but  if  this  doubt  be  well  founded, 
it  will  be  no  better  for  the  defendants,  because,  if  the 
land  has  not  been  granted  by  the  Crown,  it  is  plain 
that  the  freehold  title,  (in  assertion  of  which  the  defend- 
ants justify  the  trespass  which  they  admit,)  was  never 
vested  in  Mary  Elizabeth  and  Louisa  Jane  McConaghy, 
and  upon  the  trial  of  the  issue  joined  upon  this  plea  of 
liberum  tenemenlum  (if  not  in  them)  the  defendants  must 
fail  upon  this  record,  in  whomsoever  the  title  is,  for  the 
plaintiff,  being  in  possession,  was  entitled  to  retain  that 

(1)  Randall  v.  SteoenSf  2  El.  &  B.        U.  C.  C.  P.  512 ;  Canada  Co.  v. 
641 )  Clements  v.  Martin,  21       J)ouglas9,  27  U.  C.  C.  P.  343, 
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possession  against  all  the  world,  except  against  the      ^880 
I)eTson  having  title.    The  notice  published  Oct.  30th,  MoOoNAGaY 
1863,   was  spoken  of  as  a  piece  of  evidence  support-  ^    ^' 

ing  Francis  McConagliy' $  alleged  title  by  iwssession,      

but  it  is  plain  it  can  have  no  such  effect.    The  notice    ^^[^'  • 

purports  to  be  signed  by  James  McConaghy.  Who  he  is 

does  not  appear.    But  no  I  to  object  ui>on  that  ground, 

and  assuming  it  to  be  signed  by  Francis  McConaghy 

himself,  it  could  make  no  difference,  for  in  1863,  it  is 

clear  that  Koss  was  in  actual  possession,  and  that  he 

was  exercising  very  marked  acts  of  actual  ownership. 

He  had  the  land  surveyed  into  town  lots,  with  stieets 

laid  down   across  it,  and  was  offering  those  lots  for 

sale,  and  it  was  to  interfere  with  his  sales,  that  the 

notice  was  published.    At  the  time,  then,  of  its  being 

published  McConaghy^  as  a  fact,  was  not  in  actual 

possession,  and  by  the  notice  what  he  claimed  was 

that  constructive  possession  and  right  to  possession, 

which  is  incident  to  the  title  which  he  set  up,  namely : 

*'  by  deed  for  valuable  consideration  from  the  nominee 

"  of  the  Crown  since  the  year  1829." 

That  he  had  no  such  title  is  clear,  and  upon  the 
whole  evidence  the  learned  judge  who  tried  the  case 
could  not  with  any  propriety  have  rendered  any  verdict 
other  than  in  favor  of  the  plaintiff. 

The  appeal  therefore  must  be  dismissed  with  costs. 

Strong,  Foubnisb  and  Taschebeau,  J.  J.,  concurred. 

Appeal  dismissed  with  costs. 
Solicitor  for  Appellants :  M.  A.  Dixon. 
Solicitor  for  Bespondent :  W.  H.  Ponton. 
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18T0     STEPHEN  D.  CAKES Appkllaht  ; 

•Oct  29. 

AMD 

THE  CITY  OP  HALIFAX Ekspondknts. 

ox  APPEAL  FROM  THE  SUPRE3IE  COUBT  OF  XOVA  SCOTIA. 

Award — Final  judgment — Power  of  aiiomeyi  to  enlarge  lime  for 
making  award — Appeal,  addiiional  ground  on. 

In  an  action  on  contract,  the  matters  in  difference  were,  by  role  of 
court,  by  and  with  the  consent  of  the  parties,  submitted  to  artu- 
tration.  By  the  rule  of  reference  the  award  was  directed  to  be 
made  on  or  before  the  1st  May,  1877,  or  such  further  or  ulterior 
day  as  the  arbitrators  might  endorse  irom  time  to  time  on  the 
order.  The  time  for  making  the  award  was  extended  by  the 
arbitrators  till  the  1st  of  September,  1877.  On  the  31st  August, 
1 877,  the  attorneys  for  plaintiff  and  defendants,  by  consent  in 
writing  endorsed  on  the  rule  of  reference,  extended  the  time  for 
making  the  award  till  the  8th  September.  On  ihe  7th  Septem- 
ber the  arbitrators  made  their  award  in  faror  of  the  plaintiff  for 
the  sum  of  $5,001.42,  in  fuU  settlement  of  all  matters  in  differ- 
ence  in  the  cause. 

Held — ^reyersing  the  judgment  of  the  Supreme  Court  of  Noi>a  SeoHa^ 
that  where  the  parties,  through  their  respective  attorneys  in  the 
action,  consent  to  extend  the  time  for  making  an  award  under 
a  rule  of  reference,  such  consent  does  not  operate  as  a  new  sub- 
mission, but  is  an  enlargement  of  the  time  imder  the  rule  and  a 
continuation  to  the  extended  period  of  the  authority  of  the 
arbitrators,  and  therefore  an  award  made  within  the  extended 
period  is  an  award  made  under  the  rule  of  reference,  and  is  yalid 
and  binding  on  the  parties. 

2.  That  the  fact  of  one  of  the  parties  being  a  municipal  corporation 
makes  no  difference. 

3.  That  in  Nova  Scotia,  where  the  rule  nisi  to  set  aside  an  award 
specifies  certain  grounds  of  objection,  and  no  new  grounds  are 
added  by  way  of  amendment  in  the  court  below,  no  other  ground 
of  objection  to  the  award  can  be  raised  on  appeaL 


^Present:-— Ritchie;  C«  J.,  and  Foamier;  Henry,  Taschereau  and 
QfwyixMf  J*  Jt 
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Appeal  from  the  judgment  of  the  Supreme  Court      ,^^ 
of  Nova  Scotia  pronounced  on  the  Slst  day  of  March,     Oaxm 
a.  D.  18t9,  setting  aside  an  award  made  in  favor  of  the    Cm  op 
appellant.  ^^^^ 

The  suit  was  brought  by  the  api>ellant  against  the 
respondents  on  a  contract  for  the  construction  of  certain 
sewers  across  the  north  common  in  the  city  of  Halifax. 
After  the  cause  was  at  issue,  by  a  rule  of  the  Supreme 
Court,  the  matters  in  difference  were  referred  to  two 
arbitrators  named  in  the  rule,  with  i)ower  to  select  a 
third  arbitrator  in  case  of  a  difference  between  them. 
The  arbitrators  named  appointed  a  third. 

The  award  was  to  have  been  made  on  or  before  the 
1st  day  of  May,  1877,  or  such  further  or  ulterior  day  as 
the  arbitrators,  or  any  two  of  them,  might  endorse  from 
time  to  time  on  the  order.  The  arbitrators  first  extend- 
ed the  rule  to  1st  July,  1877,  and  then  tolst  September, 
1877.  On  the  Slst  August,  1877,  by  consent  in  writing 
endorsed  on  the  rule  of  reference,  the  attorneys  for 
plaintiff  and  attorney  for  the  defendants,  who  is  by 
statute  the  Secorder  of  the  city,  and  as  such  is  bound 
to  act  as  counsel  and  attorney  for  the  city  in  ^any  suits 
within  the  Provincial  Courts,  to  which  the  corporation 
is  a  party,  extended  the  time  to  the  8th  of  September. 

On  the  7th  of  September,  the  following  award  was 
made: 

"  Halifax^  SS.  Supreme  Court. 

^'Steplien  D.  Oakes^  plaintiff,  v.  The  city  of  Halifax^ 
defendants. 

*'  We  have  heard  the  parties  and  their  witnesses  and 
fully  considered  the  matters  referred  to  us  under  the 
annexed  rule  made  in  this  cause  on  the  28th  day  of 
December,  A.D.,  1876,  and  the  endorsements  thereon, 
and  we  do  award  and  order  that  the  city  of  HalifaXf 
defendants  herein,  do  pay  the  plaintiff  the  sum  of  five 
thousand  and  one  dollars  and  forty-two  cents  (|5,001.42), 

41 
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1S79      in  fall  settlement  of  all  matters  in  difference  in  this 
Oakks     cause. 

City  of        "  ^  making  this  award  we  have  disallowed  an  item 

Haupax.  of  $1,727.00  in  the  defendants  set  off,  alleged  to  have 

""^      been  paid  /.  J5.  Neilly  8f  Co.y  as  we  considered  that  it 

was  not  a  matter  of  set  off  against  the  plaintiff  in  this 

suit,  or  payment  on  the  contract  to  a  person  authorised 

to  receive  it. 

"  Halifax,  7th  September,  1877. 
"  Fees  for  29  meetings,  1400.00. 

"  (Signed)    B.  a.  Gray,  \ 

"  (Signed)    J.  N.  Eitchie,  >  Arbitrators." 

"(Signed)  Eobeet  Skdgkwick,  ) 
A  rule  nisi  was  subsequently  obtained  by  the  resi>on- 
dents  from  a  judge  in  chambers  returnable  before  the 
court  in  banco  to  set  aside  the  rule  of  reference  and  the 
award  on  a  great  number  of  grounds,  the  following 
grounds  being  chiefly  relied  upon,  viz : — 

''  17.  Because  the  said  award  was  not  made  until  after 
the  first  day  of  September  now  last  past,  and  the  time 
for  making  said  award  expired  on  the  first  day  of 
September. 

'*  18.  Because  no  extension  of  the  time  for  making  the 
award  was  made  by  said  arbitrators,  or  any  two  of  them 
extending  beyond  the  first  day  of  September,  A.D.  1877, 
and  said  award  was  not  made  until  after  that  day,  to 
wit :  on  the  seventh  day  of  September  aforesaid.'' 

After  argument  of  the  said  rule  nisi  the  ^preme 
Court  of  Nova  Scotia  {Weatherbe,  J.,  dissenting,)  set 
aside  the  award. 

From  the  rule  setting  aside  the  award,  the  appellant 
appealed  to  the  Supreme  Court  of  Canada,  and  the  res- 
I)ondent  there  moved  to  quash  the  appeal  on  the  ground 
that  the  court  had  no  jurisdiction  to  entertain  the  appeal, 
because  the  rule  appealed  from  was  not  a  final  judg- 
ment within  the  meaning  of  the  Supreme  and  Exchequer 
Court  Act.    This  motion  was  rejected. 
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Mr.  Cockburn,  Q.  C,  for  appellant :  1879 

There  are  two  grounds  only  on  which  this  award     Oakbs 
was  set  aside,  viz. :  That  there  was  not  a  valid  enlarge-    q^^  ^^ 
ment  of  the  time  for  the  arbitrators  to  make  their  award,  Haufaz. 
and  that  there  was  no  valid  waiver  by  defendants' 
counsel  as  to  certain  irregularities  in  the  conduct  of  the 
arbitrators.    It  is  true  that  the  last  enlargement  was 
made  by  the  attorneys  in  the  cause,  but  this  is  suffi- 
cient.   See  ch.  109,  sec.  19,  of  the  Bev.  Stat.  N.  S ,  4th 
series.    But  independently  of  this  statute,  the  enlarge- 
ment was  valid.    Instead  of  being  a  nullity,  it  was  a 
continuance  of  the  former  submission,  an  enlargement 
by  a  higher  authority  than  that  of  the  arbitrators — the 
authority  from  which  alone  the  arbitrators  obtained 
their  power — the  parties  themselves,  acting  through 
their  attorneys. 

[The  Chief  Justice  :— We  will  hear  what  Mr.  Oor- 
mully  says  on  this  point.] 

Mr.  Gormullyy  for  resi>ondents  : 

The  parties  here  are  not,  I  think,  to  be  governed  by 
sec.  19,  of  ch.  109,  of  the  Sev.  Stat,  of  Nova  Scotia^  just 
cited,  but  by  the  Ist  sec.  of  that  Act.  The  reference  in 
this  case  was  by  rule  of  court,  and,  being  a  delegated 
authority,  it  must  be  construed  strictly.  The  enlarge- 
ment could  only  be  made  by  the  two  arbitrators  in  a 
particular  manner.  They  properly  made  an  enlarge- 
ment until  the  1st  of  September.  They  did  not  make 
their  award,  however,  till  the  *7th  September.  It  is  true 
the  parties,  through  their  attorneys,  enlarged  the  time 
to  the  8th  of  September.  This  enlargement  was  not  in 
pursuance  of  the  rule  of  reference.  If  anything,  it 
amounted  to  a  new  submission,  and,  if  so,  the  attorney 
on  the  record,  representing  a  municipal  corporation, 
could  not,  as  such  attorney,  and  by  virtue  of  his  retainer 
only,  bind  such  corporation  by  a  new  submission,  not 
in  a  suit 
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1879         Then  there  is  another  point,  whether  the  award  is 
o2cB8     valid  on  the  face  of  it, 

Crrr  of        ^^®  Chikf  JUSTICE : — ^Was  this  point  raised  in  the 

Haufax.  Conrt  below  ?  if  not,  it  cannot  be  raised  on  appeal] 

'  No,  my  lord,  but  that  objection  is  open,  because  it 

appears  on  the  face  of  the  award.   This  fact  was  before 

the  Court  below«  and  this  is  merely  a  new  argument 

on  the  fact. 

The  award  in  this  case  does  not  find  spBcifically  on 
each  issue.  By  the  law  of  Nova  Scotia  the  costs  of  each 
issue  are  borne  by  the  party  against  whom  such  issue 
is  found.  This  award  does  not  so  dispose  of  the  issues 
as  to  enable  the  Court  to  tax  the  costs. 

Mr.  Cockbum,  Q.  C,  was  not  called  upon  to  reply. 

Ritchie,  C.  J. : 

We  all  think  this  appeal  should  be  allowed.    The 
last  point  suggested  by  counsel  for  the  respondent 
I  do  not  think  is  open.    In  the  first  place,  I  do  not 
think,  as  at  present  advised,  that  the  award  is  bad  on 
the  face  of  it.  We  should  read  this  award,  as  it  ought  to  be 
read,  as  the  language  of  persons  to  whom  this  matter 
has  been  referred  should  be  read,  that  is,  reasonably,  by 
principles  and  rules  which  ought  to  guide  us  in  con- 
struing language  in  the  ordinary  transactions  of  life. 
They  have  directed  the  sum  awarded  to  be  paid  in 
full  settlement  of  all  matters  in  difference.    The  rea- 
sonable inference  is  that  they  took  into  consideration  all 
matters  in  difference.    They  could  not  have  done  that 
without  considering  all  the  issues  in  the  cause,  and  in 
doing  that  and  awarding  as  they  did,  they  must  have 
found  for  the  plaintiff  upon  all  those   issues.    They 
found  nothing  in  favor  of  the  defendant  at  all,  and  as 
to  one  issue — ^the  plea  of  set-off — ^they  explained  that 
they  had  not  allowed  it,  because  they  did  not  think  it 
was  a  matter  of  set-off  against  the  plaintiff.    In  such  a 
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case  as  this,  where  the  rule  was  taken  out  on  a  certain      ^^^ 
number  of  points  submitted  for  the  consideration  of  the     Oaku 
court  and  argued   before  the  court  below  on  those    oi^op 
X>oints,  and  where  no  application  was  made  to  that  court  Halifax. 
to  alter  the  rule,  so  as  to  allow  other  grounds  to  be  put  Ritchieicj. 
forward,  as  is  necessary  in  the  Nova  Scotia  Supreme 
Oourt,  I  think  it  is  too  late  now  to  raise  an  entirely 
new  point  here  and  make  this  court  as  it  were  a  court 
of  original  jurisdiction. 

As  to  the  extension  of  time,  it  appears  to  me  that 
this  was  a  proper  continuation  of  the  original  sub- 
mission. 

I  do  not  think  any  sufficient  ground  is  shewn  for 
setting  aside  the  award,  and  I  think,  therefore  the 
appeal  must  be  allowed  with  costs. 

FoTTBNiEB,  J.,  concurred. 

Henbt,  J. : 

I  have  looked  through  the  pleas,  and  I  cannot  find 
'  any  of  them  that  is  not  answered  by  the  statement  made 
in  the  award.  It  covers  every  single  one  of  them, 
and  I  can  see  no  difficulty  at  all  in  saying  that 
the  arbitrators  found  for  the  plaintiff  on  every  issue 
that  was  raised  in  the  trial.  The  rules  in  regard  to 
corporations  api>earing  by  an  attorney,  I  think,  in  a 
case  like  this,  are  the  same  as  if  the  attorney  appeared 
for  an  individual.  I  consider  that  the  attorneys  for 
the  corporation  had  by  law  the  full  authority  of  the 
corporation  to  refer  this  matter  to  arbitration,  in  the 
first  place  without  consulting  them  at  all ;  and  in  the 
next  place,  the  same  power  to  extend  the  time ;  and, 
although  there  is  a  provision  in  the  rule  of  reference 
giving  the  arbitrators  power  to  extend  it,  it  does  not 
interfere  with  the  inherent  right  of  the  attorneys  to 
extend  the  time  independently  of  it.  In  these  rules  of 
reference  under  the  common  law,  it  is  not  strictly  speak* 
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1879      ing,  the  action  of  the  court.    In  order  to  keep  the  cause 
Oakbs     in  court  and  enable  the  court  to  have  jurisdiction 
Qj^  ^y    either  to  set  aside  the  verdict,  or  confirm  it  and  enter 
Halifax,  judgment  upon  it,  it  is  necessary  that  it  should  have 
Henry,  J.  ^^^  sanction  of  the  court ;  but  it  is  virtually,  to  all 
""—      intents  and  purposes,  a  mere  agreement  between  the 
parties  to  refer  the  case  to  arbitration.    I  think,  there- 
fore, that  the  attorneys,  having  the  original  power,  had 
the  power  afterwards  to  extend  the  time  independently 
of  what  is  stated  in  the  rule.    The  other  is  an  extra 
power  given  to  the  arbitrators  to  extend  the  time, 
whether  both  parties  are  willing  or  not,  and  to  that 
extent,  it  takes  away  from  either  party  the  power  to 
say  the  time  for  making  the  award  shall  not  be  ex- 
tended.   That  is  the  object  of  the  provision,  and  that  is 
accomplished  up  to  September  1st,  whether  the  parties 
like  it  or  not ;  but  one  or  two  days  before  that  time 
arrives  the  attorneys,  fully  authorized,  as  I  think  they 
were,  extended  the  time.    I  think  that  binds  the  prin- 
cipals of  both  parties,  and  the  extension  of  time  in  ques- 
tion is  no  ground  for  setting  aside  this  award.    In 
regard  to  the  rule  nisi  on  the  order  of  a  judge  out  of 
court,  I  may  say  that  I  am  not  at  all  satisfied  that  any 
judge  has  the  power  to  interfere  in  that  way  in  a  case 
of  that  kind.    I  know  that  in  Nova  Scotia  the  practice 
has  been  that  the  judges,  in  place  of  making  any  order 
in  the  matter  of  an  award,  or  taking  any  aflBldavits,  have 
refused  them,  and  given  instead  an  order  to  stay  pro- 
ceedings, until  the  parties  could  have  an  opportunity 
of  applying  to  the  full  court  to  set  it  aside.    This  case 
appears  to  have  been  difierent.    This  plaintiflT  had  not 
an  opi>ortunity  of  an  argument  before  the  full  court 
before  this  rule  nisi  was  granted  by  a  single  judge.     I 
think  neither  the  rule  of  reference  appointing*    the 
arbitrators,  nor  their  award,  as  I  understand  the  prac- 
tice in  England^  and  the  power  of  a  judge  in  diaxnbers 
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there,  can  be  controlled  by  a  judge  sitting  at  chambers ;      1879 
nor  do  I  think  that  a  judge  in  Nova  Scotia  can  grant     Oakes 
an  order  returnable  before  the    whole  court,  except    o^yop 
where  he  has  power  to  decide  the  whole  case  itself.  Halifax. 
Entertaining  these  views,  I  certainly  concur  in  saying  Henry,  J. 
that  this  appeal  should  be  allowed,  and  that  the  plaintiff 
in  this  action  should  have  judgment  for  the  amoxmt  of 
his  award. 

Tasohebkau,  J.,  concurred. 

Q-WYNNE,  J.  :— 

We  have  no  right,  neither  had  the  court  below,  to 
enter  into  this  case  upon  the  merits.  We  have  nothing, 
therefore,  to  do  with  the  facts,  and  I  must  say  it  seems 
strange  to  me  that  an  award  which  the  court  setting  it 
aside  pronounced  to  be  unimpeachable  on  the  face  of  it, 
and  made  by  a  court  of  arbitrators,  which  the  chairman 
of  the  Board  of  Works,  the  member  of  the  corporation 
most  conversant  with  the  matter,  admitted  to  be  com- 
posed of  gentlemen  most  eminently  competent  to  decide 
the  matters  in  difference,  should  be  set  aside  upon  a 
technical  point,  such  as  that  of  the  power  of  the  attomies 
to  extend  the  time.  I  am  of  opinion  that  the  parties 
represented  by  attomies  had,  by  their  attomies,  power 
to  extend  the  time  for  making  the  award,  and  that  their 
doing  so  was  only  an  extension  of  the  time  under  the 
old  submission,  and  not  a  new  submission. 

It  would,  I  think,  have  been  a  matter  much  to  be 
regretted,  if  the  Court  had  come  to  the  conclusion  that 
this  case  had  not  been  appealable.  In  a  matter  in  which 
the  court  below  should  set  aside  an  award  for  some 
cause  which  may  be  said  to  come  within  the  exercise 
of  their  discretion,  a  right  of  appeal  might  be  well 
questioned,  but  here  the  court  has  proceeded  wholly 
upon  what  they  pronounced  to  be  a  point  of  law,  viz. ; 
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1874      that  an  extensioii  of  the  time  by  the  attondes  was  null 
Oakxs     and  void. 

£^^^  Appeal  allowed  with  costs, 

Qwyime,  J.     Solicitor  for  appellant :  J.  S.  D.  Thompson. 

Solicitor  for  respondents :  William  Sutherland, 


THE  PICTON. 


1879     c.  J.  McCUAia  AND  E.  B.  SMITH Appellants; 

•June  16, 17.  ^ 

•Deo,  13. 

—     DAVID  SMITH  KEITH Rkspokdknt. 

ON  APPEAL  FROM  TIIE  MARITIME  COURT  OF  ONTARIO. 

Appeal  involving  questions  of  fad — Discretion  oj  Judge^  on  apptal 
not  in  general  interfered  with — 40  Vic^  ch.  21,  Oonstitutvon- 
ality  of 

Heldj — Where  a  disputed  fact,  inYolying  nautical  questions,  is  raised 
by  an  appeal  from  the  judgment  of  the  Maritime  Court  of 
Ontario,  bb  in  the  case  of  a  collision,  the  Supreme  Court  will  not 
reverse  the  decree  of  the  Judge  of  the  court  below,  merely  upon 
a  balance  of  testimony. 

2.  That  40  Fie,  ch.  21,  establishing  a  court  of  maritime  jurisdiction 
for  the  Province  of  Ontario,  is  intra  vires  of  the  Dominion 
Parliament. 

Appeal  from  a  decree  of  the  Maritime  Court  of 
Ontario^  in  a  case  of  damage,  instituted  by  the  owners 
of  the  steamer  Southern  Belle  against  the  steamer  Picton^ 
the  owners  intervening. 


•PRB8BirT..Ititchie,  C.  J.,   and   Strong,   Foumier,    Henry,  and 
Ghf^ynnOy  J«  Jt 
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The  case  on  behalf  of  the  plaintiffs  in  the  Maritime  1870 
Ooort  was,  that  the  Southern  Belle  was,  on  the  12th  day  TrnTmov. 
of  August,  1 878,  in  the  Fort  Dalhousie^  lying  at  the 
wharf,  waiting  for  a  fall  cargo  of  passengers,  on  an 
excursion  trip  to  Toronto ;  that  the  Picton  was  lying 
at  the  same  wharf,  with  her  bows  in  under  the  port 
quarters  of  the  Southern  Belle ;  that  the  Belle^  haying 
received  her  cargo,  was  heavily  laden,  and  employed 
the  tug  H.  Neelon  to  hitch  on  her  prow  and  draw  her 
head  away  from  the  whu*f,  so  as  to  bring  her  into  her 
course,  heading  towards  Lake  Ontario ;  and  when  the 
Southern  Belle  was  about  broadside  on  to  the  Picton^ 
the  Picton  cast  off  her  ropes  and,  putting  on  steam,  ran 
stem  on  into  the  starboard  side  of  the  Southern  Belle^ 
amidships,  and  broke  in  her  wheel-house,  beside  doing 
her  other  damage. 

The  contention  of  the  defendant  was,  that  the  Southern 
Belle  was  negligently  and  improperly  towed  upon  the 
bow  of  the  Picton^  thus  hemming  the  latter  boat  in  and 
hindering  her  freedom  of  motion ;  that  when  a  collision 
was  imminent  the  Southern  Belle  was  being  towed 
towards  the  prow  of  the  Picton,  and  in  fact  ran  into  the 
Picton ;  that  the  Picton  had  not  completed  her  "  wind- 
ing," and  though  she  had  been  moving  in  the  course 
of  her  *'  winding,"  and  though  at  the  moment  of  the 
collision  the  stem  line  was  not  actually  fastened  to  the 
dock,  the  Picton  had  then  no  appreciable  forward 
motion  and  was  not  further  from  the  dock  than  she 
proi)erly  might  be  in  the  process  of ''  winding  ;"  that  it 
was  the  duty  of  the  Southern  Belle  to  have  waited  till 
the  Picton  (as  the  boat  nearest  the  lake)  had  gone  out 
of  the  basin,  or  to  have  seen  and  considered  the  position 
of  the  Picton;  and  to  have  kept  out  of  her  way  by  moving 
nearer  to  the  western  pier  in  crossing  the  PietorCs  bow ; 
and  that  the  Southern  Belle,  by  using  her  own  engines, 
might  have  moved  ahead  and  avoided  a  collision,  while 
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1879  the  Picton  was  helpless,  being  nnable  to  move  ahead 
Thb  Pictov.  without  Tanning  into  the  Southern  Belle^  and  unable  to 
move  astern  without  endangering  her  steering  gear  hj 
backing  against  the  dock. 

The  defendants  also  claimed  the  benefit  of  the  Mer^ 
chants*  Shipping  Act,  and  the  statutes  in  force  in  the 
Province  of  Ontario^  respecting  the  navigation  of  Cana- 
dian  waters. 

The  case  came  on  for  hearing  on  the  5th  and  6th 
of  February,  18^79,  before  his  Honor  the  Judge  of  the 
Maritime  Court  and  two  assessors. 

At  the  close  of  the  plaintiffs  case,  the  defendants  sub- 
mitted that  the  plaintiff  had  not  proved — 

1.  That  the  Piclon  was  to  blame.  2.  That  the  Belle 
was  not  to  blame. 

That  the  case  came  within  Article  fourteen  of  31  Ftc, 
ch.  68,  and  the  Belle,  not  having  got  out  of  the  way  of 
the  Picton,  must  be  deemed  to  be  in  default,  unless  she 
showed  circumstances  justifying  a  departure  from  the 
rules,  which  the  evidence  did  not  disclose,  and  there- 
fore that  the  plaintiff  could  not  recover. 

These  objections  were  overruled. 

At  the  close  of  the  whole  case,  the  assessors  reported  : 

1.  That  the  stem  of  the  Belle,  being  lapped  over  the 
bow  of  the  Picton,  it  was  proper  that  the  Belle  should 
leave  first. 

2.  That  the  Belle  left  the  dock  in  the  tow  of  the  tug 
to  wind  her,  and  prudence  required  the  Picton  to  re- 
main until  the  Belle  was  in  a  position  to  proceed  down 
the  piers. 

S.  That  the  apparent  mismanagement  on  the  part  of 
the  Belle  in  parting  her  towline  on  the  stern,  did  not 
appear  to  them  to  be  a  direct  cause  of  the  disaster, 
and  the  Belle  was  not  to  blame. 

4.  That  they  considered  the  direct  cause  of  the  disas- 
ter was  the  Picton  hauling  aboard  her  stem  line,  while 
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proceeding  in  the  direction  of  the  Better  and  not  tiding     ^^^ 
due  precaution  to  reverse  her  engine  before  the  vessels  Tbb  Piotqit. 
came  into  collision,  seeing  that  there  was  a  space  of 
from  thirty  to  fifty  feet  between  the  stem  of  the  Pictan 
and  the  east  pier. 

The  learned  judge's  views  coincided  with  those  of 
the  assessors,  and  he  gave  judgment  in  fieivor  of  the 
plaintiffs,  referring  it  to  the  Registrar  to  take  an  account 
of  the  damage  and  reserving  further  directions  and  costs. 

From  this  judgment  the  defendants  appealed  to  the 
Supreme  Court  of  Canada. 

Mr.  JUaclennan,  Q.O.,  for  appellant : 

The  first  point  I  will  raise  is,  whether  the  constitu- 
tion of  the  Maritime  Court  was  illegal  and  ultra  vires 
of  the  Parliament  of  the  Dominion  of  Canada.  This  is 
a  Dominion  Court  established  to  execute  Dominion  laws 
in  the  Province  of  Ontario.  If  the  power  exists  under 
sub-section  2  of  section  91,  which  gives  the  Dominion 
Parliament  power  to  legislate  about  trade  and  commerce^ 
then  it  would  be  competent  for  the  Dominion  to  create 
a  court  which  would  have  exclusive  jurisdiction  over 
subject  matters,  which  are  now  tried  by  our  provincial 
courts.  If  it  is  a  Dominion  Court,  its  jurisdiction 
should  not  be  limited  to  one  province. 

[The  Chief  Justice  : — If  there  is  one  subject-matter 
over  which  the  Dominion  parliament  has  legislative 
authority,  it  is  this.  There  is  nothing  to  prevent  the 
parliament  from  limiting  the  territorial  jurisdiction  of 
a  Dominion  Court.  You  might  as  well  contend  that 
the  Exchequer  Court  Act  is  ultra  vire$,  because  some 
parts  are  only  applicable  to  one  province.  I  do  not 
think  this  is  an  arguable  point.] 

The  learned  counsel  then  argued  on  the  facts,  that 
the  Maritime  Court  should  have  found  that  the  Southern 
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^^^     Belle  was  not  free  from  blame,  and  that,  at  moet,  the 
Ths  Piotov.  damages  should  be  divided. 

The  Southern  Belle  having' violated  Art.  14  of  the 
Rules  of  Navigation,  and  the  plaintiff  haying  failed  to 
show  circumstances  justifying  a  deviation  from  Art  14, 
the  plaintiff"  is  not  entitled  to  recover  any  damages, 
even  though  the  Pictan  should  be  also  considered  to 
blame  in  respect  to  the  collision.  See  31  F.,  c.  68,  s.  6 ; 
The  Palestine  (1) ;  The  Arabian  and  the  Alma  (2) ;  The 
Ada  (8). 

Mr.  John  E.  Rose  for  respondent : 

The  issues  are  two :  Was  the  Picton  to  blame  ?  the 
burthen  of  proof  on  that  issue  being  on  the  Southern 
Belle.  Was  the  Southern  Belle  to  blame  ?  the  burthen 
of  proof  on  that  issue  being  on  the  Picton.  The 
Oceano  (4). 

The  appellants  are  wrong  in  their  contention  that  the 
plaintiff  must  prove  that  the  Belle  was  not  to  blame. 

It  appeared  at  the  trial  that  the  assessors,  in  addition 
to  their  nautical  knowledge,  had  the  advantage  of  a 
personal  practical  knowledge  of  the  port,  and  a  decree 
founded  on  their  opinion  on  credibility  of  witnesses 
will  not  be  reversed  by  a  court  of  appeal  unassisted  by 
nautical  asssessors.    The  Sisters  (5). 

Ritchie,  C.  J. : — 

I  think  the  evidence  fully  justifies  the  conclusion  at 
which  the  assessors  and  the  learned  judge  of  the  court 
below  arrived,  and  that  there  is  no  ground  whatever 
.  for  disturbing  the  decision  of  the  court.  I  think  the 
evidence  satisfactorily  establishes,  in  view  of  the  relative 
positions  of  the  Southern  Belle  and  the  Picton^  and  of 
the  Southern  Belle  having  been  the  first  to  leave  the 

(1)  13  W.  R.  111.  (3)  28  L.  T.  N.  S.  825, 

(2)  Stuart,  72.  (4)  L.  R.  3  P.  Div.  62. 

(5)  3  Asp.  R.  N.  a  124* 
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wharf,  as  the  assessors  found  it  was  proper  she  should      ^^^ 
do,  placed  as  she  was  with  her  stem  overlapping  the  Thb  PioToy, 
bow  of  the  Picion,  that  the  Picion  should  not  have  j^^^JJ^^  j^ 
started  so  soon  as  she  did,  but  should  have  waited  a      "^^ 
few  minutes,  the  very  trifling  length  of  time  necessary 
to  have  enabled  the  Southern  Belle  to  get  clear  off, 
and  also  that  the  stem  line  of  the  Picion  should  not 
have  been  let  go  as  it  was  by  orders  from  the  Picton^ 
and  that  the  engines  should  have  been  reversed  before 
the  collision  took  place,  as  the  evidence  shows  might 
have  been  done  in  the  space  between  the  stem  of  the 
Picion  and  the  piers. 

The  Picion,  being  to  blame  in  these  particulars,  in 
my  opinion,  caused  the  collision,  and  I  cannot  discover 
from  the  evidence  that  the  Southern  Belle  in  any  way, 
by  any  misconduct  or  negligence  on  her  part,  contribut- 
ed to  the  accident,  and  consequently  the  Picion  cannot 
escape  the  consequences  of  her  misconduct. 

Had  the  evidence,  in  our  opinion,  raised  doubt  on  all 
or  any  of  these  points,  it  would  not  have  been  pro- 
per under  the  authorities  for  this  court  to  have  inter- 
fered with  the  finding  of  the  court. 

As  this  is  the  first  case  of  the  kind  that  has  been  be- 
fore us,  it  may  be  as  well  to  cite  some  authorities  as  to 
the  duty  of  an  appellate  court  in  dealing  with  cases  of 
this  description. 

In  Moore  v.  Clucas  (1),  on  the  counsel  remarking : 
•*  The  case  of  Baboo  Ulruck  Sing  v.  Beny  Persad  (2),  re- 
lied upon  by  the  appellant,  is  a  strong  authority  in  our 
favor,  as  it  shows  this  court  will  not  reverse  a  finding 
of  the  court  below  upon  a  pure  question  of  fact,"  Mr. 
Baron  Parke  says : 

The  appellant  niiiflt  show  that  the  judgment  is  wrong.  We  never 
reverse  unless  we  are  satisfied  that  the  judgment  is  clearly  wrong. 
Khoorshed-jee  Manik-jee  v.  MehrvMnn-jee  Khoorahedjte  (3), 

(1)  7  Moo.  P.  C.  352.  (2)  2  Enapp's  P.  C.  C.  265. 

(3)  1  Ifoo.  Ind.  Ap.  Cas.  M2, 
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1J79         In  Bland  v.  Boss  (the  "  Julia  ")  (1),  the  Privy  Council 
THBPicToir.held  that  where  a  disputed  fact,  involving  nautical 

Rit^OJ.^^^^*^^^«'  i«  '^^  ^y  ^  ^PP^^l  fr^°^  *^®  Admiralty 
Court,  as  in  the  case  of  a  collision,  the  Privy  Council 

would  not  reverse  the  decree  appealed  from,  unless 

conclusively  satisfied  that  the  decree  is  wrong,  though 

the  Court  may  entertain  doubts  as  to  the  finding  of 

the  Admiralty  Court ;  and  at  pages  285,  286  and  237 

the  reasons  for  this  rule  are  given  at  length,  in  order, 

as  the  court  say. 

That  the  vexatiaQ  and  expense  of  hopeless  appeals  may,  as  fiur  as 
poBsible,  be  avoided,  by  parties  being  made  aware  of  the  diffioulties 
which  the  appellants  must  have  to  encounter  when  the  merits  depend 
upon  the  differing  opinions  of  nautical  men. 

And  in  the  case  of  the  ^'Araxes^'  and  the  '^ Black 
Prince  "  (2),  the  principles  laid  down  in  the  case  of 
the  "  Julia  "  were  confirmed  in  these  words ; 

In  order  to  reverse  the  judgment  we  must  be  satisfied  it  is  founded 
on  some  mistake  either  on  the  law  or  the  facts  of  the  case.  It  is  use- 
less to  repeat  the  observations  which  we  made  in  the  case  of  the 
«  Julia:' 

In  Dean  v.  Mark,  the  "  Constitution''  (8),  the  Court 
says: 

We  laid  down  in  the  case  of  the  <<  Julia^'  (4),  in  the  year  1861,  the 
rules  by  which  we  must  be  guided. 

And  again  in  the  case  of  the  *'  Alice  "  (5),  the  law  laid 
down  in  the  case  of  the  "  Julia  *'  is  followed  in  these 
words: 

But,  in  the  opinion  of  their  Lordships,  the  principal  point  upon 
which  we  should  rest  our  decision  is  this,  that  following  the  doctrine 
laid  down  in  the  case  of  the  <<  /uZto,"  we  should  be  most  unwilling  to 
oome  to  a  conclusion  different  from  that  of  the  Judge  of  the  Court 
below  merely  upon  a  balance  of  testimony. 

See  also  Oray  y.  Thirnbull  (6)  in  which  Lord  Chelms- 
ford says : 

(1)  14  Moo.  P.  C.  210.  (4)  14  Moo.  P.  C.  Cas.  235. 

(2)  16  Moa  P.  C.  122.  (5)  L.  R.  2  P.  C.  252. 

(3)  2  Moo.  P.  C.  N.  a  461.  (6)  L.  B.  2.  So.  App.  Cases  53. 
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If  there  is  to  be  an  appeal  on  questions  of  fact  (and  I  regret  thai       1879 
there  should  be  such)  I  think  that  this  principle  should  be  firmly  ^    ^^^ 
adhered  to,  qamely,  that  we  must  call  upon  the  party  appealing  to       _^ 
show  us  irresistibly  that  the  opinion  of  the  Judges  on  the  question  RitchieiCHT. 
of  fact  was  not  only  wrong,  but  entirely  erroneous. 

If  this  principle  is  so  uniformly  acted  on  in  the 
Privy  Council,  where  they  have  the  benefit  of  the 
assistance  which  they  receive  from  the  able  marine 
officers  who  are  ordered  to  attend  the  Privy  Council 
in  cases  of  this  description,  how  much  more  is  it  the 
duty  of  this  court  to  be  in  like  manner  governed 
where  we  have  no  such  assistance. 

As  to  the  constitutional  question  which  has  been  sug- 
gested in  reference  to  the  court :  the  40  Vic,  ch.  21,  which 
establishes  a  Court  of  Maritime  Jurisdiction  in  the  Pro- 
vince of  Ontario,  and  gives  to  all  persons  the  like  rights 
and  remedies  in  all  matters  (including  cases  of  contract 
and  tort,  and  proceedings  in  rem  and  in  personam)  arising 
out  of  or  connected  with  navigation,  shipping,  trade  or 
commerce  on  any  river  &c.,  of  which  the  whole  or  part 
is  in  the  Province  of  Ontario,  as  such  persons  would  have 
in  any  existing  British  Yice-Admiralty  Court,  if  the 
process  of  such  court  extended  to  the  said  Province, 
the  British  North  America  Act,  sec.  91,  gives  to  the 
Dominion  parliament  the  exclusive  legislative  authority 
over  these  several  subjects,  and  also  power  to  establish 
courts  for  the  better  administration  of  the  laws  of 
Canada.  I  have  not  heard  a  word  that  in  my  opinion 
casts  the  slightest  doubt  on  the  validity  of  this  aot. 

Stbong  and  Foubnieb,  J.  J.,  concurred. 

Hknry,  J.  :— 

The  appeal  in  this  case  is  from  a  decree  of  the  Mari- 
time Court  of  Ontario^  in  a  case  brought  by  the  respon- 
dent to  recover  damages,  alleged  to  have  been  caused  by 
a  collision  of  the  steamer  Southern  Belles  of  which  h9 
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1879      -^as  owner,  with  the  steamer  Picton^  by  proceedings  in 
TnPioToir.r^in  against  the  last  mentioned  steamer,  but  in  which 
HOTay"  J.  *^®  appellants  intervened  as  owners. 

By  the  decree  the  fact  of  the  collision  is  found,  and 
the  damage  to  the  Southern  Belle  ascertained.    It  is 
founded  on  the  report  of  two  assessors,  according  to 
which  the  Picton  was  found  in  fault  and  the  SotUhem 
Belle  not  in  fault,  and  that  to  the  improper  management 
of  the  Picton  the  collision  and  consequent  damage  to 
the  Southern  Belle  was  due.    The  learned  judge  con- 
firmed the  report  and  the  court  decreed  "  that  the  ap- 
pellants were  liable  to  the  respondent  for  all  damages 
which  he  sustained  by  reason  of  the  collision,"  with  an 
order  for  reference  to  the  registrar  to  inquire  and  state 
the  amount  of  the  damages.    On  the  part  of  the  appel- 
lants it  is  contended  that  '^  the  judge  did  not  exercise 
his  own  judgment  upon  the  law  and  the  facts  ;  but  de- 
cided the  case  wholly  upon  the  opinion  of  the  assessors." 
I  cannot  agree  with  that  contention.    The  evidence 
was  before  him,  and  we  are,  I  think,  bound  to  conclude 
that  he  fully  considered  it.    When  the  report  of  the 
assessors  was  made  it  had  to  be  disposed  of — ^in  one  of 
two  ways — either  by  adopting  or  rejecting  it.    To  de- 
cide, he  had  to  consider  the  evidence,  and  the  decree  is 
evidence  that  he  concurred  in  the  views  of  the  assessors. 
It  cannot,  I  think,  be  fairly  contended  that  he  did  not 
exercise  his  own  judgment.    The  objection,  therefore, 
in  that  form  cannot  be  successfully  taken. 

The  real  question  is :  does  the  evidence  sufficiently 
sustain  the  report  and  decree  ?  The  former  was  made 
by  two  g^tlemen  who,  from  the  fact  of  their  selection 
alone,  in  the  absence  of  anything  to  the  contrary, 
we  may  conclude  to  have  been  competent  to  consider 
and  decide  upon  the  nautical  questions  involved, 
and  to  occupy  such  a  position  as  to  efficiency  as  would 
entitle  their  report  to  respect  and  consideration.    I 
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think  that  to  reject  their  report,  confirmed,  as  I  view      ^^^ 
it,  by  the  court,  we  must   be   fally  convinced   the  Thb  Fioroin 
weight  of  evidence  was  largely  the  other  way,  or  that  Henry"  J. 

the  proved  facts  laid  no  foundation  in  law  for  a  claim      

to  recover  damages. 

I  have  read  and  considered  the  evidence  and  so  far 
from  being  of  the  opinion  that  the  report  and  decree 
are  against  the  weight-of  evidence  I  think  the  opposite, 
and  that  it  fully  justifies  both.  That  the  Picton  had  any 
right  to  cast  off,  and,  instead  of  following  the  course 
taken  in  turning  by  the  Southern  Belle^  run  straight  for 
her  when  only  a  few  yards  distant,  was  justified  in 
doing  so,  is  a  conclusion  that,  I  think,  few  disinterested 
persons  would  arrive  at.  The  principle  of  law  in  such 
cases  is,  that  even  when  one  party  has  got  into  a  wrong 
position,  and  that  another  using  ordinary  care  can 
avoid  a  collision,  but  does  not  use  that  ordinary  care,  he 
is  answerable  for  damages  consequent  on  his  negligent 
conduct.  I  do  not  consider,  however,  that  the  Southern 
Belle  was  negligently  or  illegally  in  the  position  she 
occupied  at  the  time  of  the  collision.  She  had  started 
on  her  voyage  in  a  manner  she  had  the  legal  right  to 
do,  and  it  was  the  duty  of  the  Picton  to  have  waited 
till  she  could  do  the  same  thing  without  the  necessity 
(which  is  set  up  here  as  a  defence)  of  running  into  the 
steamer  ahead  of  her,  or  to  have  followed  her  course 
when  turning. 

I  have  considered  the  objection  to  the  juris- 
diction, but  have  been  unable  to  discover  any 
reason  to  doubt  that  the  act  establishing  the  court  was 
intra  vires. 

I  think  the  appeal  should  be  dismissed  and  a  judg- 
ment entered  to  sustain  the  decree  with  costs. 

GWYNNE,  J.  :— 

The  asssesors  who  sat  in  this  case  with  the  learned 
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1879  Judge  of  the  Maritime  Oourt  have,  in  their  finding, 
TbsTjotov. expressed  their  opinion  upon  the  facts  involved  in  this 
Q  J  enquiry  to  be :  That  the  Southern  Belle  having  left  her 

'     dock  in  tow  of  a  tug  to  wind  her  out,  the  Pictan  should 

have  remained  at  the  dock  where  she  was  until  the 
Belle  was  in  a  position  to  proceed  down  the  piers,  and 
that  the  direct  cause  of  the  disaster  was,  the  Picton 
hauling  aboard  her  stem  line  while  proceeding  in  the 
direction  of  the  Southern  Belle,  and  not  taking  due  pre- 
caution to  reverse  the  engine  before  the  vessels  came 
into  collision,  seeing  there  was  a  space  of  from  30  to  60 
feet  from  the  stem  of  the  Picton  and  the  east  pier. 

In  this  finding  the  learned  Judge  of  the  Maritime 
Court  has  entirely  concurred.  Sitting  as  a  Oourt  of 
Appeal,  we  should  be  satisfied  beyond  all  doubt  of  the 
incorrectness  of  this  finding  before  we  should  reverse 
it.  But,  in  view  of  the  circumstances  of  the  case,  I  can 
not  say  that  I  see  anything  in  the  evidence  to  justify 
a  rational  doubt  as  to  the  correctness  of  the  finding. 
It  can  scarcely,  I  think,  have  been  seriously  expected 
that  reasonable  men  should  have  adopted  the  view 
urged  by  the  defendants,  namely,  that  it  was  not  the 
Picton  which  ran  stem  on  to  the  midships  of  the  Belle, 
but  the  Belle  which  had  come  down  broadside  on  to 
the  stem  of  the  Picton ;  neither  do  the  circumstances 
of  the  case  warrant  (as  was  contended  for  by  the 
defendants)  the  application  of  the  14th  article  of  sec.  2 
of  81st  Ftc,  c.  68.  No  one  can,  I  think,  read  the  evi- 
dence without  perceiving  that  the  object  of  the  captain 
of  the  Picton  was  to  get  out  of  the  harbor  ahead  of  the 
Belle,  although  the  latter  had  started  first,  and  that  to 
attain  this  object  he  swung  round  on  the  stern  of  the 
Picton  at  the  dock  where  she  was,  instead  of  following, 
as  he  could  without  any  danger,  the  course  taken  by 
the  Belle ;  and  the  evidence  leads,  I  think,  fairly  to  tlie 
conclusion,  that,  &iling  to  effect  his  object  as  he  had 
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designed,  whether  from  the  breaking  of  his  swing  rope,      1^79 
or  for  some  other  cause,  he  most  recklessly  and  negli- TbhPioton. 

gently  gave  the  order  to  advance  instead  of  to  back,  to  q  j 

which  cause,  I  think,  most  justly  the  collision  is  to  be 
attributed.  It  was  contended  also  that  if  the  Belle  had 
gone  ahead  with  her  engines  when  she  saw  the  Picton 
coming  on  to  her  she  might  have  avoided  the  collision, 
and  that  by  not  doing  so  she  was  herself  partly  to 
blame;  but  the  evidence  fails  to  satisfy  my  mind 
that  by  going  ahead  at  that  critical  moment  she 
could  have  avoided  the  collision.  Some  of  the 
evidence  ui>on  that  point  is  to  the  effect,  that  if 
she  had  gone  ahead  (if  she  could  have  done  so,  being 
then  in  tow),  the  consequence  would  have  been  that 
the  collision  would  have  occurred  in  a  manner  which 
would  have  occasioned  greater  damage  to  her.  How- 
ever, the  giving  a  wrong  order,  or  the  omission  to  give 
one  by  the  execution  of  which  the  collision  might  have 
been  avoided,  by  a  person  in  the  excitement  of  impend- 
ing and  imminent  peril,  cannot  be  imputed  by  the  per- 
son who  brings  the  other  into  such  peril  for  the  pur- 
pose of  shifting  a  portion  of  the  blame  of  the  ensuing 
collision  from  the  party  who  had  brought  the  other  into 
the  i>eril  and  of  attributing  to  the  party  so  injured  a 
portion  of  the  blame  attending  the  injury,  and  this  has 
recently  been  decided  in  England  in  two  cases — ^the 
"  Bywell  Castle  "  (1)  and  the  "  Khedive  "  (2). 

I  think,  therefore,   that  the  appeal  should  be  dis- 
missed. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellants :  Mowat^  Maclennan  8f  Downey. 

Solicitors  for  respondent :  Bx)sey  McDonald^  Merritt  4* 
Blackstock. 

(1)  L.  R.  4  Pro.  Div.  219.         (2)  Weokly  NotoB,  Aug.  2d;  1879,  p.  150. 
42} 
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1879      JAMES  MoQUEBN Appkllant; 

•NoyTiS,  19.  ^^ 

1880 

•Mil^ia  THE  PHCENIX  MUTUAL  FIEE  IN- )  p^^^^^,,^ 
^^^-        SUfiANCE  COMPANY \  »^^NDitNT8. 

ON  APPEAL  FROM  THB  COURT  OF  APPEAL  FOR  ONTARIO. 

Insurance — Tnut   Assignmeni^Oonditiona   of   Policy^^Kotice   to 
Agent — Lots  Paifdble  to  Oreditore — Bight  of  Action, 

The  appellant,  being  indebted  to  certain  persons  and  desiring  to  haye 
his  stock  of  goods  insiired^  applied  to  the  agents  of  respondents 
for  insurance  to  the  amount  of  $2,000  for  three  months,  '^  loss  if 
any  to  be  payable  to  his  creditors  of  whom  O.  McK.  is  one  and 
McM,  A  Co,  are  second.''  An  interim  receipt  was  issued  by  the 
company,  dated  19th  November,  1877,  which  stated  the  in8U^ 
ance  to  be  subject  to  the  conditions  contained  in  and  endorsed 
upon  the  printed  form  of  policy  in  use  by  the  company,  one  of 
which  conditions  (No.  4)  stated,  that  if  the  property  insured 
should  be  assigned  without  a  written  permission  endorsed  on  the 
policy  by  an  agent  of  the  company  duly  authorized  for  such  pur- 
pose, the  policy  should  be  void. 

On  the  28th  November  the  appellant  transferred  the  insured 
property  to  the  said  (?.  McK.y  in  trust  for  his  creditors,  the  balance, 
if  any,  to  be  payable  to  himself.  The  agent  of  the  company  was 
notified  of  this  transfer  and  assented  to  it,  stating  that  no 
notice  to  the  company  was  necessary,  the  policy  being  made 
payable  to  the  creditors.  The  property  was  destroyed  by  fire  on 
the  15th  January,  1878.  The  policy  sued  upon  was  dated  the 
12th  December,  1877,  but  was  not  delivered  imtil  the  morning 
after  the  fire.  By  it  the  loss  was  made  "payable  io  O,  McK.  and 
McM,  A  Co,f  and  others  as  creditors,  as  their  interests  may  ap- 
pear." After  the  fire  the  Inspector  of  the  company  wrote  twice 
to  McK,  calling  for  proof  of  loss. 
.  JETeJc^— Reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario^ 
that  the  notice  of  the  trust  assignment  to  the  company's  agent 


*  Pbbsbnt  :— Ritohiei  C.  J. ;  and  Strong,  Foumier,  Heniy,  Taaohereau 
and  GwyxmOi  J«  Jt 


I 

J 
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was  sufficient,  that  the  company  must  be  considered  as  having  1880 

assented  to  such  assignment  and  to  have  executed  the  policy  VnOmm 

with  fiill  knowledge  of  it ;  and  that  such  assignment  was  not  one  9. 

contemplated  by  the  condition  on  the  policy.  '^^ 

2.  That  the  words  "  loss  payable,  if  any,  to  G.  McK.,  Ac,"  operated  jf  p^g^u^ 

to  enable  the  respondents,  in  fulfilment  of  that  covenant,  to  Firb 

pay  the  parties  named ;  but  as  they  had  not  paid  them,  and  the  ^^«  ^* 

policy  expressly  stated  the  appellant  to  be  the  person  with  whom  """^ 
the  contract  and  the  respondents'  covenant  was  made,  the  action 
for  a  breach  of  that  covenant  was  properly  brought  by  him  alone. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  for 
Ontario  (1),  reversing  a  judgment  of  th^  Court  of  Com- 
mon Fleas  (2). 

The  facts  of  the  case  are  sufficiently  stated  in  the 
head  note  and  judgments  hereinafter  given. 

Mr.  Mow  at  ^  Q.  C,  for  appellant. 

It  is  important,  in  this  case,  to  consider  carefully  the 
terms  and  the  object  of  the  assignment  and  the  circum- 
stances under  which  it  was  executed  by  the  insured. 
Clearly  the  object  of  the  assignment  was  not,  and 
the  effect  of  it  is  not,  to  divest  the  appellant  of 
all  interest  in  the  goods,  but  as  the  evidence  of 
both  McKenzie  and  McQueen  shows,  to  enable  the 
appellant  to  disi>ose  of  the  goods  and  to  apply  the  pro- 
ceeds towards  paying  the  appellant's  creditors,  the  very 
men  to  whom  the  policy  is  made  payable,  the  appellaiit 
still  retaining  an  interest  in  the  goods. 

Then  also  by  the  terms  of  the  application  the  loss 
is  made  payable  to  '*  Oeorge  McKenzie  and  McMaster 
Sf  Co''  only.  The  policy  is  made  payable  to  " Oeorge 
McKenzie^  McMaster  Sf  Co.,  and  others,  creditors "  of 
the  appellant.  The  trust  assignment  makes  the  pro- 
ceeds of  the  goods  payable  to  all  the  creditors  of  the  ap- 
pellant, exactly  in  the  terms  of  the  policy,  thus  large- 
ly extending  the  number  of  payees  mentioned  in  the 

(1)  4  Ont.  App.  B.  289.  (2)  29  U.  C.  C.  P.  511. 
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1^^  application  and  in  this  respect  diflFering  materially  from 

MoQuBBM  the  application.    From  this  circnmBtance  alone  the  ap- 

TsB  pellant  contends  that  it  is  clear  that,  between  the  date 

PflOBwix  of  the  trust  assignment  on  the  28th  November,  18*77, 

Mutual 

Fiu      and  the  date  oi  the  policy  12th  December,  1877,  the  re- 
'"If"-   spondents  most  have  had  notice  of  the  trust  assignment. 
else  how  does  it  come  that  the  payees  in  the  trust  as- 
signment and  the  policy  are  identical,  and  both  differ 
from  the  payees  in  the  application. 

Moreover,  with  full  knowledge  of  this  assignment,  at 
latest  in  the  month  of  January,  1878,  the  respondents 
call  on  the  appellant  for  proof  of  loss.  Peck^  the  In- 
si>ector  of  respondents,  sent  McKenzie  a  postal  card ; 
and  again,  on  the  13th  February,  1878,  and  by  direc- 
tion of  the  manager  wrote  a  letter,  both  communi- 
cations calling  for  proof  of  the  loss — and  all  this 
long  after  the  manager  had  full  knowledge  of 
the  assignment,  "  knowledge "  before  the  date  of 
policy  as  appellant  contends,  or  at  all  events  '*  know- 
ledge "  before  calling  on  appellant  for  proof  of  loss,  as 
the  manager  in  his  evidence  admits. 

Another  answer  to  the  argument  founded  upon  the 
execution  of  this  trust  deed  is  this,  when  the  assign- 
ment was  made  the  interim  receipt  was  the  only  con- 
tract between  the  parties,  the  policy  had  not  issued,  the 
defendants  were  not  bound  to  issue  it  at  all.  The  ap- 
pellant is  not  shown  to  have  had  any  notice  of  the  con- 
ditions. No  evidence  to  show  that  condition  4  was  one 
of  the  conditions  on  policies  issued  by  respondents  at 
the  date  of  the  interim  receipt.  The  appellant  should 
not  be  bound  by  conditions  not  made  known  to  him, 
and  not  shown  to  be  one  of  the  conditions  in  r6Si)on- 
dent's  policy  when  insurance  effected.  Fourdrinier  v. 
Hartford  Fire  Ins.  Co.  (1).  And  the  respondents,  having 
held  the  policy  until  after  the  fire,  dispensed  with  the 

(1)  15  U.  C.  0.  P.  at  p.  414. 
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necessity  of  endorsing  the  assignment  on  the  policy.      ^^^ 
Appellant  conld  not  have  this  done,  and  it  was  not  MoQubbv 
necessary  that  it  should  be  done.  Where  an  endorsement      rp^ 
is  required  to  be  on  a  policy  that  assumes  the  issue  of  a   ^ainx 
policy.    Parsons  v.  Citizens  Insurance  Co.  (1).    The  want      fxrh 
of  this  interest  is  one  of  the  two  grounds  on  which  the   ^^  ^' 
Oourt  of  Appeal  reversed  the  judgment  of  the  Oommon 
Fleas. 

If  during  the  currency  of  the  policy  the  insured  trans- 
ferred his  interest  in  the  goods,  but  before  the  loss  he 
regains  it,  the  policy  will  not  be  void.  Here  the  ap- 
pellant transferred  the  goods  to  pay  his  creditors,  reserv- 
ing to  himself  the  residue  after  paying  such  creditors ; 
before  the  loss  these  creditors  were  paid,  and  whatever 
goods  remained  revested  in  appellant.  Crozier  v.  Phce- 
nix  Ins,  Co.  (2). 

The  words  '^  aliened  by  sale  "  in  condition  4  mean  an 
absolute  and  unconditional  sale,  in  which  no  interest  is 
reserved  to  vendor.  Here  an  interest  is  reserved  in  the 
trust  deed  to  vendor,  and  he,  therefore,  had  an  interest 
in  the  property  at  the  time  of  loss.  Sands  v.  Standard 
Ins.  Co.  (8)  and  the  cases  there  cited.  See  also  Hard" 
castle  on  Statutes  (4). 

And  I  may  add  also  that  condition  No.  4  only 
refers  to  alienations  made  after  the  i>olicy  was 
issued.  Here  the  policy  is  dated  on  the  12th  Dec, 
18*77,  but  not  issued  to  appellant  until  after  the 
fire,  while  the  alleged  alienation  was  on  the  28th 
Nov.,  1877.  The  condition  says :  "  In  case  any  property 
be  alienated  by  sale,  &c.,  the  policy  shall  be  void," 
clearly  implying  the  existence  of  a  policy  prior  to  the 
act  of  alienation.  The  condition  does  not  say  that  the 
insurance  in  existence  at  the  time  of  change  of  owner- 

(1)  43  U.  C.  Q.  B.  at  p;  279.  (3)  25  Grant  113. 

(2)  2  Hamiay  200.  (4)  P.  243. 
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1880      ship  under  an  interim  receipt  shall  be  void,  but  only 
MoQiTBBN  when  policy  issued. 

r^  We  have  also  express  decisions  by  American  conrts 

Pb(bnix    that  an  assignment  for  benefit  of  creditors  does  not 

Fire      ayoid  a  policy  unless  the  assignment  is  of  such  a  char- 

Ins^o.    acter  as  to  deprive  the  debtor  of  all  interest  in  a  loss. 

Lazarus  v.  The  Commonwealth  Ins.  Co.  (1). 

We  also  contend  the  evidence  shows  that  the  agent 
of  the  company  had  notice  of  the  assignment.  And 
notice  to  the  agent  is  sufficient.  Rowe  v.  The  London 
4-  L.  F.  Ins.  Co.  (2). 

And  in  any  event,  if  the  respondent's  agent  led  the 
appellant  to  believe  that  notice  of  the  assignment  to 
the  company  was  unnecessary,  the  company  cannot  now 
take  advantage  of  the  want  of  notice  to  them  or  of  non- 
compliance with  condition  4.  Beebee  v.  The  Hartford 
Insurance  Co.  (3),  referred  to  in  Herbert  v.  Mechanics  F. 
Ins.  Co.  (4). 

Here  the  agent  had  express  notice  of  the  assignment, 
and  when  told  to  notify  the  respondent,  said  "Notice 
to  company  not  necessary,"  and  when  the  agent  thus 
misleads  the  insured,  and  tells  him  not  to  do  a  thing 
called  for  by  the  condition,  the  company  is  bound  hy 
the  act  of  the  agent.  Hastings  M.  F.  Ins.  Co.  v.  Shan- 
non (5) ;  Core  D.  M.  F.  Ins  Co.  v.  Samo.  (6). 

Finally  I  submit  that  R.  S.  ofO.  ch.l61,  sec  48,  leaves 
it  optional  with  the  company  to  pay  claims  which  are 
void  under,  and  to  waive  objections  mentioned  in,  sec. 
41,  which  covers  condition  4.  Here  the  company  by 
calling  for  proof  of  loss  waived  the  objection  now  relied 
on,  and  did  not  exercise  their  option  by  cancelling  the 
policy  when  made  aware  of  the  assignment.  Smith  v. 
Commercial  Union  Ins.  Co.  (7). 

(J)  3  Pick.  76.  (5)  2  Can.  S.  C.  R.  394  at  408,  409 
(1^  12  Grant  311.  and  cases  there  cited. 

(3)  25  Conn.  51.  (6)  2  Can.  S.  C.  R.  411,  425, 426. 

(4)  43  U.  C.  Q.  B.  at  392.  (7)  33  U.  C.  Q.  B.  82. 
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The  learned  counsel  also  referred  to  Richards  v.  Liv.      ^^^ 
Sf  London  Ins.  Co.  (1) ;  Hutchinson  v.  Wright  (2).  MoQumh 

V. 

Mr.  Foster  for  resi)ondent8 :  p^^nc 

The  appellant  sues  upon  the  policy  issued  by  the  res-   Mutual 
pondents,  with  its  conditions,  as  a  perfect  and  complete   x.<«s.  Co. 

contract.     The  thirty  days  insurance  effected  by  the      

interim  receipt  had  expired  prior  to  the  date  of  the 
policy  and  the  occurrence  of  the  loss. 

If  the  statements  in  the  application  are  correct,  they 
form  continuing  representations  upon  which  the  policy 
issued,  and  form  the  basis  of  the  respondents'  liability. 
Now,  at  the  time  of  the  application,  there  was  no  idea 
of  an  assignment,  such  as  was  made  on  the  29th  Nov., 
18Y*7.  The  policy  is  the  only  contract  upon  which  the 
appellant  can  succeed,  and  this  policy  includes  the  con- 
ditions upon  which  we  rely,  and  upon  a  breach  of 
which  the  learned  Chief  Justice  found  a  verdict  for  the 
respondents.  See  Pirn  y.  Reid  (3) ;  Sillem  v.  Thornton  (4). 

We  contend  that  the  conditions  avoid  the  policy,  for 
at  the  time  of  the  loss  the  appellant  had  ceased  to  be 
the  owner  of  the  property  insured,  and  the  insurance 
had  been  rendered  null  by  the  alienation.  Dadman 
Manufacturing  Co.  v.  Worcester  (5) ;  Kanady  v.  Oore 
District  Mut.  Ins.  Co.  (6).  Nor  can  it  be  open  to  the 
appellant  to  rely  upon  the  interim  contract,  as  he  has 
not  declared  upon  it.  But  in  any  event  the  interim 
contract  was  by  its  terms  subject  ^'  to  all  the  conditions, 
rules  and  regulations  contained  in  and  endorsed  upon 
the  printed  form  of  policy,  in  use  by  the  company," 
and,  if  relied  upon  by  the  plaintiff,  became  void  under 
the  conditions  mentioned.  Cfrant  v.  Reliance  M.  F.  Ins, 
Co.  (7) ;  Hatton  v.  Beacon  Ins.  Co.  (8). 

(1)  25  U.  C.  Q.  B.  400.  (5)  11  Met.  Mass.  429. 

(2)  25  Beav.  453.  (6)  44  U.  C.  Q.  B.  261 . 

(3)  6  Man.  A  Gr.  1.  (7)  44  U.  C.  Q.  B.  229. 

(4)  3  £L  &  B.  881.  (8)  16  V.  C.  Q.  B.  316. 
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1880         Then  as  to  what  took  place  between  the  agent  and 
MoQuBiN  the  insnred,  it  is  immaterial,  as   notice  to  the  local 

Thb      ^S^^t  of  the  respondents  cannot  bind  them,  becanse 
Tk<bvix    when  the  local  agent  had  transmitted  the  application  to 

FiRB      the  head  office  of  the  respondents  he  was  functus  officio. 
To  bind  the  respondents,  notice  to  the  chief  agent,  or 
the  board  of  directors,  was  requisite.     Billington  y.  The 
Provincial  Insurance  Company  (1) ;  Stringham  y.  Nation' 
al  Ins.  Co.  (2). 

As  to  waiyer  by  respondents.  The  policy  of  insur- 
ance and  the  conditions  of  the  i)olicy  date  from  the  day 
on  which  the  application  was  signed,  and  to  make  out 
a  case  of  waiyer  it  must  be  proyed  the  agent  had  power 
to  waiye  a  statutory  condition.  The  alienation  was 
without  the  knowledge,  assent,  permission,  or  ratifica- 
tion of  the  defendants,  their  directors,  secretary,  or  duly 
authorized  agent  There  was  no  written  endorse- 
ment of,  or  yalid,  authorized  assent  to,  the  alienation,  or 
to  a  waiyer  of  the  conditions  of  the  insurance :  Hawke 
y.  Niagara  District,  (8) ;  Mason  y.  Hartford  (4) ;  Hen- 
drickson  y.  The  Queen  (5) ;  McCrae  y.  Waterloo  County 
M.  F.  Ins.  Co.  (6) ;  Shannon  y.  Oore  District  M.  F.  Ins. 
Co.  ( T) ;  Xenos  y.  Wickman  (8).  There  was  no  transfer 
of  the  insurance  to  the  alienee. 

Mr.  Mowatj  Q.O.,  in  reply : 

Sillem  y.  Thornton  was  oyerruled  by  Thompson  y. 
Hopper  (9)  on  the  point  relied  on  by  respondent  More- 
oyer  the  yariation  relied  upon  does  not  apply  to  a  cash 
policy,  for  the  yery  words  used  in  the  whole  clause 
show  they  are  only  applicable  to  a  mutual  policy.  This 
company  had  power  to  issue  cash  policies  and  this  was 
a  policy  of  that  character. 

(1)  2  Ont.  App.  R.  158.  (5)  31  U.  C.  Q.  B.  549. 

(2)  42  N.  y.  R.  280.  (6)  1  Ont  App.  Rep.  218. 

(3)  23  Ghwt  148.  (7)  2  Ont.  App.  R.  390. 

(4)  37  U.  C.  Q.  B.  437.  (8)  L.  R-  2  H.  L.  296. 

(9)  EL  B.  ft^ELilOSd. 
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Rttohie,  0.  J. :—  ^^^ 

The  plaintiff,  being  indebted  to  certain  persons,  and  MoQubbn 

desiring  to  have  his  stock  of  goods  insured,  applied  to  Tbb 

defendants*  agent  for  insurance  to  the  amount  of  $2,000  mdtu  " 

for  three  months.    "  Loss,  if  any,  to  be  paid  to  his  Fim 

creditors,  of  whom  Oeorge  McKenzie,  of  Wingham^  is  — .  ' 
one,  and  McMaster  Sf   Co.,  of  Toronto,  are  second." 
Whereupon  the  said  agent  granted  to  plaintiff  an  in- 
terim receipt  in  these  words : — 

INTERIM  RECEIPT. 

Ph(bniz  Mut0ax  FiBB  Insukanob  Company — Head  Offiob,  Tokonto. 

Provisional  Rtceipi  No.  9.  Agenfs  Office,  I9ih  November,  1877. 

Received  from  James  McQueen  (Poet  Office),  Wingham,  twenty- 
two  dollars,  being  the  premium  for  aii  insurance  to  the  extent  of 
$2,060  on  the  property  described  in  his  application  of  this  date, 
numbered  9,  subject,  however,  to  the  approval  of  the  Board  of  Direc- 
tors in  Toronto,  and  it  is  hereby  declared  that  the  property  so  de- 
scribed shall  be  held  insured  for  thirty  days  from  this  date,  or  until 
notice  be  given  that  the  proposal  is  declined,  but  the  insurance 
hereby  made  is  subject  to  all  the  conditions,  rules  and  regulations 
contained  in,  and  endorsed  upon  the  printed  form  of  policy  in  use  by 
the  Company  at  the  date  hereof. 

Cash  received,  $18.50. 

THOMAS  HOLMES. 

N.  B. — In  the  event  of  the  above  insurance  not  being  completed, 
an  equivalent  portion  of  the  premium  now  paid  will  be  retained  for 
the  period  during  which  the  company  has  been  upon  the  risk. 

R.  J.  W.  M. 

On  the  28th  November  the  plaintiff,  by  deed,  trans- 
ferred, inter  alia,  the  property  so  insured,  to  the  said 
McKenzie,  in  trust  to  sell  the  said  property,  and  out  of 
the  proceeds  thereof,  in  the  first  place,  to  pay  all  costs, 
&c.,  connected  with  the  trust,  and  in  the  second  place, 
to  pay  the  creditors  of  the  plaintiff  named  in  the  sche- 
dule annexed,  including  the  claims  of  McKenzie  (they 
being  all  creditors  of  plaintiff)  in  proportion  to  their  re- 
si>ectiye  claims,  and  in  the  third  place  to  pay  the  bal- 
ance of  such  proceeds  (if  any)  to  the  plaintiff. 


.* 
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1880         McKenzie  and  Holmes^  defendants'  agent,  and  plain- 
MoQuBBN  tiff,  give  this  account  of  the  transaction  : 

J'*  McKenzie' 8  examination  resumed — ^We  went  to  Holmes'  office  and 

Thb 
Phoenix    t^^^  application  to  have  an  insurance  effected  on  the  goods  of 

Ml  TUAL     McQueen  :  that  was  on  the  1 3th  November     It  was  to  the  amount 
Ins    Ho     of  ^,000.00.     ^oZm^  said  on  that  occasion  he  would  put  it  in  the 

Weeiem  Assurance  Company )   he  asked  how  long  we  wished  to 

Ritchie,C  J",  insure,  and  then  wanted  to  know  the  reason  why  we  only  wanted  it 
for  three  months  ;  we  told  him  McQueen  intended  to  run  the  goods 
off,  and  at  the  end  of  three  months  he  would  insure  for  a  less  amount. 
Then  the  application  was  tnade  ;   and,  shortly  after.  Holmes  called 
me  in,  and  told  me  the  Western  had  accepted  $2,000.00,  and  he  wu 
going  to  put  the  other  $2,000.00  in  the  Phoenix ;   he  stated  he  had 
filled  up  a  policy.    Mr.  Holmes  filled  in  the  application.    That  is 
Holmes^  writing ;   the  loss  b  made  payable  to  McMaster  and  me. 
Holmes  filled  it  up,  knowing  that  McQueen  had  called  a  meeting  of 
creditors  on  the  1 2th  November,  and  that  the  creditors  insisted  the 
goods  should  be  insured ;  the  agent  of  McMaster  insisted  upon  the 
goods  being  insured,  and  if  McQueen  had  not  done  it  he  would  have 
done  it  himself.    We  were  the  largest  creditors,  and  it  was  made 
payable  to  us.     Nothing  was  said  about  the  assignment  at  that  time. 
That  is,  I  think,  about  the  sum  and  substance  of  it ;  that  the  creditors 
insisted  upon  having  the  insurance  put  on  for  their  security.    The 
application  was  drawn  out  first  on  the  Westem,  on  the  1 8th  November, 
and  this  application  on  the  10th.    Up  to  the  making  of  this  applica- 
tion nothing  was  said  about  an  assignment ;   from  the  time  of  the 
application  to  the   Western  to  the  date  of  the  application  to  the 
PhceniXf  nothing  was  said.    When  we  made  the  application  to  the 
Western^  it  was  said  the  creditors  were  to  get  the  loss }  and  it  was 
still  understood  in  putting  it  in  the  Phoenix  that  the  payment  was  to 
be  the  same.    I  cannot  say  whether  the  interim  receipt  was  given 
that  day  or  not.     From  the  time  of  the  application  until  the  time 
the  trust  deed  was  given  Mr.  McQueen  went  on  carrying  on  the 
business— up  to  the  28th  November.    I  went  to  Mr.  Holmes"  office 
two  or  three  times —cannot  say  when,  to  a  day — ^before  the  deed  was 
made,  and  I  told  Mr.  Holmes  that  Mr.  McQueen  wanted  to  make  the 
assignment  for  the  benefit  of  his  creditors  ]  wanted  this,  as  the  credit- 
ors, some  of  them,  were  crowding  him.    It  was  intended  to  make  the 
assignuierit  to  myself,  in  order  to  not  go  into  the  regular  system  of 
assignment,  to  save  expense.    I  asked  Holmes  if  he  could  fill  a  docu- 
ment of  that  kind,  and  he  advised  me  to  go  to  you — Mr.  Camenm. 
I  asked  Holmes  on  that  occasion  if  it  was  necessary  to  notify  the 
Insurance  Company  of  this  proposed  assignment,  and  as  I  understood 
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him,  he  said  no,  as  the  policy  was  payable  to  us,  it  was  not  necessary       1880 


to  notify  thenL    I  went  to  him  twice  on  that  business.    One  time  I   ^r^^^ 
wished  him  to  notify  the  Company,  and  afterwards  I  told  him  of  the         ^, 
agreement ;  on  which  occasion  I  told  him,  I  cannot  say.    I  came  to       The 
you.    It  was  in  pursuance  of  that  arrangement  I  got  the  document    •Mutual 
prepared.    When  I  got  the  document  prepared,  I  went  to  Holmes       Firb 
and  told  him  I  had  got  the  thing  arranged ;  that  there  was  an  agree-    ^^*  Oo. 
ment  drawn  up  between  McQueen  and  myself,  with  the  consent  o^Bitchie  (XJ 
some  of  the  creditors.    I  told  Holmes  about  it,  and  spoke  to  him       —. 
about  the  insurance  again.    Either  on  one  occasion  or  the  other  I 
wished  him  to  write  to  the  Company  and  tell  them  what  had  been 
done ;  he  told  me  on  one  occasion  there  was  no  necessity,  as  the 
policy  was  payable  to  the  creditors — and  I,  being  one,  it  was  not  neces- 
sary.   McQueen  was  not  insolvent  j  if  he  had  been,  this  arrangement 
would  never  have  been  made.    After  the  deed  was  signed,  I  went 
into  the  shop  and  sold  goods.    McQueen  continued  there  all  the 
while ;  he  continued  business  the  same  as  before,  until  the  fire.    I 
managed,  and  my  son  was  the  principal  one.    He  was  a  clerk  there 
and  was  employed  by  McQueen.    McQueen  was  carrying  on  business 
all  the  time.    There  was  no  change  whatever  in  the  mode  of  carrying 
on  the  business— only  I  took  charge  of  the  cash }  they  counted  the 
cash  to  me,  and  I  took  charge  of  it.    We  pushed  the  business  a  little 
harder  and  tried  to  dispose  of  the  goods.    I  got  the  policy  from 
Holmes,    I  got  it  on  the  morning  after  the  fire.    I  did  not  get  the 
policy  until  after  the  fire.    The  policy  was  not  handed  over  to  either 
McQueen  or  myself  until  after  the  fire— the  morning  after  the  fire.    I 
knew  nothing  of  the  terms  of  the  policy  whatever.    Neither  the 
application  or  the  poUoy  were  read  by  me  or  to  me  by  any  one.    If 
the  amoimt  of  the  policy  is  paid  there  will  be  over  $900.00  coming  to 
McQueen ;  that  is,  if  he  succeeds  in  this  suit,  there  will  be  over 
$900.00  coming  to  him.    This  is  after  payment  of  all  his  debts. 

Oross-Examined — I  am  the  person  who  gave  instructions  for  this 
suit.  I  managed  this  throughout  imder  the  power  of  Attorney  an- 
nexed to  the  deed,  and  another  power  of  Attorney  was  given  at  the 
time  of  the  fire  for  the  purpose  of  collecting  this  loss.  We  did  not 
intend  at  the  time  we  made  application  to  keep  up  the  stock.  Both 
McQueen  and  I  intended  to  reduce  the  stock.  This  was  in  order  to 
satisfy  the  creditors.  It  was  not  arranged  what  was  to  be  done  after- 
wards. There  was  no  amount  fixed  to  reduce  it  ]  we  intended  to 
reduce  it  as  much  as  we  could  in  order  to  satisfy  the  pushing  credit- 
ors. Mr.  McQueen's  lease  continued  for  three  years.  We  had  no 
idea  of  the  assignment  at  the  time  we  made  the  application )  we 
intended  to  reduce  the  stock.    The  agent  ought  to  have  known  what 
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1880       was  necessary.    The  amount  of  stock,  if  it  had  been  properly  ttken 
.. J;r^^       at  that  time,  would  be  $7,000.00.    At  the  time  the  insurance  wu 
p.         cfiected,  Mr.  Holmes  was  told  to  insure  it  for  three  months,  and  that 
Thr        the  reason  of  the  sliort  date  policy  being  asked  for  was  that  we 
MiTTDAL     i^^^'"^<*^^  *^  reduce  the  stock ;  that  they  did  not  wish  to  pey  insuruice 
Fire       on  a  larger  stock  than  they  were  carrying.    That  they  intended  to 
brs.  Co.    reduce  the  stock,  and  then  insure  on  the  smaller  stock.    I  have  low 
Ritchie  C.J.  ^^^  ^^^  claims  of  most  of  the  other  creditors— -nine-tentha  oi  them.   I 
—       purchased  some  of  them  at  a  shave.    I  have  got  about  the  same 
amount  of  interest  as  Mr.  McQueen,    There  was  some  cash  on  hand 
at  the  time  of  the  fire.     I  have  got  a  larger  interest  than  Mr.  McQueen ; 
it  is  close  on  a  thousand  dollars.    There  is  not  much  di£Ference  be- 
tween us.    I  did  not  see  the  policy  in  the  hands  of  Holmes  before  the 
fire.    I  did  not  ask  for  it    I  did  not  know  he  had  that  one.  I  knew  he 
had  the  Western.    I  thought  it  necessary  to  notify  the  Company  of 
the  transfer.    I  thought  the  agent  was  the  proper  party  to  notify.   I 
was  not  often  in  Toronto  at  that  time. 

Thotncu  Holmu — I  am  the  agent  of  the  Phanix  at  Wingham.  I 
knew  McQueen  and  Mackenzie*  I  think  Mr.  Mackenzie  spoke  to  me 
fii*bt  about  the  insurance.  The  application  was  made  to  the  Western 
first.  I  think  both  McQueen  and  Mackenzie  were  present  then. 
Subsequently  an  insurance  was  effected  in  the  Phcenix  for  $2,000.00. 
Mr.  Mackenzie  said  to  me,  when  the  Western  would  not  take  the 
whole,  to  fill  up  the  application  for  the  Phoenix  and  he  would  send 
Mr.  Mc  Queen  up  for  it.  I  think  it  was  Mr.  Mackenzie  who  said  they  were 
going  to  run  off  the  goods.  I  think  Mr.  McQueen  was  present  then. 
I  asked  them  why  they  did  not  take  it  for  a  longer  period,  and  they 
told  me  they  were  going  to  run  off  the  goods  to  pay  the  creditors; 
then  they  would  insure  for  a  longer  period  for  a  smaller  amount  I 
do  not  know  that  any  reason  was  given  why  they  were  m^lring  it  pay- 
able to  the  creditors.  Both  these  men  told  me  to  niiake  it  so.  I  do 
not  remember  that  they  gave  any  particular  reason.  Some  time  after 
Mr.  Mackenzie  had  been  away,  and  he  came  back  and  told  me  he  hsd 
been  appointed  manager  or  assignee  of  McQueen's  or  something  like 
that,  and  he  asked  me  if  that  would  make  any  difference.  I  think 
this  was  before  I  got  the  policy  from  the  head  ofiSce.  I  am  not  sure  what 
answer  I  gave  to  him,  but  my  impression  is  I  said  to  him  that  it  would 
not  make  any  difference,  as  the  loss  was  made  payable  to  the  credit- 
ors. I  really  cannot  say  whether  Mr.  M<ickenzie  asked  me  to  notify 
the  Company ;  I  do  not  remember  whether  he  did  or  not  I  do  not 
think  he  said  anything  further  about  manager  or  assignee. 
1  think  he  was  there  after  he  told  me  this.  I  think  that  was 
the  onljr  time    this   matter  was  spoken  ct    I  do  not   know 
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that   I    reoolleot    anything    being    said    about   drawing   up   an       1880 
assignment.     I   have    a   kind  of  a  recollection  of  his   being  at  j^^^"^^ 
Goderiehf  but  I  am  not  sure.    I  do  not  recollect  his  asking  me  to  draw         ^^ 
up  an  assignment.    After  he  had  been  away  in  some  place,  he  came        'rHB 
.  and  told  me  he  had  been  made  assignee  or  manager.    I  do  not  recol-    ^^^^^ 
lect  where  he  had  been.    I  do  not  recollect  recommending  Hitw  to  go       Fisx 
to  your  (Mr.  Cameron^ s)  office  to  get  the  papers  prepared,  but  it  is    Ins.  Co. 
▼ery  likely  I  would.    In  the  application  I  took  from  Mackenzie  the  t^^  T^p  t 
loss  is  payable  to  Jira<;A:«iute  and  Jtfcifatf^^.    The  loss  in  the  policy  is  ' 

made  payable  to  McQueen,  McMasteraad  others.  I  do  not  know  why 
that  went  in  there ',  the  policy  is  generally  made  the  same  as  the 
application.  I  cannot  say  that  I  ever  knew  it  to  differ.  I  do  not 
know  whether  in  this  case  it  differs  or  not.  I  never  read  the  pohcy. 
I  may  have  written  them  for  Mackenzie  as  assignee  or  manager,  but 
I  have  no  recollection  of  it.  I  have  no  recollection  of  writing  the 
company  after  getting  the  notice  from  the  company,  and  before  the 
fire.  I  do  not  remember  writing  any  between  the  application  for  the 
iUiSurance  and  the  fire  itself.  I  wrote  them  once  after  the  fire.  I  do 
not  remember  what  was  in  the  letter  exactly,  but  I  remember  saying 
I  was  sorry  they  were  not  settling  up  the  claim.  I  do  not  remember 
saying  anything  in  that  letter  about  notice  being  given  to  me  of  the 
assignment.  I  sent  one  letter  with  the  application,  and,  after  the 
fire,  this  other  letter  that  I  have  just  told  you  of.  I  do  not  recollect 
of  any  but  these  two  letters.  There  may  have  been  a  third  letter 
written  some  time  after,  advising  them  to  pay  the  loss.  That  is  the 
letter  I  am  referring  to  now.  I  am  not  sure  whether  I  wrote  that 
the  day  after  the  fire.  I  wrote,  some  considerable  time  after  the  fire, 
this  letter  I  am  telling  you  of.  It  is  quite  likely  I  would  write  to 
them,  telling  them  the  fire  occurred*  I  cannot  tell  you  the  date.  I 
do  not  know  if  I  said  anything  in  that  letter  about  the  assignment* 
I  told  them  it  was  an  honest  claim  and  that  they  ought  to  pay  it. 
That  is  all  I  remember. 

Cross-examined— My  powers  were  to  take  applications  and  to  for- 
ward them  to  Toronto,  and  to  give  interim  receipts.  I  was  agent,  and 
had  whatever  powers  that  gave  me. 

Reexamined — ^There  might  be  other  agents  there  for  anything  I 
knew.  I  do  not  remember  of  giving  any  notice  of  any  change  in  the 
risk.  The  Company  has  not  been  in  operation  very  long,  I  think, 
over  a  year.  I  do  not  recollect  of  any  change  being  made  in  the  risk 
I  took,    I  never  took  many  risks  for  this  Company. 

Examination  of  plaintiff  under  order : — 

By  virtue  of  an  order  of  this  Honourable  Court^  made  hwein 
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1880       under   ''The   Administration    of  Justice    Act,"  bearing  date  the 

--YT^       ^^^^^    ^7    ^^   September,    A  J).,     1878,    and    hereunto    annexed, 

P^         directing    the    examination,    on   oath,  of   said   plaintiff  before  me 

Thr        under  said   Act,  at  8uch  time  and  place  as  should  be  appoinbed 

Pike  NIX     y^^  ^^^  j^  writing  endorsed  on  said  order,  I  did  in  pursuance  of 

FiRB       <^^<i  order  appoint  Tuesday,  the  eighth  day  of  October,  A.  B.,  187S, 

Ins.  Co.    at  ten  o'clock  in  the  forenoon  at  my  chambers  in  the  court  house,  in 

Rit^h^CJ^  the  town  of  Goderichj  for  such  examination,  at  which  time  and  place 

the  said  plaintiff  did  attend,  and  having  been  duly  sworn  said  aa 

follows:     I  am  the  plaintiff.    I  had  been  in  business  before.   1 
effected  this  insurance  a  little  over  a  year.    I  came  to  Wingkam  4th 
October,  1876.    I  bought  out  McKenzi^s  stock  and  rented  his  store. 
The  stock  was  taken  by  me,  MeKenzie  and  his  son  before  I  beagbt 
It  was  valued  at  something  over  $6,000.    I  paid  $5,560  for  the  stock. 
We  took  stock  again  about  1st  November,   1877.     Mr.  McKentie 
assisted  me  in  this.    I  entered  it  in  the  stock  book  then.    It  was 
burnt  I  suppose.    There  was  a  safe  there  at  the  time  of  the  fire.    At 
the  time  of  the  fire  there  was  nothing  but  the  lost  stock  book  and  the 
cash  book  in  the  safe.    I  had  finished  stock-taking  at  time  I  made 
this  insurance.    At  the  time  I  made  the  insurance,  19th  November, 
1877, 1  was  considerably  in  debt.  .  MeKenzie  and  I  had  not  at  that 
time  any  condition  as  to  going  out  of  business.    Mr.  Holmes  took  my 
application.    It  was  some  time  before  I  received  any  policy.    He  gave 
me  a  receipt  for  the  money  I  paid  at  the  time  of  the  application.    I 
had  it  up  to  the  time  of  the  fire.    I  read  it  through.     It  wasn't  a 
printed    form.      I    believe    it    is  destroyed  by    fire    now.      I  paid 
Holmes  the  cash  he   asked.    At  that  time  we  were  doing  a  nice 
business.    I  think  Holmes  went  over  the  premises  when  he  took  the 
application.    He  asked  me  some  questions,  but  I  oan*t  say  what   I 
knew  the  kind  of  business  carried  on  next  door.    After  I  made  the 
application,  I  made  an  agreement  with  Mr.  MeKenzie,  now  produced 
marked  "A.'^    I  remember  all  about  the  agreement  There  had  been 
no  condition  between  us  as  to  such  an  agreement  before  I  made  the 
application.    It  was  at  the  time  of  the  agreement  the  condition  oc- 
curred.   He  went  on  selling  off    He  was  taken  in  to  take  care  of 
the  cash.    The  business  went  on  in  that  way  up  to  15th  January. 
The  stock  was  then  reduced.  I  intended  leaving  the  place  as  soon  as  1 
got  everything  sold  oft,  and  my  creditors  paid  off.    The  arrangement 
was  made  to  secure  MeKenzie  and  the  other  creditors.    Most  of  our 
sales  were  cash  sales,  but  there  were  not  many  credit  sales.    The 
books  shewing  the  credit  sales  were  destroyed  by  fire.    We  bought 
no  stock  after  this  arrangement  was  made.    I  donH  know  how  the 
fire  took  place.    It  occurred  between  one  and  two  o'clock.    The  first 


VOL.  IV.]    SUPBElfB  COUET  OP  CANADA.  673 

notice  I  had  of  it  was  when  I  got  up  to  attend  to  my  little  girl  and       1880 
I  saw  some  smoke  in  the  room,  and  I  then  went  to  the  room  where  i|-2q'^--^ 
we  kept  a  stove  and  saw  the  fire  was  out  there,  and  then  I  got  hold  9, 

of  my  wife  and  child  and  carried  them  out  There  was  then  no  fire  Thb 
in  my  place.  I  went  out  by  the  back  of  my  house  and  saw  the  fire  ^^^^^ 
coming  out  of  the  hardware  store  next  door.  They  kept  some  coal  Yatx 
oil  next  door.  I  couldn^t  tell  how  much.  There  was  a  place  back  Ii^s-  Co. 
in  the  yard  where  they  kept  coal  oil.  I  couldn't  say  in  what  part  of  tMtohie  CJ 
the  hardware  store  they  kept  coal  oil.  Mr.  McKenzie  carried  on  the  i-.. 
business  with  me  at  the  time  of  the  fire.  His  son  had  been  with  me 
all  along;  and  was  with  me  when  the  fire  occurred.  Mr.  Holmes 
handed  me  my  policy.  I  had  no  connection  with  Holmes  from  the 
time  I  made  the  application  till  I  got  the  policy.  From  the  time  I 
got  the  policy  and  the  fire  Holmes  and  I  had  no  conversation  about 
it.  At  the  time  he  gave  me  the  policy  nothing  was  said.  He 
just  handed  it  to  me.  I  didn^t  write  to  Holmes  at  any  time.  I 
never  sent  any  letter  to  the  company  before  the  fire.  The  signa- 
ture to  the  proof  of  loss,  now  produced  marked  B,  is  mine.  The 
signature  to  the  paper  produced  marked  **  C/'  is  Mr.  McKenzie's. 
I  can't  say,  I  am  sure,  why  I  didn't  tell  the  company  of  the 
arrangement  with  Mr.  McKenzie  when  I  made  the  appHcation.  I 
thought  there  was  plenty  there  to  pay  every  man.  After  I  made 
the  arrangement  with  McKenzie  I  began  to  reduce  the  stock, 
and  had  no  intention  of  increasing  it.  I  intended  to  sell  off*  I 
gave  no  notice  to  Holmes  of  my  arrangement  with  McKenzie, 
nor  did  I  authorize  any  one  to  do  so,  nor  hav^  I  any  reason 
to  believe  any  other  person  gave  such  notice.  At  the  time  of 
the  fire  I  suppose  my  liabilities  were  somewhere  between  $2,000  and 
$3,000.  We  arrived  at  the  credit  sales,  after  the  loss,  from  ^what  we 
knew  of  them  in  round  figures.  The  cash  sales  were  something  over 
$700.  The  stock  book  we  last  used  was  not  the  same  one  that  we 
used  when  I  purchased.  It's  a  new  stock  book.  The  old  one  was 
destroyed  by  the  fire.  At  the  last  stock-taking  we  put  down  the 
goods  at  less  than  invoice  price.  Some  of  the  stock  destroyed  had 
been  in  hand  since  the  purchase.  1  was  also  insured  in  the  Western.  I 
valued  stock  at  the  time  of  fire,  at  $4,354.91.  It  was  because  he  was 
there  to  look  after  things,  that  I  stated  in  my  application  that  I  was 
the  6ona,/fde  owner. 

Oross-examined — ^The  valuation  of  stock  at  time  of  fire  was 
based  on  the  last  stock-taking.  Because  the  stock  was  taken  at  a 
reduced  figure  the  amount  at  the  time  of  the  fire  would  be  much 
larger.  We  add  usually  more  than  20  per  cent,  to  actual  cost  price 
to  cover  profits,  carriage,  &c.  When  I  made  this  valuation  I  honest- 
4S 
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1880       ly  believe  it  was  eoTreCt.    Our  sales  were  mosUy  cash,  and  very  little 

VnDiTiuM  ^'^^  from  the  beginning.     I  believe  the  amount  of  debt  due  me 

0,         from  beginning  to  time  of  fire  was  $288.     There  mi^t  have  been  t 

Thb       few  dollars  of  this  incurred  after  the  last  stock-taking.    I  think  in  the 

ID 

^Houax  ^^^  book  no  distinction  was  made  between  cash  received  on  sales 
Futi       and  cash  received  on  debts  due  from  the  beginning.    The  cash  re- 

Inb.  Co.  oeived  for  sales  made  before  last  stock-taking  would  be  about  the 
fiitohiZ(U  ^^^°^®  ^  ^^  amount  of  credit  sales  after  last  stock-taking.  We  ar- 
rived at  amoimt  of  stock  at  the  time  of  fire  by  deducting  from  the 
amount  at  last  stock-taking  the  cash  sales,  less  10  per  centw,  and  the 
value  of  goods  saved.  I  never  saw  the  policy  before  the  fire.  When 
I  made  the  application  I  told  Holmes  that  McKenzie  and  MeMasUr 
is  Co.  had  a  claim  against  me.  I  told  him  the  insurance  was  for  the 
benefit  of  my  creditors.  The  agreement  marked  ''A"  was  subse- 
quently made  to  carry  out  the  intention  I  expressed  to  Holmes, 
Thomas  Holmes  filled  out  this  application  for  me ;  Ldid  nothing  bat 
sign  it.  He  read  it  over  to  me.  I  applied  to  Holmes  first  for  an  in- 
surance on  the  whole,  and  he  put  the  half  in  the  Phcsnix  of  his  own 
notion.  It  was  read  over  to  see  if  it  was  right  for  the  benefit  of  my 
creditors.  [Mr.  Cameron  proposed  to  ask,  ''  when  you  stated  in  i^ 
plication  the  average  value  of  your  stock  at  $6,000  did  you  mean  be- 
fore the  application?"  and  I  refuse  to  admit  it]  The  reason  why  I 
did  not  afterwards  mention  the  agreement  marked  ''A"  was  be- 
cause I  thought  it  was  suflSciently  mentioned  in  the  application.  I 
don't  know  whether  I  ever  saw  the  inspector  before  now.  The  papers 
for  proof  of  loss  were  first  sent  to  Mr.  McKenzie.  I  remember  get- 
ting papers  from  the  inspector  to  have  proof  made  in  my  name  at 
the  time  of  the  application  and  after  I  was  really  owner  of  the  goods, 
subject  to  the  claims  of  McKenzie  and  others.  I  never  ceased  carry- 
ing on  the  business  up  to  the  timaof  the  fire.  I  had  the  general 
management  of  the  business  all  the  time.  McKenzie  was  helping  me 
to  sell.  There  was  no  change  in  the  books,  or  accounts.  I  took 
home  the  goods  that  were  saved.  At  the  time  of  the  agreement  I 
was  indebted,  but  I  had  enough  to  pay  everybody  in  full,  but  I 
wanted  Mackenzie  in  to  help  me.    Holmes  lives  near  me. 

i2e-Oos«-^amine(2— According  to  the  way  it  was  done  the  Wesi- 
em  would  only  take  $2,000  on  the  stock.  Mr.  Holmes  didn't  tell 
me  why  application  was  made  in  the  Phoenix.  I  gave  Mr.  Holmes 
the  information  contained  in  the  application.  I  mean  the  answers 
to  the  questions.  1  mentioned  to  Holmes  that  loss  was  to  be  payable 
to  my  creditors.  Up  to  that  time  I  had  not  spoken  to  McKensnc 
about, it.  At  the  time  of  the  application  my  creditors  had  been 
pressing  me.    Mr.  McKenzie  was  pressing  me.     I  myself  suggested 
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the  agreement  with  McKenzie,  and  the  agreement  was  drawn  up  by  1880 

a  lawyer.    I  didn't  explain  any  of  my  business  difficulties  to  Molmes.  j£^q2JJj,j 

1  only  told  Holmes,  MeKenzU  and  others  were  creditors.  o. 

Jambs  MoQuben.  Thb 

Taken  and  signed  before  me  this  >  VTrpnAT 

8th  October,  1878.  J  Ftoa 

W.  R  SQUIEB,  EzR.  Ins.  Co. 

A  fire  occurred  which  destroyed  the  property  insured  Bitchie,CJ. 
on  the  15th  January,  1878  ;the  policy,  which  was  dated 
the  12th  December,  18^77,  was  not  delivered  until  the 
morning  after  the  fire.  After  the  loss  on  the  80th  of 
January,  1878,  the  inspector  of  the  defendants  wrote 
McKenzie  as  follows : — 

Post  Cabd. 

Oeo.  MeKenzie,  Esq.,  Winghamf  Ont 

TaronlOf  Jan.  30th,gi878. 
Dbab  SiBy— .Yours  of  the  24th  inst.  to  hand,  and  in  reply  would  say 
Mr.  McQueen  has  been  sent  claun  papers  to  be  filled  in,  and  as  the 
policy  has  not  been  assigned  to  any  one,  he  is  the  only  one  that  can 
make  out  such  papers ;  of  course  when  the  amount  of  damage  is  set- 
tled, the  parties  named  in  the  application  have  a  right  to  receive  the 
same. 

I  am,  yours,  Ac, 

OoLB  R.  Pbok, 

Inspector. 

And  on  the  13th  January,  1878,  he  agrees  with  Mc- 
Kenzie as  follows : — 

Lbtter. 

Geo.  McKenzie,  Esq. 

Toronto,  13th  February,  1878. 
Dbar  Sir, — I  would  like  to  have  all  the  information  possible  to  lay 
before  ^e  Board  at  its  next  meeting  in  reference  to  the  McQtieen 
claim.  Will  you  kindly  let  me  know  who  were  Mc  Queen* s  creditors 
at  the  time  the  fire  occurred,  and  what  was  the  amount  of  their  res- 
pective claims.  As  vouchers  for  correctness  of  prices  at  stock-taking, 
the  Board  will  probably  require  duplicate  invoices  of  stock,  which 
you  had  better  have  ready. 

Respectfully  yours, 

OoLB  R.  Pbok, 

Inspector. 
34 
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1880         The  manager  says :  "  I  presume  that  was  written  by 
MoQuBBN  my  authority." 

rj!^  It  is  now  claimed  that  the  loss  cannot  be  recovered 

Ph(bnix    on  account  of  the  transfer  to  McKenzie,  and  because  it 

Fiug      is  alleged  no  notice  was  given  of  it  to  the  company ; 
^^^'  ^'   and  if  entitled  to  recover,  the  plaintiff  is  only  entitled 
Ritoliie,CJ.to  recover  to  the  extent  of  his  own  interest. 

As  to  the  first,  the  interim  receipt  was  granted  with 
ftill  knowledge  by  the  agent  of  defendants  that  the 
insurance  was  for  the  security  of  plaintiff's  creditors  as 
well  as  himself  He  was  informed  and  consulted  as  te 
the  transfer  and  the  notification  thereof  to  the  company, 
and  McKtnzie  says :  "  When  he  wished  the  agent  to 
write  to  the  company  and  tell  them  what  had  been 
done,  he  told  him  (McKenzie)  there  was  no  necessity,  as 
the  policy  was  payable  to  the  creditors  and  I  being  one 
it  was  not  necessary,"  and  after  the  fire,  from  the  letters 
of  the  inspector,  the  liability,  if  not  in  express  terms 
admitted,  certainly  was  inferentially  recognized. 

It  is  not  at  all  to  be  wondered  at  that  the  agent  treated 
the  information  as  immaterial  to  be  communicated,  for 
in  substance  and  reality  there  was  no  change  in  the 
position  of  matters,  as  between  the  plaintiff  and  defend- 
ants, and  no  new  parties  were  introduced  into  the  tran- 
saction.    Had  the  plaintiff  made  an  assignment  where- 
by he  had  parted  with  his  interest  in  the  property,  the 
case  would  have  been  very  different.     Though  he  trans- 
ferred the  legal  title  in  the  goods  to  McKenzie^  the  real 
pecuniary  interest   of  neither  him  nor  McKenzie  was 
altered.    As  insured  by  the  interim  receipt,  if  the  goods 
were  destroyed  by  fire  the  creditors  would  receive  their 
payment,  and  plaintiff  so  be  relieved  from  his  indebted- 
ness, and  plaintiff  would  receive  the  surplus ;  if  the 
goods  had  not  been  insured  the  whole  loss  would  fall 
on  plaintiff,  as  he  would  lose  his  goods  and  still  have  to 
discharge  his  indebtedness  to  his  creditors  ;  so,  though 
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the  assignment  was  made  to  McKenzie^  if  the  goods  ^^^^ 
were  destroyed  without  insurance,  plaintiff  would  McQuebn 
be  in  the  same  position,  and  if  destroyed,  as  r^^^ 
they  were,  the  result  is  just  the  same  as  if  destroyed  ^®^^^ 
after  interim  receipt  given  and  before  assignment,  for  Fire 
McKenzie  and  creditors  will  be  entitled  to  receive  only  ^^^'  ^* 
what  is  due  them,  and  plaintiff  will  get  the  surplus.  Ritchie,CJ. 
So  that,  as  plaintiff  was  at  the  time  of  the  making  of  the 
interim  receipt  interested  to  the  whole  value  of  the  pro- 
perty and  to  the  full  amount  assiired  in  case  of  loss,  so 
was  he  interested  after  the  assignment  and  at  the  time 
of  the  loss.  And  so  the  creditors  were  in  like  manner 
interested  in  the  insurance  under  the  interim  receipt  in 
case  of  loss,  and  under  the  assignment  and  policy,  but  not 
to  any  other  or  greater  or  less  extent,  the  only  change  in 
the  position  of  the  parties  being  that  the  legal  title  of  the 
property  was,  after  the  assignment,  in  McKenzie  in  trust 
for  the  creditors  and  plaintiff,  instead  of  the  legal  title 
being  in  plaintiff  for  the  benefit  of  the  creditors  and  him- 
self, the  equitable  and  beneficial  interests  of  both  plain- 
tiff and  creditors  being  at  time  of  interim  receipt  and 
continuing  till  time  of  loss  the  same.  I  think  it  is 
not  open  to  defendants,  after  what  took  place  be- 
tween plaintiff,  McKenzie  and  the  defendants,  by  and 
through  their  agent,  and  after  having,  after  the  loss, 
handed  over  the  policy,  and  subsequently,  through  their 
inspector,  after  knowledge  of  the  assignment,  recognized 
the  claim  as  valid  and  apparently  only  desired  to  be 
satisfied  as  to  the  amount,  now  to  dispute  it ;  and  as  to 
plaintiff  only  recovering  what  may  after  payment  of 
the  creditors  be  coming  to  him,  what  I  have  already  said 
shows  he  had  an  insurable  interest  in  the  whole  value  of 
the  goods.  All  matters  connected  with  the  transaction, 
both  before  the  interim  receipt  and  after,  and  before  the 
date  and  issuing  of  the  policy  and  its  delivery  as  a  valid 
and  binding  instrument,  were  fully  and  truthfully  com- 
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1880     mnnicated  to  the  agent  authorized  by  the  company  to 
MoQunnr  effect  the  insurance.    In  fact,  all  was  done  tinder  his 

Tbs      ^^<^  <^d  subject  to  his  directions.    He  was  the  party, 
PBounz   as  agent  for  defendants,  in  immediate  communication 

FiBi      with  the  assured,  and  the  assured  through  him  with 
^^^  ^*   the  defendants.     I  think  he  must  be  assumed  to  have 
BitchieiCJ.been  furnished  by  his  principals  with  all  necessary  in- 
formation to  enable  him  to  deal  in  a  proper  manner 
with  the  parties  who  the  company,  through  him,  sought 
to  get  to  insure  with  them. 

To  him  the  assured  most  naturally  would  and  did 
apply,  and  on  the  information  furnished  by  him  the 
assured  acted,  and  he  well  knowing  that  in  fact  the  in- 
terest of  the  parties  remained  the  same,  and  that  there 
was  no  substantial  change  in  the  position  of  the  pro- 
perty or  the  parties  in  reference  thereto,  the  change  be- 
ing, in  truth,  merely  to  keep  the  property  in  the  position 
it  was,  so  that  it  might  not  be  seized  by  any  one  credi- 
tor, but  be  held  for  the  benefit  of  all,  and  they  get  the 
benefit  of  the  insurance  money  in  case  of  loss,  as  was 
contemplated  when  the  original  application  was  made, 
in  other  words,  simply  to  secure  the  cohtinuance  of  the 
arrangement  as  to  the  insurance  for  the  benefit  alike  of 
the  creditors  and  the  assured,  and  without  in  any  way 
increasing  the  liability  of  the  insurers.  The  company, 
through  him,  their  agent,  did  not  treat  the  transfer  in 
this  case  as  an  "  alienation  by  sale,  insolvency  or  othe^ 
wise,''  and,  therefore,  not  such  a  transfer  as  was  con- 
templated by  the  conditions  of  the  statute,  and  so  not 
in  this  case  a  transfer  of  a  character  to  affect  their  posi- 
tion as  insurers,  or  in  anyway  to  change  the  risk  or 
increase  their  liability,  and,  therefore,  not  neces- 
sary to  be  communicated  in  writing  to  the 
company  or  endorsed  on  the  policy,  which,  in  fact, 
could  not  be  done.  Therefore  in  view  of  what  took  place 
between  the  assured  and  the  company  thro'  their  a^nt, 
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and  the  delivery  of  the  policy  after  the  loss  without      1^80 
objection,  and  the  conduct  of  the  company,  thro'  their  MoQuanr 
ofBlcers,  in  inferentially    recognizing    and  admitting      ,^ 
their  liability  after  the  loss  and  after  knowledge  of  the    ^^wra 
assignment,  desiring  only  to  be  satisfied  as  to  the      fibb 
amount,  was  a  fall  ratification  of  all  that  had  been  done   ^^  ^' 
by  the  agent,  I  think,  now  to  permit  the  company  to  Kitchie,aj. 
ignore    the  knowledge  and   conduct  of  their   agent 
and  officers  (all  which  I  think  we  must  assume  was 
within  the  scope  of  their  authority)  and  to  repudiate 
all  they  wrote  and  said  and  did,  and  so  to  deny  success- 
fully their  liability  xmder  such  circumstances,  would  be, 
in  my  opinion,  to  allow  them,  with  the  sanction  of  a 
court  of  justice,  to  evade  payment  of  what  their  agent, 
cognizant  of  all  the  circumstances  and  who  acted  for 
tiiem  throughout,  says  is  an  honest  claim,  and  would 
be  thereby  to  assist  them  in  i>erpetrating  a  gross  fraud 
on  an  innocent  party,  who  dealt  with  them  through 
their  agent  and  officers  in  a  frank,  truthful  and  straight- 
forward manner. 

The  appeal  must  be  allowed  with  costs  in  this  court 
and  in  the  Oourt  of  Appeal,  and  the  judgment  of  the 
Court  of  Common  Pleas  affirmed,  except  so  much  requir- 
ing the  plaintiff  to  produce  and  file  the  releases  by  said 
judgment  required  to  be  produced  by  the  plaintiff. 

Steono,  J. : — 

I  concur  with  Mr.  Justice  Gfwynne. 

FouBXTEB,  J.,  concurred. 

Henry,  J.: — 

The  discussion  of  the  points  in  this  case  took  a  wider 
range  than,  in  my  opinion,  was  necessary  to  determine 
the  rights  of  the  parties  to  be  affected  by  our  judgment. 

The  action  was  brought  to  recover  two  thousand 
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loss,  interested  in  the  said  dry  goods,  groceries,  boots      1880 
and  shoes,  as  alleged/'  MoQubbk 

That  plea  is  put  in  as  an  answer  to  the  whole  claim       r^^^ 
of  the  appellant.     It  must  be  sufficient  to  defeat  the    Phqbnix 
whote  claim,  or  it  is  not  an  answer  at  all.     If,  there-      firb 
fore,    the    appellant    at    the    time  of   the    loss    had   l^s^Co. 
any  insurable  interest  in  the  goods  covered  by  the  Henry,  J. 
policy,  our  judgment  must  be  for  him.    The  evidence 
shows  that  the  appellant  was  the  owner  of  the  goods  in 
question,  which  formed  the  stock  of  a  business  then 
being  carried  on  by  him.     Being  in  solvent  circum- 
stances, but  behind  hand  in  meeting  promptly  the  bills 
of  some  of  his  creditors,  and  to  secure  them,  he  made, 
on  the  28th  of  November  (some  days  after  his  applica- 
tion for  the  insurance),  the  assignment  in  trust  referred 
to  and  in  part  recited  in  the  declaration.    It  would  be, 
I  think,  an  unnecessary  waste  of  language  to  prove, 
that  by  such  an  assignment  the  appellant  did  not  part 
with  his  whole  interest ;  but  afterwards  had,  as  cestui- 
que-trusty  a  valid  insurable  interest.     I  will  have  occa- 
sion hereafter  to  refer  more  particularly  to  this  subject 
when  dealing  with  the  defence  under  other  pleas,  and 
feel  it  quite  enough  to  say  at  present  that  the  third 
plea  is  not  an  answer  to  the  appellant's  claim  or  the 
declaration  setting  it  out. 

There  is  not  the  slighest  pretence  that  there  is 
any  evidence  to  sustain  the  fourth  plea, that  the  appellant 
made  a  false  and  fraudulent  account  of  the  loss. 

The  5th  plea  alleges  the  making  of  the  application, 
and  that  the  appellant  therein  represented,among8t  other 
':hings,  that  the  goods  were  not  encumbered  by  mortgage 
)r  otherwise  ;  that  the  value  of  his  average  stock  was  six 
honsand  dollars ;  that  the  appellant  therein  declared  the 
tatements  in  the  application  were  a  just  and  true  ex- 
position of  all  the  facts,  &c.,  in  regard  to  the  condition, 
itnation,  value  and  risk  of  the  property  to  be  insured, 
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1880     dollars,  insured  upon  goods  of  the  appellant  by  a  policy 

MoQuuM  issued  by  the  respondent's  company,  dated  the  twelfth 

f^^      of  December,  1877,  but  not  delivered  to  the  appellant 

Ph<bnix   till  after  the  loss,  which  occurred  by  fire  on  the  fifteenth 

FiRB      of  January,  1878.    The  declaration  sets  out  the  policy 

^^^  ^*   with  the  statutory  conditions  applicable  to  the  points 

Henry,  J.  in  issue,  and  "  variations  in  conditions  applicable  to 

mutual  insurances  "  and  '*  additional  conditions."    In  it 

the  appellant  avers  that  after  making  application  for 

this  insurance,  and  some  time  before  the  fire,  he  made 

an  assignment  in  trust  to  one  George  McKenzie  of  the 

goods  insured  (he  having  then  a  contract  of  insurance 

upon  them  in  the  shape  of  what  is  called  an  interim 

receipt)  to  sell  the  goods  to  pay : — 1st,  the  costs  of  the 

execution  of  the  trust ;  2nd,  to  pay  himself  and  the  other 

creditors  of  the  appellant  the  amounts  due  to  them,  or 

if  insufficient  for  that  purpose,  to  divide  the  trust  frmd 

amongst  them  in  proportion  to  their  respective  claims; 

and,  in  the  third  place,  to  pay  the  balance  of  the  trust 

fund,  if  any,  to  the  appellant ;   that  at  the  time  of  the 

loss  the  property  assigned  was  more  than  sufficient  to  pay 

his  creditors,  and  a  surplus  was  afterwards  coming  to 

him  out  of  the  proi>erty  so  insured ;   that  at  the  time 

of  the  making  of  the  policy  the  respondents  were  aware 

of  the  assignment  in  trust ;  and  that  the  creditors  were 

interested  in  the  insured  property,  of  which,  at  the  time, 

the  respondents  had  due  notice ;    that  the  plaintifi*  and 

the  creditors  were  so  interested  when  the  loss  occurred ; 

and  assigned  a  breach  for  non-payment  of  the  amount 

insured  either  to  the  appellant  or  the  creditors  referred 

to  in  the  policy,  and  to  whom  the  loss,  if  any,  was  made 

payable. 

To  this  declaration  seven  pleas  were  put  in. 

The  first  one  requiring  notice  is  the  third.    It  allies 

that  the  appellant ''  was  not,  at  the  time  of  the  alleged 
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loss,  interested  in  the  said  dry  goods,  groceries,  boots      ^^^ 
and  shoes,  as  alleged/'  McQueen 

That  plea  is  put  in  as  an  answer  to  the  whole  claim       r^^^ 
of  the  appellant.     It  mnst  be  sufficient  to  defeat  the    Ph(bnix 
whole  claim,  or  it  is  not  an  answer  at  all.     If,  there-      j^^ 
fore,    the    appellant    at    the    time   of   the    loss    had    I^^s^Co. 
any   insurable  interest  in  the  goods  covered  by  the  Henry,  J. 
policy,  our  judgment  must  be  for  him.    The  evidence 
shows  that  the  appellant  was  the  owner  of  the  goods  in 
question,  which  formed   the  stock  of  a  business  then 
being  carried  on  by  him.     Being  in  solvent  circum- 
stances, but  behind  hand  in  meeting  promptly  the  bills 
of  some  of  his  creditors,  and  to  secure  them,  he  made, 
on  the  28th  of  November  (some  days  after  his  applica- 
tion for  the  insurance),  the  assignment  in  trust  referred 
to  and  in  part  recited  in  the  declaration.    It  would  be, 
I  think,  an  unnecessary  waste  of  language  to  prove, 
that  by  such  an  assignment  the  appellant  did  not  part 
with  his  whole  interest ;  but  afterwards  had,  as  cestui- 
que-irusty  a  valid  insurable  interest.     I  will  have  occa- 
sion hereafter  to  refer  more  particularly  to  this  subject 
when  dealing  with  the  defence  under  other  pleas,  and 
feel  it  quite  enough  to  say  at  present  that  the  third 
plea  is  not  an  answer  to  the  appellant's  claim  or  the 
declaration  setting  it  out. 

There  is  not  the  slighest  pretence  that  there  is 
any  evidence  to  sustain  the  fourth  plea, that  the  appellant 
made  a  false  and  fraudulent  account  of  the  loss. 

The  5th  plea  alleges  the  making  of  the  application, 
and  that  the  appellant  therein  represented,amongst  other 
things,  that  the  goods  were  not  encumbered  by  mortgage 
or  otherwise  ;  that  the  value  of  his  average  stock  was  six 
thousand  dollars ;  that  the  appellant  therein  declared  the 
statements  in  the  application  were  a  just  and  true  ex- 
position of  all  the  facts,  &c.,  in  regard  to  the  condition, 
situation,  value  and  risk  of  the  property  to  be  insured, 
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1880      zojar  OS  the  same  was  known  to  kim ;  and  agreed  that 
McQunv  the  same  should  be  held  to  form  the  basis  of  the  liabili- 
^^      ties  of  the  respondents ;  that  the  policy  was  effected  npon 
PH<B2nx    those  representations ;    that  after  the  application^  and 
f^B^   before  the  making  of  the  policy,  to  wit,  on  the  28th  of 
Ins.  Co.   November,  the  appellant  assigned  the  insured  property 
Henry,  J.  to  One  OeoTge  McKenzie,  in  trust  to  sell  the  same  and 
apply  the  moneys  to  arise  from  such  sale  in  the  man- 
ner set  forth  in  the  declaration,  and  put  McKenzie  in 
possession  of  the  goods  ;  that  the  plaintiff  then  ceased 
to  carry  on  business  or  keep  Ids  stock  in  trade  up  to  an 
average  value  of  six  thousand  dollars ;  that   it   was 
material  to  be  made  known  to  them  (the  insurers)  that 
the  appellant  had  so  assigned  and  transferred  the  pro- 
perty and  had  ceased  to  cary  on  busine^  or  keep  his 
average  stock  up  to  the  value  of  six  thousand  dollars, 
in  order  to  enable  them  to  estimate  the  risk,  but   (and 
here  is  the  gravamen  of  the  charge  and  upon  which  the 
defence  is  rested.) 

That  the  p]sintiff,fraudul€nily  and  deeeiifuUy^  and  with  mtent  to 
induce  the  defendants  to  effect  the  said  policy,  concealed  trom  the 
defendants  the  fact  that  he  had  so  assigned,  transferred  and  set  over 
the  said  property  to  the  said  George  McKenziefBXid  delivered  possession 
thereof,  and  had  ceased  to  carry  on  business,  or  to  keep  up  the 
general  average  value  of  his  stock,  and  did  not  give  the  defendants, 
or  their  local  ageni^  any  notice  thereof,  by  reason  of  which  conceal- 
ment the  defendants  aver  the  said  policy  was  and  is  void. 

I  have  had  no  little  difficulty  in  determining  whether 
the  alleged  concealment  is  by  the  plea  made  applicable 
to  the  time  of  the  application,  or  to  a  concealment  of 
the  transfer  between  the  time  of  the  application  and 
the  making  of  the  policy,  and  I  cannot  even  now 
congratulate  myself  upon  having  arrived  at  a 
proper  conclusion  as  to  what  was  intended.  Some 
parts  of  the  plea  could  only  apply  to  a  concealment 
at  the  time  of  the  application,  but  that  again  Ib 
wholly    inconsistent    with    other    parts  of  it,    and 
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with  the  acknowledged    facts,  and  is  in  its    nature      ^^^ 
impossible,     for    there     could    be     no     concealment  MoQubbn 
at  time  of  the  application  of  what  had  not  then  taken      r^^^'^ 
place.    If  applicable  at  all,  it  can  only  be  an  alleged    Phcenix 
concealment  of  the  subsequent  assignment  between  the      firb 
time  of  its  execution  and  the  making  of  the  policy.    ^^'  ^* 
How  the  failure  to  give  notice  of  the  assignment  (if  Henry,  j. 
such  were  the  case)  can  be  called  a  fraudulent  or  deceit- 
ful concealment,  I  am  wholly  at  a  loss  to  discover.    The 
plea  shows  that  there  is  no  ground  for  imputing  any 
concealment  when  the  application  was  made.    The  ap- 
plication being  then  correct  and  unassailable,  the  policy 
might  be  avoided  for  other  reasons,  but  certainly  not 
for  those  set  out  in  the  plea.    But  the  plea  rests  the 
defence  under  it  on  the  further  ground  that  the  appel- 
lant "did  not  give  to  the  defendants  or  their  local 
agent "  any  notice  of  the  assignment  and  other  things 
therein  mentioned,  but  the  evidence  shows  the  local 
agent  knew  all  about  it.    He  was  consulted  before  it 
was  made,  and  agreed  to  it,  and  knew  of  it  several  days 
before  the  policy  was  issued. 

I  will  conclude  my  remarks  as  to  that  plea  briefly 
thus :  In  the  first  place,  it  raises  no  material  issue,  nor 
does  it  contain  a  sufficient  answer.  2nd.  It  is  un- 
true, when  charging  the  appellant  with  any  fraud- 
ulent or  deceitful  concealment,  and  it  is  equally 
untrue  in  the  statement  that  he  did  not  give  the 
respondents  or  their  local  agent  notice  of  the  assignment 
when  made.  The  evidence  shows  the  very  opposite. 
3rd.  I  think  the  plea  is  bad  for  the  reason  that  the 
assignment  was  not  of  that  nature,  that  in  this  case 
rendered  any  notice  of  it  necessary.  The  appellant, 
it  is  true,  by  the  assigment  changed  the  nature 
of  his  interest,  but  he  still  retained  such  an  in- 
terest as  would  be  considered  an  insurable  one  for  the 
whole  vi^ue  of  the  property ;  and  if  his  application  had 
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^^y      been  made  after  the  assignment,  his  right  to  insure  and 
McQxmar  recover  on  a  policy  would  have  been  in  law  the  same 
q^j      as  it  had  been  previous  to  it.    If,  indeed,  the  appellant 
Ph(enix    stated  in  his  application  that  he  was  the  sole  owner^  so 
FiRB      ^^  ^^  negative  the  fact  of  a  trust  assignment,  the  case  might 
Ins.  Ck).   ]yQ  different,  and  the  assignment  and  a  change  of  posess- 
Henry,  J.  io»,  if  shown,  might  be  reasonably  considered  as  cir- 
cumstances  necessary  to  be  communicated  in  the  appli- 
cation, and  if  made  after  the  issue  of  the  policy  to  the 
applicant,  it  might  require  the  written  assent  of  the 
Company.      I  have,  however,  looked  carefully  at  the 
application  and,  strange  to  say,  although  apparently 
stated,  in  reality  it  is  not,  that  the  appellant  was  the 
owner  of  the  goods.    The  first  question  to  be  answered 
by  the  applicant  relates  to  landed  property,  and  is  so 
answered.    The  2nd,  "  Is  applicant  owner  of  property 
insured  ?    If  not,  give  owner's  name."    The  answer  is : 
"The   owner,   Geo.  McKenzie, — applicant  is   tenant." 
The  8rd  question,  "  Name  of  tenant  or  occupant  ?  "  Ans- 
wer "  James  McQueen"    These  are  the  only  questions 
and  answers  in  any  way  relating  to  the  ownership  of 
the  goods,  if  even  they  do,  which  I  think  is  not  the 
case.    The  three  questions  read  seriatim  are  calculated 
to  impress  the  idea  that  the  second  did  not  refer  to 
landed  property.     It  is  seldom,  if  ever,  such  a  question 
would  be  asked  as  to  goods  ;  but  owing  to  mortgages, 
&c.,  it  is  more  necessary  to  ask  such  about  landed  pro- 
perty.   The  question  is  followed  by  the  direction  "  If 
not,  give  owner's  name, "  and  that  immediately  followed 
by  requiring  the  "  name  of  tenant  or  occupant,"  shows 
clearly  that  question  number  two  was  originally,  at  all 
events,  intended  to  enquire  as  to  landed  property.    The 
application  was  filled  in  by  Holmes,  the  local  agent  of 
the  respondents,  and  he,  as  their  agent,  and  acting  for 
them,  wrote  an  answer  to  question  number  two  as  applic- 
able to  landed  property.  The  result  is,  that  if  the  question 
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was  intended  to  ascertain  the  owner  of  the  goods,  it  failed      ^^y 
in  its  object ;  and  under  the  circnmstances  the  appel-  McQuebn 
lant  cannot  be  said  to  have  represented  himself  as  the      rp^^ 
owner  of  goods  wholly  nnencumbered.    If  a  mistake  in    Ph<bnix 
this  respect  was  really  made  in  the  filling  np  of  the  ap-      firb 
plication  by  the  re8i)ondents  through  their  agent,  the    ^®-  ^• 
appellant  is  not  answerable.   The  agent,  in  his  evidence,  Henry,  J. 
says':  "My  powers  were  to  take  applications  and  to 
forward  them  to  Toronto^  and  give  interim  receipts.    I 
was  agent,  and  had  whatever  powers  that  gave  me." 
Some  fire  insurance  companies  provide  against  their 
liability  through  the  mistake  or  wrongful  act  of  any  of 
their  local  agents,  and  the  policies  provide  that  if  an 
application  be  filled  up  by  such  agent  it  will  be  deemed 
the  act  of  the  applicant.    There  is  no  such  provision  in 
this  policy,  and  in  such  a  case  I  must  look  at  the  act 
of  the  agent  here  as    that  of  his  principal.    He  had 
authority  over  the  whole  subject-matter  up  to  the  re- 
ceipt of  the  premium  and  the  granting  of  the  interim 
receipt,  and,  as  I  hold,  he  was  the  proper  recipient  of 
a  requisite  notice  of  any  change  up  to  the  making  of 
the  policy.    Under  the  circumstances,  I  think  no  notice 
of  the  change  was  necessary,  but  if  it  were,  I  think  that 
given  to  the  agent  was  sufficient.     If  the  manager  of 
the  company  looked  carefully,  as  it  was  his  duty  to  do, 
at  the  answers  given  tc  the  printed  questions,  he  could 
not  have  failed  to  discover  the  mistake  (if  it  was  one) 
of  the  agent  in  filling  up  that  to  question  number  two. 
By  not  doing  so,  and  by  not  seeking  for  further  informa- 
tion as  to  the  ownership  of  the  goods  before  issuing  the 
policy,  the  company  is  now  estopped  from  saying  that 
the  appellant  made  any  false  representation  whatever  as 
to  such  ownership. 

The  sixth  plea  alleges  the  application  and  payment 
of  the  premium  and  the  issue  of  the  interim  receipt 
which  it  recites  :   that  the  receipt  constituted  an  insur- 
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1880      ance  for  thirty  days  unless  sooner  cancelled,  "  subject 
McQueen  to  all  the  conditions,  rales  and  rogolations  in  and  en- 
J^       dorsed  upon  the  printed  form  of  policy  in  use  by  the 
Ph(enix   defendants  at  the  date  thereof;"  that  the  receipt  was 
^^^^   not  cancelled,  but  the  same  was  in  force,  to  wit,  on 
Ins.  Co.   the  12th  of  December,  18Y7,  "  when  the  defendants  exe- 
Henry,  J.  cuted    and  delivered  the  policy  in   the   declaration 
mentioned " ;   that    the    conditions,    rules    and    re- 
gulations   set    out    in    the     declaration     are     the 
same  as  those  referred  to  in  the  interim  receipt ;  that 
the  appellant,  at  the  time  of  the  application,  was  the 
legal  and  equitable  owner  of  the  insured  property ;  but 
that,  while  the  same  was  covered  by  the  interim  re- 
ceipt, he  made  the  assignment  referred  to  in  the  decla^ 
ation. 

Without  the  written  permission  endorsed  on  the  poUcy  by  an  agent 
of  the  defendants  duly  authorized  for  that  purpose,  as  required  by  the 
condition  endorsed  on  the  said  policy,  and  without  the  knowledge  and 
consent  of  the  defendants. 

Had  the  appellant's  right  of  action  been  founded  on 
an  insurance  contract,  which  at  one  time  existed,  under 
the  interim  receipt  and  no  policy  issued,  I  could  under- 
stand a  contention  that  a  transfer  of  the  proi)erty  which 
would  have  left  no  interest  in  the  insured  at  the  time 
of  the  loss  would  prevent  the  recovery  of  the  amoimt 
covered  by  it ;  and  the  same  principle  is  equally  appli- 
cable when  the  insurance  was  by  a  policy.  We  are, 
however,  not  called  upon  to  say  anjrthing  as  to  the  effect 
of  the  conditions  as  applicable  to  an  interim  receipt 
By  the  terms  of  it  and  by  the  tacit  and  understood 
agreement  of  the  parties,  that  was  only  to  be  in  force 
till  a  policy  should  be  issued,  and  that  when  issued 
the  parties  were  to  be  governed  by  it  alone.  The  interim 
receipt  was  only  for  an  insurance  in  the  meantime. 
The  policy  by  express  words  related  back  to  the  time  of 
the  application,  and  was  in  all  respects  a  substitution 
for  the  interim  receipt. 
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The  question  then  is  not,  whether  the  appellant  for-      '880 
feited  his  insurance  under  the  interim  receipt,  for  that  MoQubbh 
is  not  the  issue,  but  did    he  forfeit    it    under    the      rj^^ 
subsequent  policy?    To  plead  to  the  action  on  the    Ph(bnix 
policy  what  is  stated  to  be  a  defence  under  the  interim      Ym^ 
receipt  would  be   a  departure,   would  raise  an  im-   ^^  Co. 
material  issue  and  be  therefore  no  defence.    How  then  Hemy,  J. 
does  the  condition  (No.  4)  operate  in  regard  to  the  interim 
receipt,  is  a  question  that  may  be  asked ;  and  my  answer 
is  that  in  consequence  of  the  pecular  wording  oi  it  it 
may,  as  I  think  it  is,  be  wholy  inapplicable.    The  con- 
dition is  that  license  to  assign  must    be  "  endorsed 
hereon."    Until  a   policy  exists  it    is  impossible  to 
endorse  anything  upon  it.     The  condition  is  there- 
fore   only    inapplicable     to     an     interim    receipt ; 
and    if   no    policy    issued,    and    an    action     were 
brought  on  an  interim  receipt,  I  should  have  great 
difficulty  in  deciding  that  the  condition  formed  a  part 
of   the  contract.    The   undertaking    of    the    insured 
amounts  to  this,  "  should  a  i>olicy  be  hereafter  issued  on 
my  application,  I  hereby  agree  to  make  no  assignment 
of  the  property  without  a  written  permission  endorsed 
thereon."    The  defence  therefore,  as  I  think,  could  not  be 
set  up  to  an  action  on  the  interim  receipt.    It  may  be 
considered  inequitable  to  rule  so,  but  it  must  be  remem- 
bered this  is  but  a  technical  objection  to  a  large  extent, 
and  where  such  are  raised  they  should  be  clearly  provided 
for,  and  companies  should  either  make  contracts  of  their 
own  drawing  plain,  or  take  the  consequences  of  all 
ambiguities  or  defects.     I  think  that  condition  No.  4 
refers  to  an  assignment  subsequent  to  the  i)olicy,  and 
not  to  one  subsequent  to  the  application  and  before  the 
making  of  the  policy  which  is  the  case  here. 

The  seventh  and  only  remaining  plea  alleges,  that  at 
the  time  of  the  sealing  and  delivery  of  the  policy  and 
loss,  the  property  was  owned  by  one  Oeorge  McKenzie^ 
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1880  As  set  out  in  the  plaintiff^ s  declaration,  and  the  interest  of  the 

-'^'^  plaintiff  in  the  said  property  was  not  stated  in  or  upon  the  said  policy 

^  as  required  by  the  said  statutory  condition  in  that  behalf  endorsed  on 

T^B  the  said  policy  as  required. 

Mutual       The  answer  to  tlie  defence  set  up  by  the  latter  plea  is, 

FiRB      gj.gt^  tj^at  the  property  was  not  owned  by  McKenzie^ss 

..-      evidenced    by  the  declaration     and    the  assignment 

Hen^  J.  t}^ej.^iii  recited,  at  any  time  up  to  the  loss,  so  as  denude 

the  assured  of  his  insurable  interest ;  and  secondly, 

that  by  the  wording  of  the  condition  it  does  not  apply 

to  an  assignment  previous  to  the  policy. 

The  4th  statutory  condition,  respecting  which  we  have 
heard  so  much,  is  after  all  to  a  great  extent  the  same  as 
the  law  otherwise  prescribes.    By  the  latter  no  one  can 
recover  on  a  fire  insurance  policy  unless  he  has  an  interest 
at  the  time  of  the  loss.  If  a  party  insured  property  and  sub- 
sequently assigned  it,  but  got  it  back  before  the  loss,  he 
could  recover.    The  conditions  generally  annexed  to 
policies  and  the  statutory  conditions  provide  othe^ 
wise.     They,  however,  provide  that,  if  the  company 
in  a  particular  manner  manifest  their  assent,  the  insur- 
ance still  remains  notwithstanding  the  assignment,  and, 
in  case  of  loss,  the  interested  party  will  be  indemnified 
up  to  the  amount  insured.  In  some  cases  this  is  secured 
by  an  assignment  of  the  policy  with  the  assent  of  the 
company.    Such  an  arrangement  disx>enses  with  the 
necessity  of  a  new  policy  and  enables  the  purchaser  to 
appropriate  for  his  own  benefit,  what  he  otherwise 
would  not  have,  the  policy  of  the  seller.     Where  the 
whole  interest  in  insured  property  is  assigned,  a  case 
arises  wherein  it  is  necessary,  for  the  object  just  men- 
tioned, to  obtain  the  assent  of  the  company,  the  object 
being,  as  the  seller's  interest  in  the  policy  ^will  be 
terminable  by  a  sale  and  transfer,  to  enable  the  purchaser 
to  get  the  benefit  of  the  unexpired  term,  and  in  case  of 
loss  to  recover  the  insurance.    Such  then  I  take  to  be 
the  object  and  intention  of  the  condition  in  question 


VOL.  IV.]    STJPBE1£B  COUBT  OP  CANADA.  680 

annexed  to  policies.    The  assignment  contemplated  I      18^0 
take  to  be  one  by  which  the  assignor  divests  himself  of  MoQubbk 
all  title  and  interest.  The  words  are :  "  If  the  property  is      ,j^ 
assigned," — ^which  means  wholly  transferred.    It  is  not    Pnannx 
prohibitory  of  the  assignment  of  an  interest  as  security  by      jp^j^ 
way  of  a  chattel  mortgage  or  otherwise,  where  the  result-   Im»-  Co. 
ing  beneficial  interest  remains ;  or  to  a  conveyance  made  Hemy,  J. 
to  enable  a  party  to  sell  and  convey  property  for  the  use 
and  benefit  of  the  party  making  it.    It  is  admittedly 
good  law  that  an  equitable  interest  is  sufficient,  and 
this  court  unanimously  lately  so  held  in  the  case  of 
Clark  V.  The  Scottish  Imperial  Insurance  Companp  (1).   In 
that  case  the  plaintiff  had  but  an  equitable  lien  without 
any  possession  of  the  subject-matter,  but  the  authorities 
justified  our  judgment.     In  this  case  the  appellant 
always  retained  an  insurable  interest  to  the  extent  of 
the  whole  value  of  the  property,  and  also  the  possession 
in  the  same  building.    He,  it  is  true,  made  an  assign- 
ment to  McKenzie,  but  it  was  for  special  objects — ^first 
to    sell    the     property,    then    to    apply    proceeds    to 
pay  the  creditors  of  the  appellant  and  to  pay  any 
remaining  balance  to  him,  the  appellant.    That  assign- 
ment was  not  irrevocable.  The  assignor,  by  paying  other- 
wise his  creditors,  or,  in  certain  events,  without  doing  so, 
might  call  for  a  re-assignment.    None  of  the  creditors,  ex- 
cept McKenzie^YLdAssLj  vested  interest,for  thereis  nothing 
to  shew  their  acceptance  of  the  assignment  or  agreement 
to  be  bound  by  it,  and  the  latter  was  under  no  obligation 
to  them  to  execute  the  trust.    They  were  not  bound  in 
any  way  to  agree  to  the  assignment  or  to  the  terms  con- 
tained in  it.    If  McKenzie  executed  the  trust  they  might 
of  course  adopt  the  assignment  so  far  as  to  claim  firom 
him  payment  according  to  their  several  interests,  but 
up  to  the  loss  the  assignment  was  one  to  a  great  extent 
between  the  appellant  and  McKenzie  only  (2).    The 

(1)  4  Gan.  S.  0.  R.  192.  (2)  Dart  on  Vendors  and  Pur.,  9Q2« 

4i 
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IHHO      appellant  was  interested  thronghom.  He  wa5n:««  i3k*-:> 

MoQi'KKif  v*^nt,  and  is  shown  to  be  entitled  to  #&>0  after  proTiimr 

Thk       ^^^  ^^^  payment  of  all  his  creditors'  deman'is,  if  h-r 


VwKjfix    recovers  in  this  suit.     Nothing  could  more  points 

Fill/     «how  his  continuing  interest  in  the  insured  prcj^rry 

Inu.  (;o.        I   regret  to  have  been   obliged  to  go  so  much  inr:» 

Henry^J.  detail  iu  this  matter,  but   as    differences    of  opinion 

"^      have  been  exi)re8sed  by  several  of  the  learned  judges 

of  the  courts   in    Ontario  in  regard  to   some  of  the 

points  in  issue  in  this  and  other  cases,  I  have  thought 

it  but  right  to  orive  my  views  at  length  in  regard  to 

thos(^  involved  in  our  decision.    According  to  my  best 

judgment  the  appellant  is  legally  entitled  to  succeeds 

and  I  think  the  appeal  should  be  allowed,  the  judgment 

of  the  Court  of  Appeal  of  Ontario  reversed,  and  that  of 

the  Court  of  Common  Pleas  affirmed  with  costs. 

Taschereau,  J.,  concurred. 

GWTNNE,  J.: — 

In  the  view  which  I  take  of  this  case,  it  raises  no 
question,  whether  the  Ontario  Statute,  known  as 
"The  Fire  Insurance  Policy  Act  of  18V6,"  is  or  not  ultra 
vires  of  the  Provincial  Legislature ;  nor  whether  the 
l)rovisions  of  that  statute,  assuming  it  not  to  be  ult  a 
tires,  apply  to  an  insurance  effected  through  the 
medium  of  what  is  known  as  an  "  interim  receipt  ;" 
nor  can  the  fact,  that  thie  plaintiff  had  been  temporarily- 
insured  through  the  medium  of  such  an  "  interim  re- 
ceipt," before  the  execution  by  the  defendants  of  the 
policy  which  is  declared  upon,  be  at  all  invoked  to  the 
prejudice  of  the  plaintiff's  right  to  recover  upon  the 
policy  declared  upon,  which  is  duly  executed  under  the 
common  seal  of  the  defendants. 

The  case  went  down  for  trial  before  a  judge  without 
a  jury,  under  the  provisions  on  that  behalf  contained  in 
ch.  50  of  the  Eevised  Statutes  of  Ontario.    The  learned 
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judge  who  tried  the  canse,  after  hearing  all  the  eyi-      1880 
dence  on  both  sides,  entered  a  formal  verdict  for  the  de-  MoQ^bk 
fendants,  reserving  to  the  plaintiflF  leave  to  move  the      ^ 
court  in  which  the  action  was  pending  to  enter  a  ver-    PHoiinx  ' 
diet  for  him  for  the  sum  of  $2060,  if  the  court  should      yuob^ 
be  of  opinion  that,  upon  the  whole  evidence^  the  plaintiff  ^s.  Co. 
ought  to  recover ;  and  it  was  agreed  that  to  give  effect  to  Ghrynney  J. 

this  reservation  all  amendments  that  might  be  neces-      

sary  should  be  made.  This  reservatioi\  was  plainly 
made  in  view  of  the  provisions  contained  in  sections  7 
and  8  of  ch.  49  of  the  Bevised  Statutes  of  Ontario^  which 
enacted  that  no  proceeding  at  law  or  equity  should  be 
defeated  by  any  formal  objection,  but  that  at  any  time 
during  the  progress  of  any  action,  suit,  or  other  pro- 
ceeding at  law  or  in  equity,  the  court  or  a  judge  may, 
upon  the  application  of  any  of  the  parties,  or  without  any 
such  application^  make  all  such  amendments  as  may 
seem  necessary  for  the  advancement  of  justice,  the  pre- 
vention and  redress  of  fraud,  the  determining  of  the 
rights  and  interests  of  the  respective  parties  and  of  the 
real  question  in  controversy  between  them,  and  best  calcu- 
lated to  secure  the  giving  of  judgment  according  to  the 
very  right  and  justice  of  the  case. 

Now,  the  effect  of  this  reservation  accompanying  the 
verdict  was  to  impose  upon  the  Court  in  which  the 
action  was  pending  the  duty  of  determining  the  rights 
of  the  parties  upon  the  real  question  in  controversy  be- 
tween them,  upon  a  view  of  the  evidence  alone,  and  to 
say  whether  or  not,  ui>on  such  view  of  the  evidence,  the 
plaintiff  was  entitled  to  recover,  with  this  provision 
added,  that  his  right  should  not  be  defeated  by  any 
formal  objection,  but  that  if  the  issues  joined  were  not 
such,  having  regard  to  the  evidence,  as  sufficiently  to 
raise  the  very  point  in  controversy,  the  Court  should 
amend  the  pleadings,  nunc  pro  tunc,  so  as  to  make  them 
conform  to  the  evidence,  or  might  render  such  judgment 
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]  880      as  the  evidence  warranted,  irrespective  of  the  issues  as 
MoQuEBK  joined,  in  case  there  should  prove  to  be  any  defect  or 
-^      informality  in  those  issues,  or  that  these  were  not  appro- 
Phobnix    priately  framed,  having  regard  to  the  evidence. 

UTUAL       rpj^^  short  material  substance  of  the  plaintiff's  decla- 
ims. Co.   ration  is,  that  before  effecting  the  insurance  of  the  goods 
GKvynne,  J.  mentioned  in  the  policy  declared  upon,  which  is  dated 

the  12th  day  of  Dec.,  187*7,  to  wit  on  the  28th  Nov.,  1877, 

he  assigned  the  goods  to  one  George  McKenzie  in  trust 
to  sell,  and  out  of  the  proceeds  thereof  in  the  first  place 
to  pay  all  expenses,  &c.,  attending  the  trust,  and  in 
the  second  place  to  pay  the  creditors  of  the  plaintiff,  and 
among  others  the  said   George  McKenzie^  McMaster 
Sc  Co.,  and  others,  who  were  then  creditors  of  the  plain- 
tiff, the  amounts  due  to  them,  and  in  case  the  said  trust 
fund  should  not  be  enough  to  pay  the  said  creditors  in 
full,  then  to  pay  them  such  trust  fund  in  proportion  to 
their  respective  claims ;  and,  in  the  third  place,  to  pay 
the  balance  of  such  trust  fund  to  the  plaintiff ;  and  the 
plaintiff  averred  that  at  the  time  of  the  making  by  the 
said  defendants  of  the  said  policy  the  defendants  were 
aware  of  the  said  trust  assignment  as  aforesaid,  and  that 
the  said  George  McKenzie,  the  said  McMaster  4"  Com' 
pany  and  others,  the  creditors  of  the  plaintiff,  were 
interested  in  the  said  property  so  insured  as  aforesaid, 
and  the  said  defendants  at  the  time  aforesaid  had  due 
notice  thereof.     And  further,  that  the  plaintiff  and 
the   said    George   McKenzie^    the    said    McMaster  4* 
Company  and  others,   the   creditors  of  the    plaintiff, 
continued  interested  in    the   property  so  insured  by 
the  defendants  until  the  loss  by  fire  stated  in  the 
declaration.     Yet  the  defendants  did  not  miake  good 
the  said  loss  or  damage  so   sustained  or    any  part 
thereof,   and    did    not  pay    to  the  plaintifiT,   nor   to 
the  said  George  McKenzie,  McMaster  and  Company  and 
others,  or  either  of  them,  the  said  loss  or  any  part  thereof, 
to  the  plaintiffs  damage  of  |8,000. 
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The  real  point  in  controversy  between  the  parties      1^^ 
api)ears  to  have  been,  was  it  or  not  true,  as  alleged  in  McQubsk 
the  declaration,  that  at  the  time  of  the  making  of  the      .p^^ 
policy  declared  upon  the  defendants  were  aware  of  the    Ph(bnix 
trust  assignment  stated  in  the  declaration  ?  The  defend-      firb 
ants,    however,    pleaded  several  pleas  in  bar  of  the   ^^*  ^' 
plaintiff 's  action .  ChTynna,  J . 

Ist.  Non  est  factum — this  plea  was  disproved. 

2nd.  That  the  goods  insured  were  not  destroyed  by 
fire  as  alleged,  this  was  also  disproved. 

8rd.  That  the  plaintiff  was  not  at  the  time  of  the  loss 
interested  in  the  said  goods,  as  alleged  in  his  declara- 
tion. This  plea  was  also  disproved,  for  it  appeared  that 
the  plaintiff's  interest  at  the  time  of  the  loss  was  just 
the  same  as  it  was  at  the  date  of  the  policy. 

4th.  That  after  the  loss  the  plaintiff  delivered  to  the 
defendants  a  false  and  fraudulent  account  of  the  alleged 
loss  and  damage,  in  which  (among  other  things)  he  stated 
that  he  was  the  bond  fide  owner  of  the  projperty  stated 
to  be  destroyed,  holding  the  same  as  stated  in  the  policy, 
and  that  no  other  person  or  person  had  any  interest 
legal  or  equitable  in  the  said  property,  excepting  as 
mentioned  in  the  said  policy,  whereas  the  plaintiff 
before  the  happening  of  the  said  loss  without  the  know- 
ledge or  permission  of  the  defendants  had  assigned, 
transferred  and  set  over  to  one  George  McKenzie  the 
said  property  in  the  said  policy  mentioned,  in  trust  to 
sell  the  same  and  to  apply  the  monies  arising  from  such 
sale  in  the  manner  mentioned  in  the  plaintiff 's  declara^ 
tion. 

The  defendants  could  scarcely  have  expected  to  have 
succeeded  in  establishing  a  statement  to  be  false  and 
fraudulent,  which,  assuming  it  to  have  been  made,  was 
made  in  the  belief,  which  the  evidence  warrants  the 
conclusion  that  the  plaintiff  entertained,  that  the  words 
in  the  policy  whereby  the  defendants  covenanted  with 
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1880      the  plaintiff:  "  That  the  lois,  if  any,  should  be  payahk* 
MoQuMM  "  to  Oeorge  McKenzie,  of  Wingham,  and  McMaster  if 

J^      '^  Co.,  and  others  as  creditors,  as  their  interest  may  ap- 
PH(Binx    "  pear"  were  inserted  therein  for  the  purpose  of  express- 

Y^^  ing  the  true  nature  of  the  plaintiff 's  interest  in  the  pro- 

Ins.  Co.   perty,  especially  if,  as  is  alleged  by  the  plaintiff  in  his 

Gwynne,  J.  declaration,  the  precise  nature  of  the  plaintiff 's  interest, 

'"'^  and  the  fact  of  the  execution  of  the  trust  assignment,  by 
which  alone  McKenzie,  McMaster  4*  Co.,  and  others, 
the  creditors  of  plaintiff,  acquired  any  interest,  was  com- 
municated to  the  defendants  before  they  granted  the 
policy  sued  upon,  in  which  case,  if  the  policy  did  not 
sufficiently  express  plaintiff's  interest  according  to  the 
fact,  it  was  the  defendants  own  fault :  however,  a  verdict 
ui>on  this  issue  had  necessarily  to  be  rendered  in  favour 
of  the  plaintiff,  for  the  defendants  do  not  appear  to  hare 
offered  any  evidence  in  support  of  this  plea,  or  to  have 
relied  upon  any  such  false  or  fraudulent  account  of  loss 
as  is  alleged  in  the  plea. 

The  5th  plea,  after  averring  that  on  the  19th  Nov., 
18Y7,  the  plaintiff  made  a  written  application  for  in- 
surance,  which  he  agreed  should  form  the   basis  of 
the  defendants'  liability,  in  which  he  represented  the 
goods    to    be    unincumbered    and    that    the    value 
of  his  average  stock  was  |6,000,  and  that  the  defend- 
ants executed  the  policy  sued  upon  on  the  faith  of  the 
representations  contained  in  the  said  application,  alleges, 
by  way  of  defence  to  the  action,  that  on  the  28th  Nov., 
1877,  the  plaintiff  executed  the  trust  assignment  in  the 
declaration  mentioned  and  ceased  to  carry  on  business 
and  to  keep  his  stock  up  to  an  average  value  of  $6,000, 
and  the  defendants  say  that  the  plaintiff  fraudulenily  and 
deceitfully,  and  with  intent  to  induce  the  defendants  to  ef- 
feet  the  policy,  concealed  from  the  defendants  the  fact 
that  he  had  so  assigned  the  said  property  to  McKenzit 
and  had  delivered  possession  thereof,  and  had  ceased  to 
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carry  on  business,  or  to  keep  up  the  general  average      1880 
value  of  his  stock  as  aforesaid,  and  did  not  give  the  MoQ^bw 
defendants,  or  their  local  agent,  any  notice  thereof,  by      r^^ 
reason  of  which  concealment  the  defendants  aver  that    Ph(bxix 

.1  T       .         *:%  Mutual 

the  policy  is  void.  Firb 

As  to  this  plea,  it  is  to  be  observed,  in  the  first  place,    ^*-  ^^* 
that  the  policy  does  not  import  into  it  anything  con-  Gwynne,  J. 

tained  in  the  written  application  referred  to  in  this      

plea.  If  the  insurers  desire  to  make  the  contents  of  the 
application,  or  any  part  thereof,  part  of  the  policy,  such 
part  should  be  introduced  into  the  policy  ;  they  may 
elect  to  make  such  part  of  the  application  as  they  please 
part  of  the  iwlicy  by  introducing  it  into  the  policy ;  or 
they  may  exclude  the  whole  from  the  policy  by  omit- 
ting to  introduce  any  part  into  it  (1). 

There  was  nothing  then  in  this  policy  which  required 
the  plaintiff  to  keep  up  the  average  value  of  his  stock 
to  16,000.  The  gist  of  this  plea,  however,  is  that  the 
plaintiff Jraudulently  and  deceitfully,  and  with  intent  to 
induce  the  defendants  to  grant  the  policy,  concealed  from 
the  defendants,  and  did  not  communicate  to  their  local 
agent,  the  fact  of  the  execution  of  the  trust  assignment 
of  the  281ii  November,  or  give  him  any  notice  thereof. 
In  this  it  joins  issue  directly  with  the  allegation  in  the 
plaintifi^s  declaration  upon  what  is  the  real  substantial 
X>oint  in  controversy  between  the  parties.  Now  the 
evidence  upon  this  point  establishes  beyond  all  doubt 
that  the  local  agent  of  the  defendants,  at  the  time  of  re- 
ceiving the  application  set  out  in  the  plea  of  the  date  of 
the  19th  November,  was  informed  that  the  plaintiff  had 
called  a  meeting  of  his  creditors,  and  that  it  was  they 
who  insisted  that  the  goods  should  be  insured,  and 
that  in  reply  to  a  question  put  by  him  enquiring  why 
the  application  was  not  for  a  longer  period  than  three 

(1)  Scanlan  v.  Seals,  5  I.  L.  Kep.  C.  P.,  Ont,  in  Brogan  v. 
154,  which  appears  to  have  Manufacturers  Insurance  Oo*f 
been  followed  by  the  Court  of       29  U.  C.  C.  P.,  414. 
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1880      months,  he  was  infonned  both  by  the  plaintiff  and 
MoQnnN  Mackenzie,  to  whom  the  trust  assignment  was  sub- 

.j^      qnently  made,  that  they  were  going  to  nm  off"  the 
Phoimiz    goods  to  pay  the  creditors  ;  that  subsequently,  and  just 

FiBH  before  the  28th  Nov.,  the  local  agent  was  also  informed 
^*L?'  t^*^*  *^®  plantiff  was  about  to  execute  an  assignment 
Gwynnei  J.  for  the  benefit  of  his  creditors  to  Mackenzie,  and  the 
defendants  local  agent  was  asked  to  prepare  the  docu- 
ment, but  that  he  advised  Mr.  Mackenzie  to  go  to  a 
lawyer,  a  Mr.  Cameron,  for  that  purpose  ;  that  Mr. 
Mackenzie  asked  him  to  notify  the  company,  the  defen« 
dants,  of  the  proposed  assignment ;  that  upon  the  trust 
assignment  being  executed  the  said  local  agent 
of  the  defendants  was  informed  thereof,  and  was 
requested  to  write  to  the  defendants  and  to  tell  them 
what  had  been  done,  and  that  he  said  there  was  no 
necessity,  as  by  the  application  then  already  sent  for- 
ward the  policy  was  asked  to  be  made  payable  to  the 
creditors,  and  as  McKenzie  was  one  of  the  creditors  it 
was  not  necessary. 

Now  at  this  time  the  policy  had  not  been  granted, 
nor  was  it  executed  for  a  fortnight  afterwards ;  there  can 
be  no  doubt  that  upon  the  28th  of  Nov.  Mr.  Holmes, 
the  resx>ondents'  local  agent,  to  whom  the  application 
was  originally  made,  was  as  much  the  agent  of  the 
defendants  to  receive  information  and  notice  of  any 
matter  which  might  influence  the  defendants  in  deter- 
mining to  grant  the  policy,  or  to  decline  assuming  the 
risk,  as  he  was  their  local  agent  to  receive  the  applica- 
tion in  the  first  instance,  and  notice  to  him  of  the  inten- 
tion to  execute  the  trust  assignment  and  of  the  fact  of  its 
having  been  executed  when  executed  was  notice  to  the 
respondents.    There  is  nothing  that  I  know  of  that 
requires  that  notice  to  him  of  these  matters  should  of 
necessity  be  in  writing.    The  plaintiff  seems  to  have 
done  every  thing  necessary  for  him  to  do,  to  enable  the 
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defendants  deliberately  to   detennine    whether  they      ^^^ 
would  incnr  the  risk  or  not,  when  he  communicated  MoQubbn 
these  facts  to  the  local  agent  through  whom  the  appli-      r^^^ 
cation  had  been  made.    These  facts  were  so  communi-    Pbcbwix 
cated  before  the  defendants  granted  the  policy  which  is      fibb 
sued  ux>on,  and  although  it  may  be  true  that  the  local    ^^  ^* 
agent  of  the  defendants  neglected  to  convey  to  the  G^ynne,  J. 
defendants  the  information  communicated  to  him  for 
the  puri>ose,  still  the  defendants,  when  they  executed 
the  policy  upon  the  12th  of  December,  must  be  held  to 
have  had  knowledge  of  the  facts  so  communicated  to 
their  agent,  and  to  have  executed  the  policy  with 
the  knowledge  of  those  facts.    There  is,  however,  a 
piece  of  internal  evidence  in  the  policy  which  is  not 
explained,  and  from  which  the  reasonable  and  rational 
inference  can  be  drawn,  that  in  fact  these  officers  of 
the  company  who  prepared  and   executed  the  policy 
were  aware  of  the  execution  of   the  trust    assign- 
ment ;  for  the  policy  provides  that  loss,  if  any,  should 
be  paid  to  plaintiff's  creditors,  precisely  as  is  provided 
in    the    trust     assignment,    "as    their    interest   map 
appear.^*    The  issue  therefore  upon  this  plea,  which 
raises  the    real    point    in  controversy   between    the 
parties,  could  only  have  been  found  for  the  plaintiff. 
The  sixth  plea,  after  averring  the  application  made 
upon  the  19th  Nov.,  1877,  to  defendants'  agent  for  a 
policy  for  $2,000.00  for  8  months,  and  the  granting  by    . 
such  agent  of  an  interim  receipt,  which  the  plea  avers 
to  have  operated  as  an  insurance  for  80  days,  unless  can- 
celled within  that  period,  subject  to  all  the  conditions, 
rules  and  regulations  contained  in  and  endorsed  upon 
the  printed  form  of  policy  in  use  by  the  defendants  at 
the  date  thereof,  proceeds  to  say,  that  while  such  in- 
terim receipt  insurance  was  in  full  force,  the  defendants 
executed  and  delivered  the  policy  in  the  declaration 
mentioned,  and  the  defendants  further  say  that  at  the 
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1880      time  of  the  making  of  the  said  application,  and  while 
MoQuEBN  the  said  property  was  so  insured  as  aforesaid  under  the 
r^       said  receipt,  subject  to  the  conditions,  rules  and  r^ula- 
Phcenix    tions  contained  in  and  endorsed  upon  the  printed  form 
Fire      of  policy  in  use  by  the  defendants,  which  are  those  set 
Ins^Co.   q^^  Jj^  ii^Q  declaration  as  endorsed  upon  the  policy  de- 
Gwynne,  J.  clared  upon,  the  plaintiff  on  28th  Not.,  without  the 
"■"*      written  permission  endorsed  on  the  said  policy  by  an 
agent  of  the  defendants'  duly  authorized  for  such  pur- 
pose, as  required  by  the  condition  in  that  behalf,  en- 
dorsed on  the  said  policy,  and  without  the  knowledge 
and  consent  of  the  defendants,  executed  and  delivered 
to  George  McKenzie,  the  deed  of  assignment  mentioned 
in  the  declaration,  by  reason  of  which  the  said  policy 
and  the  insurance  so  effected  with  defendants  became 
void. 

The  issue  offered  by  this  x>lea  is  substantially  the 
same  as  that  offered  by  the  6th  plea,  although  the  form 
of  the  plea  has  created  some  confusion. 

The  declaration  had  already  alleged  the  execution  of 
the  trust  assignment  of  the  2*7 th  Nov.  and  the  subse- 
quent execution  by  the  defendants  of  the  policy  of  the 
12th  Dec.,  with  full  knowledge  and  notice  given  to 
them  of  the  execution  of  the  trust  assignment  in  favor 
of  plaintifi^s  creditors. 

The  gist  of  the  plea  is  in  its  closing  paragraph  :  It 
alleges  the  application  for  insurance  on  the  19th  Nov., 
the  granting  then  of  an  interim  receipt,  the  execution 
of  the  trust  assignment  of  the  28th  Nov.,  the  subse- 
quent execution  of  the  policy  of  the  12th  Dec,  which 
the  plea  insists  is  avoided  for  the  reason  that,  as  the 
plea  alleges,  it  was  granted  without  any  knowledge  of 
the  execution  of  the  trust  deed,  and  without  the  con- 
sent of  the  defendants. 

Now,  if  it  be  true,  as  alleged  in  the  declaration,  and 
as  established  by  the  evidence,  as  I  have  already  point- 
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ed  out  when  considering  the  6th  plea,  that  at  the  time      ^^^ 
of  the  tnust  assignment  being  contemplated  the  inten-  MoQubbk 
tion  to  execute  it  was  communicated  to  the  defendants'      r^^ 
agent  who  had  received  the  application,  and  that  im-    Phcbnix 
mediately  upon  its  execution  the  fact  of  jsuch  execu-      fibb 
tion  and  its  purport  were  in  like  manner  communicat-    ^^^  ^' 
ed,  and  that  the  defendants  did  not  execute  the  policy  Gwynnei  J. 
for  a  fortnight  afterwards,  and  that  under  the  circum- 
stances  the  defendants  must  be  held  to  have  consented 
to  the  assignment  and  to  have  executed  the  i)olicy  with 
fall  knowledge  of  it,  it  can  make  no  possible  differ- 
ence that  at  the  time  of  the  execution  of  the  trust 
assignment,  and  of  the  communication  to  the  defend- 
ants, through  their  agent,  of  the  fact  of  its  execution, 
there  was  an   insurance  existing  upon    an    interim 
receipt. 

When  the  information  was  so  communicated  the 
defendants  might,  if  they  had  pleased,  have  avoided  the 
insurance  upon  the  interim  receipt  and  have  refused 
to  grant  a  policy  under  seal ;  not  having  done  so,  but 
on  the  contrary  having  issued  the  policy  under  their 
seal,  whereby  they  consented  with  the  plaintiff  that  in 
case  of  loss  the  amount  should  be  payable  to  George 
McKenzie  and  MtMaster  and  Company,  and  others  as 
creditors  of  the  plaintiff  as  their  interest  might  appear, 
the  defendants  must  be  held  to  have  consented  to  the 
trust  assignment,  so  that  the  only  point  in  controversy 
in  reality  was,  as  was  raised  on  the  5th  plea :  had  the 
defendants,  directly  or  through  their  agent,  knowledge 
of  the  execution  of  the  trust  assignment  before  the 
policy  declared  upon  was  granted  ? 

The  condition  relied  upon  in  the  plea  is  a  condition 
which,  in  terms  of  the  endorsement  on  the  policy ,  is 
restricted  in  its  application  to  "  Mutual  Insurances." 
The  condition  is  verbatim  taken  from  the  Act  relating 
to  Mutual  Insurances,  and  its  provisions  relate  to  a 
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1880     policy  granted  upon  the  Mutual  Insuraace  principle, 
MoQuBsir  whereas  the  x)olicy  declared  upon  appears  to  hare  been 

Thb      gi*wted  for  a  cash  premium  paid  once  for  all,  and  not 
Phocnix    at    all    upon  the    mutual    insurance    principle;  bat 

Fire      assuming  for  the    sake    of   argument,    a    temporary 

Ins^^.   ijxsurance,  effected  by  payment  of  premium  and  an 

Gwynne,  J.  interim  receipt  pending  the  determination  of  the  com- 

""^  pany  upon  an  application  for  a  policy  under  seal  for  a 
definite  term  extending  beyond  the  period  covered  by 
the  interim  receipt,  to  be  subject  to  the  4th  condition  en- 
dorsed on  the  i)olicy,unafiected  by  the  yariation  which  is 
declared  to  be  applicable  to  mutual  insurances ;  and,  in- 
deed,assuming  the  interim  receipt  insurance  to  be  subject 
to  the  condition  as  varied  (points  which  are  not  necessary 
to  be  determined  in  this  case),  still  it  is  apparent  that 
the  assignment  there  contemplated  is  an  assignment 
made  subsequently  to  the  granting  of  the  policy  under 
which  the  property  assigned,  is,  at  the  time  of  assign- 
ment, insured.  The  condition  is  that  if  the  property 
insured  is  assigned,  &c.,  &c.,  without  written  i>ermi8- 
sion  endorsed  hereon — that  is  on  the  policy  whereby  it 
is  insured — the  policy  in  existence  shall  become  void 
thereby — that  is  by  such  assignment.  Now,  granting 
for  the  sake  of  argument  it  to  be  necessary  in  the  case 
of  an  interim  receipt  insurance,  that  an  assignment  made 
pending  the  existence  of  the  insurance  upon  the  interim 
receipt  should  be  endorsed  upon  the  interim  receipt  at 
the  peril,  in  default,  of  forfeiture  of  the  insurance  exist- 
ing under  the  interim  receipt,  it  is  plain  that  the  condi- 
tion does  not  require  such  an  assignment  to  be  endorsed 
upon  a  policy  subsequently  granted  under  the  seal  of 
the  company,  containing  the  covenant  of  the  company 
and  extending  the  period  of  insurance  beyond  that 
covered  by  the  interim  receipt.  The  assignment  when 
made  could  not  be  endorsed  on  a  policy  not  in  existence, 
nor  could  a  policy  not  in  existence  become  void.    The 
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infinrance  existing  under  the  interim  receipt  might      1880 
became  void  by  reason  of  snch  an  assignment  not  being  MoQusiof 
endorsed  upon  the  interim  receipt ;  but  if  the  company      J^ 
with  fall  knowledge  of  the  assignment  should  recog-    PHamx 
nize  it  by  issuing  their  policy  under  seal  for  a  term      Fnui^ 
extending  beyond  the  i)eriod  to  which  the  interim   ^*-  ^• 
receipt    applied,    such   an  assignment  so  recognized  Gwynne,  J. 
cannot,  it  is  plain,  be  within  the  scope  of  the  condition      "^^ 
against  assignment  endorsed  upon  the  subsequently 
issued  i>olicy.    There  is  no  sense  or  reason  in  the  con- 
tention that  it  should  be,  for  if  the  assignment  was 
made  known  to  the  Company    before  they  granted 
the    policy    under    seal,    it    is    but    reasonable    that 
they  should  be  bound  by  the  covenant  contained  in 
the    policy,  which  was  made  with  full  knowledge 
of  the  assignment ;  and  if  the  assignment  made  an  altei^ 
ation  in  the  condition  of  the  property  different  from 
that  in  which  it  was  when  they  insured,  and  upon  the 
faith  of  which  they  did  insure,  and  which  it  was  ma- 
terial should  have  been  made  known  to  them,  and  was 
not  made  known  to  them,  in  that  case  the  policy  so 
granted  might  be  avoided,  not  for  a  breach  of  the  con- 
dition endorsed  on  the  x>olicy,  but  upon  plea  averring,  as 
has  been  here  averred  by  the  defendants  expressly  in 
their  5th  plea,  and  substantially  also  as  it  appears  to 
me  in  the  6th  plea,  that  the  plaintiff  fraudulently  with- 
held from  the  defendants  all  knowledge  and  notice  of  a 
fact  material  to  be  made  known  to  them,  and  so  by  fraud 
and  deceit  procured  the  i>olicy.    This,  as  I  have  already 
said,  is  the  real  point  in  controversy  between  the  parties 
here,  and  upon  the  evidence  could  not  properly  have 
been  decided  otherwise  than  against  the  defendants. 

The  Court  of  Common  Pleas,  on  the  argument  of  the 
case  reserved,  and  in  pursuance  of  the  terms  of  the 
agreement  entered  into  at  the  trial,  allowed  a  replica- 
tion to  be  Sled  to  this  6th  plea,  but,  as  it  appears  to  me, 
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1880      the  issue  which  had  already  been  joined  between  the 
McQuKEN  parties,  and  which  put  in  issue  the  material  part  of  the 


V, 


j^^      6th  plea,  which,  in  my  opinion,  consisted  in  the  allega- 
PH(B!nx    tion  that  the  assignment  of  the  23  th  November  had  been 
FiHB      made ''  without  the  knowledge  and  consent  of  the  de- 
Ins^Co.   fendants,"  that  is  at  the  time  of  their  executing  the 
Gwynne,  J.  policy  on  the  12th  December,  was  quite  sufficient.  How- 
ever,  the  material  part  of  the  replication  as  allowed  was, 
upon  the  evidence,  properly  found  in  flavor  of  the  plain- 
tiff ;  it  would  have  been  better  and  more  conformable 
to  the  evidence  if  the  replication,  instead  of  alleging 
that  notice  of  the  assignment  had  been  given  as  there- 
in stated  ''  before  the  loss,"  had  alleged,  as  the  evidence 
established  that  it  had  been  given  before  the  defendants 
granted    and    executed     the    policy    declared    upon. 
The  case,  when  analysed  and  its  facts  are  thorough- 
ly   understood,    seems    to    me     to     be     free     from 
all  difficulty,  the   whole  point  being,  whether  or  not 
an  agent  of  an  insurance  company  authorized  to  receive 
applications  for  insurance,  and  who  had  received  such 
an  application,  is  the  proper  person,  (while  the  applica- 
tion is  still  under  the  consideration  of  the  company 
who  have  not  yet  agreed  to  grant  the  policy)  to  whom 
any  alteration  in  the  subject  of  the  insurance,  affecting 
such  appUcation,  and  material  to  be  communicated  to 
enable  the  company  to  determine  whether  they  will  or 
not  grant  the  policy,  may  be  communicated  so  as  to 
affect  the  company  with  notice  thereof. 

I  cannot  entertain  a  doubt  that  he  is,  and  that  he  is 
was  never  doubted  or  disputed,  but  on  the  contrary  w^as 
assumed  as  clear  law  upon  all  sides,  and  by  this  court 
in  Liverpool,  London  Sf  Olobe  Insurance  Co.  v.  Wpld  (1). 
Nothing  was  said  in  argument  upon  the  7th  plea,  nor 
do  I  think  could  be,  because  the  evidence,  I  think,  shows 
that  the  interest  of  McKenzie  in  the  property  was  known 

(1)  1  Can.  a  C.  R.  604. 
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to  the  defendants  when  they  granted  the  policy,  and      1B80 
also  the  interest  of  the  plaintiff,  and  the  reference  to  MoQuebn 
McKenzie  in  the  policy  as  a  creditor  of  the  plaintiff      J'* 
does,  I  think,  sufficiently  comply  with  the  condition    Phcbnix 
referred  to  in  the  7th  plea,  but  assuming  it  not  to  do  so,      yw 
still,  as  the  defendants  are  held  to  be  affected  with   liw^Co. 
knowledge  of  all  the  facts  of  the  case  when  they  executed  Gwynne,  J. 
the  policy,  it  is  wholly  their  fault  if  the  interest  of  the 
plaintiff  is  not  sufficiently  stated  in  the  policy,  and  as 
by  the  reservation  at  the  trial,  the  rights  of  the  parties 
are  to  be  determined  by  the  evidence,  the  defendants 
could  not  be  allowed  to  prevail  upon  this  plea  if  there 
were  anything  in  it. 

The  Court  of  Common  Pleas,  in  the  rule  which  is  the 
subject  of  this  appeal,  has  ordered  that  a  verdict  be  en- 
tered for  the  plaintiff  for  $2,050.00,  upon  the  plaintiff 
producing  to  and  filing  with  the  master  a  release  from 
all  necessary  parties  of  their  claim  to  the  insurance  mon- 
ies,  proof  of  necessary  parties  to  be  given  by  affidavit  to 
the  satisfaction  of  the  master,  such  release  to  be  handed 
over  by  the  master  to  the  defendants  by  their  attorney.  I 
confess  I  cannot  see  the  necessity  or  propriety  of  this  con- 
dition so  attached  to  the  entry  of  a  verdict  in  favor  of  the 
plaintiff.  The  policy,  although  having  in  it  the  words 
"  loss  if  any  payable,"  &c.,  &c.,  is  granted  to  the  plain- 
tiff. He  is  the  person  named  therein  as  the  insured, 
he  is  the  person  with  whom  the  defendants  contract, 
with  whom  the  defendants  covenant  to  make  good  all  loss 
or  damage  to  be  sustained  by  the  peril  insured  against, 
and  the  words  ^*  loss  if  any  payable,"  &c.,  &c.,  operate  to 
enable  the  defendants,  in  fulfilment  of  that  covenant, 
to  pay  the  parties  named,  and  to  set  up  such  payment 
to  an  action  by  the  plaintiff  against  them  for  breach  of 
this  covenant,  but  if  they  do  not  pay  them  or  any  one, 
then,  if  loss  has  been  incurred  within  the  terms  of  the 
policy,  a  breach  of  their  covenant  is  committed,  and 
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1880      the  plaintiff  is  the  person  in  whom  the  right  of  action 
MoQuBBH  for  such  breach  is  vested — ^he  is  the  proper  person  to 

Th.       "'I®- 
Ph<bhix        In  McCallum  v.  The  jEtna  lasnrance  Co.  (1),  the  Coort 

Ym  ^^  Common  Fleas  held,  and  I  think  rightly,  that,  even 
Iws^Co.  yj^  2k  marine  policy  which  had  not  in  it  the  words  "  for 
Gwynno, J. '^ or  in  the  name  of  all  parties  interested,"  nor  "for 
'*  whom  it  may  concern,"  but  stated  that  the  policy 
entered  into  "  on  account  of  A.  O" — "  loss  if  any  pay- 
"  able  to  L.  McC.^'^  the  contract  was  with  A.  C,  who 
only  could  sue  for  a  breach  of  the  contract.  A  fortiori 
in  this  case,  which  is  not  a  marine  policy,  and  wheore 
the  policy  expressly  states  the  plaintiff  to  be  the  per- 
son with  whom  the  contract  is  made  and  with  whom 
the  defendants'  covenant  is  made,  he  should  suo  alone 
for  a  breach  of  that  covenant. 

I  cannot  see  upon  what  principle  the  Court  should 
have  interi>osed  its  authority  to  impose  a  condition 
affecting  the  plaintiffs  verdict,  in  the  interest  of  the 
defendants  who  have  committed  a  breach  of  their 
covenant  sued  upon,  a^d  which  condition  was  of  a 
nature  that  the  defendants,  not  only  had  not  set  up  any 
claim  to  be  entitled  to  the  benefit  of^  but  could  not  have 
put  the  claim  upon  the  record  in  the  shape  of  a  plea  in 
excuse  of  the  breach  of  covenant  for  which  the  action 
is  brought,  or  in  bar  of  the  action. 

Although  the  plaintiff  is  not  a  party  objecting  under 
rule  61  of  this  Court  to  the  rule  against  which  the 
defendants  have  appealed,  still,  lest  this  case  should  be 
regarded  as  a  precedent  approving  of  the  restriction 
imposed  by  the  Court  upon  the  entry  of  a  verdict  in 
plaintiff's  favor,  and  lest  these  conditions  should  be 
found  embarrassing  in  the  particular  case,  I  think  that 
under  the  rule  we  may  with  propriety  order  the  rule 
of  the  Court  of  Common  Pleas  to  be  amended  by  omit- 

(1)  20  U.  C.  C.  P.  289. 
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ting  the  condition  imposed  as  to  filing  releases,  and  leave      1^^ 
the  assignee  McKenzie  to  protect  the  interest  of  the  MoQuebn 
creditors,  which  he  can  easily  do  if  there  be  any  neces-      J'' 
sity  for  his  interfering  for  that  purpose.  Phosnix 

The  defendants  have  no  right  that  I  can  see  to  claim      fibb^ 
the  interference  of  the  Court  to  protect  them  against  the   ^^^^  ^' 
legal  consequences  of  the  breach  of  their  covenant  with  Gwynne,  J. 
the  plaintiff,  and  to  suspend  the  recovery  of  a  verdict 
against  them  until  all  plaintiff* 's  creditors  shall  release 
the  defendants  from  all  claim  they  may  have  to  the 
money  recoverable  by  the  plaintiff  from  the  defendants 
for  such  breach.    If  the  defendants  had  paid  McKenzie, 
the  assignee  in  trust,  they  could  have  pleaded  that 
payment  as  a  ftdfilment  of  their  covenant,  and  by  this 
conditional  verdict  they  are  given  a  benefit,  not  only 
not  asserted  on  the  record,  but  which  could  not  be,  and 
which  in  fact  operates  as  a  premium  to  them  for  com- 
mitting the  breach  of  covenant  for  which  they  are 
sued. 

Appeal  allowed  with  costs. 

Solicitor  for  api)ellant :  Malcolm  C.  Cameron. 

Solicitors  for  respondents :  Foster  Si'  Clarke, 
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CLARK  t;5.  SCOTTISH  IMPERIAL  INSURANCE 

COMPANY. 

JUDGMENT   OF   STRONG,  J.  (I). 

The  facts  material  to  the  decision  of  this  appeal  are 
not  in  dispute,  and  may  be  very  shortly  stated. 

In  1872,  John  Bishop,  who  proposed  to  build  a 
schooner  at  Hopewell  in  New  Brunswick^  applied  to  the 
appellant,  a  merchant  in  St.  John,  to  make  him  ad- 
vances to  enable  him  to  complete  the  vessel.  I%is  the 
appellant  agreed  to  do  upon  certain  terms  as  to  security 
for  what  he  should  advance,  which  the  plaintiff,  in  his 
evidence,  states  as  follows : — 

The  arrangement  was  that  I  was  to  supply  him  to  build  this  yessel 
and  hold  the  vessel  as  security  for  my  advances.  I  was  to  dispose  of 
the  vessel  in  shares  or  the  whole,  as  I  saw  proper,  and  when  the 
vessel  was  disposed  of,  whatever  remained  afber  I  got  my  pay  was  to 
go  to  Bishop,  That  was  the  arrangement.  In  pursuance  of  that  a^ 
rangement,  I  made  advances  to  him  to  over  $2,<)J0. 

The  testimony  of  Bishop  is  to  the  same  effect.  He 
says  in  his  re-examination : — 

I  wanted  to  build  a  vessel  and  I  wanted  plaintiff  to  supply  her,  and 
I  told  him  he  should  have  the  vessel  as  security  for  what  he  supplied 
me  with.  That  I  would  put  in  all  I  could  myself.  I  said  I  could  not 
tell  how  much  I  could  put  in.  That  was  about  all  that  passed.  He 
was  to  sell  her,  or  make  any  bargain  he  could  with  her,  and  then  to 
pay  me  the  balance  of  what  was  paid  him. 

On  the  10th  of  August,  1874,  whilst  the  vessel  was 
still  in  course  of  construction,  the  plaintiff  obtained 
from  the  respondents  the  policy  of  insurance  against 

(1)  See  page  212. 


VOL.  IV,]    SUPRBltB  OOUitT  OF  CANADA,  W 

loss  by  fire,  which  is  the  subject  of  this  action.    The      ^^"^^ 


ix>licy  covered  a  period  of  six  months  from  its  date.     Clark 
The  amount  insured  was  ^•^,000,  and  the  proi)erty  was   soottmh 
described  as  "  a  schooner  in  course  of  construction  by   Impbbial 
John  Bishop,  in  his  ship-building    yard  at  Hopewell,       Co. 
Albert  Co.,  N,  5."  S^;^  j 

In  October,  1874,  the  vessel  was  burnt  whilst  still  on 
the  stocks.  The  resi>ondents  having  disputed  their 
liability,  this  action  was  brought  to  recover  the  amount 
of  the  loss. 

The  pleadings  are  not  set  out  in  the  case  as  they 
should  have  been,  but  it  sufficiently  appears  that  the 
respondents  by  their  first  plea  denied  that  the  appellant 
had  any  insurable  interest  at  the  time  of  the  loss.  At 
the  trial  a  verdict  for  the  plaintiff  was  taken  by  consent 
for  |S,318,  and  leave  was  reserved  to  the  defendants  to 
move  to  enter  a  non-suit,  should  the  court  be  of  opinion 
that  the  plaintiff  had  no  insurable  interest.  A  rule 
nisi  to  enter  a  non-suit  was  afterwards  granted  and 
made  absolute.  The  judgment  of  the  court,  which  was 
delivered  by  the  Chief  Justice,  proceeds  entirely  upon 
the  ground  that  the  appellant  had  no  insurable  interest 
in  the  vessel. 

It  was  contended  on  the  argument  of  this  appeal,  as 
well  as  in  the  Court  below,  that  under  the  law  of  New 
Brunswick  an  interest  in  the  assured  was  not  requisite 
to  the  validity  of  an  insurance  against  fire,  inasmuch 
as  the  Stat.  14  Cho.  8  did  not  apply  to  that  province. 

I  am  against  this  objection.  The  contract  of  insur- 
ance against  fire  is  one  of  indemnity,  and  at  Common 
Law,  upon  obvious  principles  of  public  policy,  such  a 
contract  cannot  be  effected  by  one  having  no  interest  in 
the  property  insured. 

The  law  has  for  many  years  been  so  settled  in  New 
Brunswick,  by  decisions  which  are  in  entire  accord  with 
the  higest  English  authorities.    The  decision  of  this 
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1879      appeal  therefore  inyolves  only  the  conedderation  of  the 

Clark     question :    Had  the  appellant,  under  the  arrangement 

g^j^^^^   stated  in  the  evidence  of  himself  and  Bishop^  an  insur- 

Impbbial  able  interest  in  the  vessel  ?    That  the  interest  need  not 

Co.       be  such  a  right  of  property  as  a  Court  of  Law  wonld 

StroM  J  i^^^^&'^i^^i  ^^*  i*  sufficient  if  it  would  be  recognised 

and  enforced  in  equity,  is  settled  beyond  dispute  by 

numerous  authorities  (1). 

Then,  did  the  appellant  acquire  any  interest,  either 
legal  or  equitable  in  the  vessel,  under  the  agreement 
with  Bishop  ? 

I  need  scarcely  say,  that  a  legal  mortgage  of  an  exist- 
ing chattel  is  unaffected  by  any  provision  of  the  Statute 
of  Frauds  requiring  written  evidence.  On  the  contrary, 
such  a  security  depends  altogether  on  the  Common 
Law,  and  may  be  constituted  without  delivery  by  a 
writing  not  under  seal,  or  even  by  an  oral  agreement. 
This  was  determined  in  the  case  of  Flory  v.  Denny  (2). 
which  was  decided  on  the  authority  of  a  passage  in 
Littleian's  Tenures  (8),  cited  in  the  judgment,  which  so 
states  the  law.  In  Hory  v.  Denny  there  was  an  in- 
for^ial  written  agreement  not  under  seal,  but  I  take  it 
to  be  a  well  settled  principle  of  the  Common  Law  that 
when  a  deed  is  not  requisite  to  pass  an  estate  or  inter- 
est an  oral  agreement  is,  in  the  absence  of  all  statutory 
regulations,  as  effectual  as  an  unsealed  writing.  Then, 
an  incomplete  chattel  may  be  the  subject  of  legal  se- 
curity, and  if  there  is  a  contract  to  complete  it  and  as- 
sign it  when  finished,  the  property  in  the  completed 
chattel  will  be  bound  at  law  (4).  This  is  founded  on 
the  principle  that  although  a  legal  mortgage  cannot  be 
made  of  a  non-existing  chattel,  yet  personal  property 

(1)  Lucena  v.  Craufurdj  3  B.  &  (3)  Seo.  365. 
P.  75 ;  Exp.  Yallop,  15,  Ves.  60  j  (4)  Reid  v.  Fairbanks,  1  C.  L.  R, 
Exp.  Houghton f  17  Yes.  253.  787  ;    Woods  v.  Russell^  5  B.  & 

(2)  7  Exch.  581.  See  also  Reeves  Aid.  942 ;  Fisher  on  IfortgageSy  3nl 
y.  Capper,  5  Bing.  N.  C.  136.  Ed.  p.  23. 
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not  in  existence,  but  in  which  the  mortgagor  has  what      1^79 
is  called  a  potential  interest,  may  be  made  the  subject     ClIrk 

of  such  a  security,  as  in  the  case  of  a  mortgage  by  the  g^^^ 

owner  of  land  of  the  fruits  or  crops  to  grow  upon  it,  a  Impbwal 
contract  which  is  effectual  at   law  (1).    The  learned       ck>. 


Ohief  Justice  seems  to  assume  the  fact  to  be  that  the 
construction  of  the  vessel  insured  had  been  begun,  and 
that  some  portion  of  it  was  actually  in  existence  before 
the  agreement  between  Bishop  and  the  plaintiff*,  for,  in 
his  judgment,  I  find  this  passage : 

From  the  evidence  of  the  Bishops  it  appeared  that  the  keel  of 
another  vessel  was  laid  immediately  after  the  ^^  Minnie  "  was  launch- 
ed, and  that  about  two  months  afterwards  Bishop  applied  to  the 
plaintiff  for  advances  on  her. 

The  plaintiff,  in  his  cross-examination,  says  he  com- 
menced advancing  on  the  vessel  now  in  question  in  the 
fall  of  187^.  Bishop  says  the  advances  commenced  in 
July,  18*72.  John  Bishop  Jr.  says:  **She  was  com- 
menced in  18*72,  just  after  we  got  the  *  Minnie '  off." 

If  we  could  safely  infer  from  this  evidence  that  any 
part  of  the  vessel  had  been  actually  constructed  at  the 
time  of  the  agreement  between  Bishop  and  Clark  for 
securing  the  advances,  there  might,  on  the  authorities 
cited,  be  a  good  legal  mortgage.  It  is  not,  however, 
essential  to  the  determination  of  the  case  that  we  should 
proceed  on  any  such  ground,  for  it  is  clear  that  the 
agreement  stated  in  the  testimony  of  both  Bishop  and 
Clark  constituted  a  good  equitable  assignment  of  the 
vessel  in  favor  of  the  plaintiff. 

It  is  a  well  established  principle  in  Courts  of  Equity, 
that  an  agreement  to  assign,  by  way  of  security,  pro- 
perty not  in  existence,  or  in  which  the  assignor  has  no 
interest  at  the  date  of  the  agreement,  will  operate  as  an 
equitable  assignment  by  way  of  equitable  mortgage, 
lien,  or  charge,  which  will  take  effect  upon  the  property 

(1)  Grantham  v.  Eawlty,  Hob.  132  j  Fetch  v.  Tutin,  15  M.  &  W.  110, 
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1879  when    Bubsequently  brought   into  existeuoe,   or  ao- 

Clark  quired    by    the    assignor.      This    doctrine     springs 

Scottish  ^^^^    *^®   jurisdiction   of   Courts    of  Equity   to  do- 

Impkrial  cree  specific  performance.     In   the    present   case^  if 

I  NiiU  RAM  GR 

Co.  the  vessel  had  been  completed  and  Bishop  had  refused 
StronT  J  *^  c^-rry  out  the  agreement  to  deliver  her  to  Clark,  a 
Court  of  Equity  would  have  decreed  specific  perform- 
ance, by  compelling  Bishop  to  put  the  plaintiff  in  pos- 
session in  order  that  he  might  sell  and  retain  his  ad- 
vances out  of  the  proceeds.  Again,  had  Bishop  attempt- 
ed to  sell  the  vessel  himself  such  a  sale  would  have 
been  restrained  in  equity  at  the  instance  of  Clark, 

In  the  case  of  Holroyd  v.  Marshall  (1)  there  is  a  very 
full  exposition  of  the  law  as  to  equitable  mortgages  and 
assignments  of  chattels  to  be  subsequently  acquired  by 
the  mortgagor  or  assignor,  in  which  all  these  principles 
I  have  stated  are  laid  down  by  Lord  Wesibury.  No 
higher  authority  than  this  could  be  quoted,  and  it 
establishes  all  that  the  plaintifiT  contends  for — that  he 
had  an  equitable  interest  in  the  burnt  vessel.  It  is 
sometimes  said  by  text  writers  that  specific  performance 
of  agreement  as  to  chattels  will  not  be  decreed,  but  that 
parties  will  be  left  to  seek  a  remedy  at  law  in  respect 
of  the  breach  of  a  contract  relating  to  such  property. 
This,  however,  is  incorrect  as  regards  specific  and  ascer- 
tained chattels,  as  is  explained  by  Lord  Westbwry  in  his 
judgment  in  Holroyd  v.  Marshall,  and  the  rule  as  to 
such  property  as  the  schooner  in  question  here  is  that 
which  I  have  already  propounded.  The  agreement,  as 
stated  by  the  plaintifiT  and  Bishop,  though  it  does  not 
in  terms  provide  that  the  plaintiff'  shall  have  any  pro* 
I>erty  in  the  vessel,  but  was  in  form  only  a  stipulation 
by  the  plaintiff  and  a  promise  by  Bishop  that  the  pos- 
session of  the  vessel  should  be  delivered  to  the  former 
with  power  to  sell  and  to  pay  himself  out  of  the  pro- 

(1)  10H.L.n91, 
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ceeds  of  the  sale,  is  clearly  sufficient  in  equity  to  create      ^^79 
a  lien.     In  the  case  of  land,  authority  to  a  creditor  to     Clakk 
sell  and  retain  his  debt  out  of  the  proceeds,  evidenced   g^lJ^^H 
by  an  informal  written  memorandum  (writing  being,  of  Imperial 
course,  required  in  the  case  of  land  by  the  4th  sect,  of      oo. 
the  Stat,  of  Frauds),  has  been  held  to  constitute  a  good  ^r" — j 
equitable  mortgage  or  charge  (1).  

The  agreement  here  was  precisely  similar  to  that  just 
mentioned,  the  only  difference  being  that  there  was  no 
writing  and  that  the  property  was  not  existent  when 
the  agreement  was  made,  distinctions  which,  for  reasons 
already  stated,  can  have  no  effect.  I  have  forborne  to 
refer  to  the  case  of  Davies  y.  The  Home  Insurance  Co.  (2), 
for  the  reason  that  it  was  not  an  authority  which  in 
any  way  bound  the  Supreme  Court  of  New  Brunswick^ 
but  I  may  say  that  I  consider  it  as  establishing  the 
conclusions  contended  for  by  the  plaintiff. 

I  am  therefore  of  opinion  that  the  api)ellant  had  an  in- 
surable interest  in  the  subject  of  insurance,  both  at  the 
date  of  the  policy  and  at  the  time  of  the  loss,  in  respect 
of  which  he  is  entitled  to  recover  against  the  respondents. 

The  judgment  of  the  Court  below  should  be  reversed 
and  the  rule  nisi  to  enter  a  non-suit  should  be  discharged 
with  costs. 

The  appellant  is,  of  course,  entitled  to  his  costs  of  this 
appeal. 


(1)  Exp.  HodgsoHf  re  Cookj  1    (Ed.  3)  p.  33. 
Gl.  &  J.  13  ;  Fisher  on  mortgages,        (2)  3  Grant;  Er.  &  App.  269. 
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AOiEST^Notiee  to  Inturanee        —       —    494 

Se4  iNSCRAlfCB,  2. 

APPEAL — Appeal  involving  quettiom  of  faei — 
Diteretion  ofJudgt.  on  appeal  not  in  (general 
interfered  with — 40  Vie.,  0.  21,  Conetitutionaltty 
0/.]  Held:  Where  a  disputrd  fact,  involving 
nautical  qnestions,  is  raised  by  an  appeal  from 
the  judgment  of  the  Maritime  Court  of  Ontario, 
as  in  the  case  of  a  collision,  the  Supreme  Court 
will  not  reverse  the  decree  of  the  J  udge  of  the 
court  below,  merely  upon  a  balance  of  testi- 
mony.    ''Thi  Picton'^      —       —       —    648 

2— -/Vnoi  judgment^Judieial  proceeding — 42 
Vie ,  e.  39,  m.  3  and  9 J  In  an  action  insti- 
tuted in  the  Superior  Uourt  of  the  Province 
of  Quebec  by  the  appellant  aeainst  M.  A,  C. 
and  niue  other  derendants,  the  respondents, 
three  of  the  defendants,  severally  demurred 
to  the  appellant's  action,  except  as  regards 
two  lots  of  land,  in  which  they  acknowledge 
the  appellant  had  an  undivided  share.  The 
Superior  Court  sustained  the  demurrer,  and, 
on  appeal,  the  Court  of  Queen's  Bench  for 
Lotoer  Cinada  (appeal  side)  aflSrmed  the 
judgment.  The  appellant  thereupon  ap- 
pealed to  the  Supreme  Court,  and  moved  to 
quash  the  appeal  on  the  ground  that  the 
Supreme  Court  had  no  jurisdiction  Held: 
That  as  the  judgment  of  the  Court  of 
Queen's  Bench  (the  highest  court  of  last 
resort  having  jurisdiction  in  the  Province) 
finally  determmed  and  put  an  end  to  the 
ai>peal,  which  was  a  judicial  proceeding 
within  the  meaning  of  sec  9  of  The  Supreme 
Court  Amendment  Act  of  1879,  such  judfl^- 
ment  was  one  from  which  an  appeal  would 
lie  to  the  Supreme  Court  of  Canada  ;  and 
though  an  appeal  cannot  be  taken  from  a 
court  of  first  instance  directly  to  the  Su- 
preme Court  until  there  is  a  final  judgment, 
Jet,  whenever  a  ProYlncial  Court  of  Appeal 
as  jurisdiction,  this  Court  can  entertain 
an  appeal  from  its  judgment  finally  dis- 
posing of  the  appeal,  the  case  being  in 
ether  respects  a  proper  subject  of  appeal. 
Chsvalisr  v.  Cuvillibb         --       —    605 

3 Pleadings  on  appeal  —       —       — 

See  Prior  Notior. 

4— —Additional  ground  on  —       — 

See  Award. 

ABSIGraSNT— 7Vtf«/         -^       —       —    494 
See  Irburarci,  2. 

AWARD — Final  judgment^Power  of  attorneys 
to  enlarge  tims  fir  making  award — Appeal,  ad' 
diUonal  ground  on."]  In  an  action  on  contract, 
the  matters  in  difference  were,  by  rule  of  court, 


AWABB.'-Oontinued, 

by  and  with  the  consent  of  the  parties,  sub- 
mitted to  arbitration.  By  the  rule  of  reference 
the  award  was  directed  to  be  made  on  or  before 
the  1st  May,  1877,  or  such  further  or  ulterior 
day  as  the  arbitrators  might  endorse  from  time 
to  time  on  the  order.  The  time  for  making  the 
award  was  extended  by  the  arbitrators  till  the  1  st 
of  September,  1877.  On  the  31  st  August,  1877,  the 
attorneys  for  plaintiff  and  defendants,  by  consent 
in  writing,  endorsed  on  the  rule  of  reference,  ex- 
tended the  time  for  making  the  award  till  the 
8th  September.  On  the  7th  September  the  arbi- 
trators made  their  award  in  favor  of  the  plaintiff 
for  the  sum  of  $5,001.42,  in  full  settlement  of 
all  matters  in  difference  in  the  cause.  Held : 
Reversing  the  judgment  of  the  Supreme  Court 
of  yova  Seotiaf  that  where  the  parties,  through 
their  respective  attorneys  in  the  action,  consent 
to  extend  the  time  for  making  an  award  under 
a  rule  of  reference,  such  consent  does  not  ope- 
rate as  a  new  submission,  but  is  an  enlargement 
of  the  time  under  the  rule  and  a  continuation 
to  the  extended  period  of  the  authority  of  the 
arbitrators,  and  tnerefore  an  award  made  within 
the  extended  period  is  an  award  made  under 
the  rule  of  reference,  and  is  valid  and  binding 
on  the  pa^es.    2.  That  the  fact  of  one  of  the 

Sarties  being  a  municipal  corporation  makes  no 
ifference.  3.  That  in  Nova  Seotia,  where  the 
rule  nisi  to  set  aside  an  award  specifies  certain 
grounds  of  objection,  and  no  new  grounds  are 
added  by  way  of  amendment  in  the  court  below, 
no  other  ground  of  objection  to  the  award  can 
be  raised  on  appeal.  Oakes  v.  Thb  City  of 
Halifax         —       —       —       —       —    640 

BENSFH  SOCIETY— Ezpulaion  (/Member   164 
See  Prior  Noticb. 

BBIBEBT      ------    480 

See  Elbotion,  2. 

BRTTIBH  HOBTH  AKEBICA  ACT,  I869~%t. 

91  and  92        —        —        —        —        — 

See  Ibburancv. 
CIVIL  COBE— .^r^c  10C7,  1073,  1544.      ^ 

1 See  Contract. 

2 Art,  970 

See  Dbrd. 

3 Arte  2211,  2251,  2206 

See  PRBSORiPTiojr. 

4 Of  Procedure.-^Art.  116 

See  Dbmurrbr. 

5 Of  Proeedure.'-Art,  473 

See  IvaaiuFrion  db  faux. 
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COKBIHOH  FBBCSBSNT 

See  Pbtition  or  Right. 
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OOXTEACI— TVrmi  <if  delivery— ReasonabU  time 
^Damage»—AsU.  1067,  1073,  1644,  C,  C.  L,  C] 
On  th«  7th  Maj,  1874,  the  appellant  sold  to  the 
regpondent  five  hundred  tons  of  haj.  The 
writing,  which  was  eigoed  by  the  appellant 
alone,  18  in  following  terms :  ''  Sold  to  O.  AC. 
fire  hundred  tons  of  timothj  hay  of  best  Quality, 
at  the  price  of  $21  per  ton  f.  o.  b.  propellers  m 
canal,  Montreal,  at  such  times  and  in  such 
quantities  as  the  said  O.  A.  C.  shall  order.  The 
said  hay  to  be  perfectly  sound  and  dry  when 
delivered  on  board,  and  weight  tested  if  required. 
The  same  to  be  paid  for  on  delivery  of  each  lot 
by  order  or  draft  on  self,  at  Bank  of  Montreal, 
the  same  to  be  consigned  to  order  of  Dominion 
Bank,  Toronto.^*  In  execution  of  this  contract, 
the  appellant  delivered  one  hundred  and  forty- 
seven  tons  and  thirty-three  pounds  of  hay,  after 
which  the  respondent  refused  to  receive  any 
more.  The  appellant  having  several  times  no- 
tified the  respondent,  both  verbally  and  in 
writing,  by  formal  protest  on  the  28th  July, 
1874,  requested  him  to  take  delivery  ot  the  re- 
maining 364  tons  of  hay.  On  the  11th  of  No- 
Tember  following,  the  appellant  brought  an 
action  of  damages  for  breach  of  contract,  by 
which  he  claimed  |3,417.77,  to  wit.  $2,471  dif- 
ference between  the  actual  value  or  the  ha^  at 
the  date  of  the  protest  and  the  contract  price, 
and  $913.77  for  extra  expenses  which  the  appel- 
lant incurred,  owing  to  the  refusal  of  the 
respondent  to  fulfill  his  contract.  J/eld :  That 
sucn  a  contract  iras  to  be  executed  within  a 
reasonable  time,  and  that,  from  the  evidence  of 
the  usages  of  trade,  the  delivenr,  under  the  cir- 
cumstances, was  to  be  made  before  the  new  crop 
of  hay,  and  that  the  respondent,  being  in  de- 
fault to  receive  the  hay  when  required,  was 
bound  to  pay  the  damages  which  the  appellant 
had  sustained,  to  wit,  the  difference  at  the  place 
of  delivery  between  the  value  when  the  accept- 
ance was  refused  and  the  contract,  and  other 
necessary  expenses,  the  amount  of  which,  being 
a  matter  of  evidence,  is  properly  within  the 

Srovince   of    the    court   below  to   determine. 
Ihapmah  «.  LiBiir         —       —       —        849 

COiSFQiBJiSlOliShareholder  inpuhlie  company^ 
—'Aetione  aaainet  by  ereditora  of  Co. — Regittra" 
ticn  of  eertijieaie — Con.  Stat.  C.,eh.  63,  aeea.  33, 
35.  J  In  an  action  brought  by  MeJC.  under  the  pro- 
visions of  Con.  Stats.  Oan.^  ch.  63,  aeainst  K.  et 
aL  as  stockholders  of  a  joint  stock  company 
incorporated  under  said  act,  to  recover  the 
amount  of  an  unpaid  judgment  they  had  ob- 
tained against  the  company,  the  defendants  K. 
et  al.  pleaded  inter  alta  that  they  had  paid  up 
their  ruU  shares  and  thereafter  and  before  suit 
had  obtained  and  registered  a  certificate  to  that 
effect.  Held:  affirming  the  judflpnent  of  the 
Court  of  Common  Pleas,  that  under  sec.  33,  34 
and  35,  ch.  63  Cons.  Stats.  Can.,  as  soon  as  a 
flfaareholder  has  paid  up  his  full  shares  and  has 
registered,  altho'  not  until  after  the  30  days 
mentioned  in  sec.  35,  a  certificate  to  that  effect, 
bit  liability  to  pay  any  debts  of  the  company 
then  existing  or  thereafter  contracted  ceases, 


OOBPOSATIOV.—Cbntfnued. 

excepting  always  debts  to  employees,  ii 
specially  mentioned  in  sec.  36.  [BUehe,  G.  J., 
and  Foumier,  </.,  dissenting.]  MoKnni  v. 
ElTTRlDOl        —         —        —         —        —    SW 

COSTS— (7oii«/rtie(tofi  qf  wilLI  As  to  costs,  the 
court  ordered  that  the  costs  be  paid  by  tlie  re- 
spondents (executors  and  trustees  of  the  will) 
out  of  the  general  residue  of  the  estate  of  the 
deceased,  but  if  the  said  residue  should  have 
been  distributed  then  the  said  costs  should  be 
contributed  by  the  persons  who  should  hare 
received  portions  of  the  said  residue  ratably 
according  to  the  amounts  of  the  respective  snms 
received  by  them.  Pishbr  v.  Aaoiasov  -  4S9 
iSee  also  Will       —       —       —   40« 

CEOWK—Riohio/topUadpreeeriftion     —    1 

See  Pbbsouptxov. 
DAMAGES      —       ^       ~       -.       -   M9 

See  OoMTSAOT. 

JXKED—Prohibition  to  alienate  in  a  purely  oner- 
oue  t%tU  voii—Art.  970  C.  O.  L.  (7.,  18  Vk.,  ek. 
260  ]  By  18  Vie.,  ch.  250,  W.  F.  and  his  brother 
were  authorized  to  sell  certain  entailed  property 
in  consideration  of  a  non-redeemable  rent  repj^ 
sen  ting  the  value  of  the  property.  On  the  ith 
September,  1860,  W  F.,  the  appellant,  and  1?. 
/*.,  assigned  to  their  brother,  A.  F.,  k  piece  of 
land  forming  part  of  the  above  entailed  property, 
in  consideration  of  a  rente /onethre  of  six  pounds, 
payable  the  first  day  of  October  of  each  year. 
The  deed  was  registered  and  contained  the  fol- 
lowing sUpalation  :  **  But  it  is  agreed  that  the 
assignee  cannot  alienate  in  any  manner 
whatsoever  the  said  land,  nor  any  part 
thereof,  to  any  person  without  the  express 
and  written  consent  of  the  assignors  under 
penalty  of  the  nullity  of  the  said  deed." 
The  property  was  subsequently  seized  by 
a  judgment  creditor  of  A,  F,,  and  appellant 
opposed  the  sale  and  asked  that  the  seizure  be 
declared  null,  because  the  property  seized  could 
not  be  sold  by  reason  of  the  aboveprohibition 
to  alienate.  Meld,  on  appeal,  aflSrminft  the 
judgment  of  the  court  below,  that  the  deed  was 
made  in  accordance  with  the  proviaions  of  18 
Vie.,  ch.  250,  and  bein|;  a  purely  onerous  title 
on  its  face,  the  prohibition  to  alienate  contained 
in  said  deed  was  void.  Art  970  CO.  L.  C. 
Query :  Whether  the  substitutes  may  not,  when 
the  substitution  opens,  attack  the  deed  for  want  of 
sufficient  consideration.  Fbasir  v.  Poduot  IU 

2— —Per  ff.  E,  Taachereau  and  Qwynne,  J.J, 
That  a  deed,  taken  under  9  Vie,,  c.  37,  sec. 
17,  before  a  notary  (though  not  under  the 
seal  of  the  Commissioners)  from  a  person  m 
poeeeaeion,  which  was  subseoaenuy  con- 
firmed by  a  judgment  of  ratification  of  a 
Superior  Court,  was  a  valid  deed,  that  all 
rignts  of  property  were  purged,  and  that  if 
any  of  the  auUtura  of  the  petitioner  failed 
to  urge  their  rights  on  the  monies  depo- 
sited by  reason  of  the  customary  dower,  the 
ratification  of  the  title  was  none  the  less 
valid.    Chivrur  v.  Tbe  Qunir        —      1 
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JHEMJniSXSL— Petition  nf  Right^N.  C,  the  sup- 
pliant, by  his  petition  of  right,  claimed,  as  rep- 
resenting the  heirs  of  P.  W.  Jr.,  certain  parcels 
of  land  originally  granted  by  letters  patent 
from  the  Crown,  dated  5th  Januair.  1806,  to  /*. 
W.  Senr.j  together  with  a  sum  of  $200,0(KYfor 
the  rents,  issaes  and  profits  derived  therefrom 
by  the  Government  since  the  illegal  detention 
thereof.  The  Grown  pleaded  to  this  petition  of 
right— 1st  by  demurrer,  rf«/«n*^  au/onda  en  droit, 
alleging  that  the  descnption  of  the  limits  and 
position  of  the  property  claimed  was  insuflScient 
in  law ;  2nd,  that  the  conclusions  of  the  peti- 
tion were  insufficient  and  vague ;  3rd,  that  m  so 
far  as  respects  the  ren^s.  issues  and  profits,  there 
had  been  no  signification  to  tne  Govern- 
ment of  the  eifts  or  transfers  made  by  the  heirs 
to  the  Buppflants.  ffeld:  That  the  objection 
taken  should  have  been  pleaded  by  exception  d 
lafirme,  pursuant  to  Art.  116,  C  C  P.,  and  as 
the  demurrer  was  to  all  the  rents,  issues  and 
profits  as  well  as  those  Bin(  e  the  transfer,  it  was 
too  large  and  should  be  dismissed,  even  suppos- 
ing notification  of  the  transfer  necessary  with 
respect  to  rests  issues  and  pn-fits  accrued  pre- 
vi' .us  to  the  sale  to  him  by  the  heirs  of  P.  W.  Jr. 
Gbivriir  v.  The  Qukkn   *    —       —       —       1 

SLBCnOlT-- T%«  Dominion  Eleetifme  Act,  1874, 
MM«  96  and  98 — Uirtng  a  team  to  bring  voter  to 
poll  a  corrupt  practice — ^^IVilful^*  offence — Ad- 
vance of  money  wh.'n  not  nuide  in  order  to  induce 
voter  to  procure  ih"  return  of  the  candidate  not 
bribery,]    As  to  the  case  of  one  J.  F.  G.,  the 
charge  was  that  the  respondent  bribed  him  by 
the  payment  of  a  promissory  note  for  $89.    The 
evidence  showed  tnat  J  F.  O.  had  been  canvas- 
sing for  respondent  a  long  time  before  the  note 
fell  due,  and  had  always  supported  him.    He 
WHS  on  his  way  to  retire  his  note,  which  was 
overdue  or  falling  due  that  day,  when  respon- 
dent asked  him  to  canvass  that  day,  and  pro- 
mised to  send  into  town  and  have  the  note 
arranged  for  him.    At  the  same  time  J»  F.  O. 
was  negotiating  for  a  loan  on  a  mortgage  to 
respondent,  and  it  was  at  first  stipulated  that 
the  amount  of  this  note  should  be  taken  out  of 
the  mortgage  money.    The  agent  of  the  res- 
pondent, after  the  election,  at  the  request  of  J. 
F  O.t  paid  the  mortgage  money  in  full  and 
allowea  the  matter  of  the  note  to  stand  until  J. 
F.  Q.  could  see  respondent.    J.  Fl  O,  stated 
that  neither  the  note  nor  the  mortgage  transac- 
tion influenced  him  in  any  way,  and  tnat  he  had 
to  pay  the  note  and  did  not  expect  respondent 
to  make  him  a  present  of  it.    ileld :  That  the 
evidence  did  not   show  that  the  advance  of 
money  was  made  in  order  to  induce  J,  F,  O.  to 
procure,  or  to  endeavor  to  procure  the  return  of 
respondent,  and  was  not  therefore  bribery  with- 
in the  meaning  of  sub-sec.  3  of  sec.  92  of  the 
Dominion  Elections  Act,  1874.    As  to  the  case 
of  one  M.,  the  evidence  showed  that  iPe  team 
was  hired  some  days  before  the  opening  of  the 
poll  by  C.J  an  agent  of  the  respondent  for  the 
purpose  of  bringing  two  voters  to  the  polls.    M. 
went  for  the  voter8>  returned  the  day  previous 


ELSCnOK.— Continued, 
to  the  polling  day  without  the  voters  and  was 
paid  fifteen  dollars.  Held:  That  the  term  "six 
preceding  sections"  in  the 98th  section  of  "The 
Dominion  Elections  Act,  1874,"  means  the  six 
sections  immediately  preceding  the  98th,  and 
therefore  the  hiring  of  a  team  to  convey  voters 
to  the  polls,  prohibited  by  the  96th  section, 
was  a  corrupt  practice  within  the  meaning  of 
the  98th  section.  [Henry^  J.,  dissentinjy 
YouMO  V.  Smith       —       —       —       —     ®* 

2 Bribery ^Promiu  to  pay  legal  expcmn  of 

a  voter ^  who  %e  a  prf/euional  public  apeaker 
—  The  Dominion  EUctioM  Act,  1874,  nib- 
tee.  3,  aec.  92.]  Appeal  from  a  judgment  of 
Armour,  J.,  holding  that  appellant  had  em- 
ployed and  promised  to  pay  the  expenses  of 
one  //.,  a  voter,  who  was  a  lawver  and  a 
professional  public  speaker,  and  therefore 
WHS  guilty  otbribery  within  the  meaning  of 
sub-sec.  3,  of  sec.  92  of  The  Dominion  JElce^ 
ttons  Aetf  1874.  The  evidence  as  to 
agreement  entered  into  between  ff.  and 
appellant  was  contradictory.  I*,^" 
admitted,  however,  that  ff  addressed  the 
meetings  in  the  interest  of  the  appellant, 
and  during  the  time  of  the  election  made 
no  demand  for  expenses,  except  on  one 
occasion,  when  attending  a  meeting  and 
finding  himself  without  money  he  asked  for 
and  received  the  sum  of  $1.60  for  the  pur- 
pose of  paying  the  livery  bill  of  his  horse. 
Held :  That  the  weight  of  evidence  showed 
that  the  appellant  only  promised  to  pay  H*» 
travelling  expenses,  if  it  were  legal  to  do 
so,  and  such  promise  was  not  a  breach  of 
sub-sec.  3  of  sec  92  of  Th4  Uomimion  BUe- 
tione  Act,  1874.  iTaechcreau  and  Qwynne^ 
J.J.,  dissenting.]  Per  Foumiir,  J.:--Can- 
didates  may  legalljr  employ  and  pay  for  the 
expenses  and  services  of  canvassers  and 
speakers,  provided  the  agreement  be  not  a 
colorable  one  intended  to  evade  the  bribery 
clauses  of  the  Act.  Per  Taechereau  and 
Ounfnncj  J.J.:— Such  a  payment  would  be 
illegal.    Whblkb  v.  Qibbb       —       —  4$0 

ZSOiUTKEBr-CertiJieate  of      —       ^ 
See  PiTiTioN  OF  Right. 


SXTEA  WOBX— C/atm  for 

See  Pbtitioh  ov  Right. 


FIKAL  JUDGMEITT 
See  Appkal. 


-      -      -      -    605 


•See  Award  —       —       —       —       WO 


GOOB  FAITH      --       —       -.-        1 

See  Fbiboription. 

UIPBOYSKEITTS— C/atfiu/or,  by  incidental  dr- 
mand  —       —       —       —       —  1 

See  Pribcriptioh. 


IKSCBIPnOir  EH  FAUX 

See  Prbsoriptiuv, 
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nrSUBAlfCE — Jurisdiction  of  Local  Legulaiure 
over  subject  matter  of  Insurance — British  North 
America  Act^  1867.  sees.  01  and  ^i—Statutory 
conditions— R.  S.  0.,  eh.  162— TTA^i^  conditions 
applicable  when  statutory  conditions  not  printed 
on  the  policy.}    The  Oitizens'  Insurance  Com- 
pany, a  Canadian  Company,  incorporated  by 
an  Act  of  the  Parliament  of  Canada,  since  tlie 
passing  of  R.  S.  O.,  ch.  162,  issued,  in  favor  of 
P.,  a  policy  against  fire  which  had  not  endorsed 
upon  It  the  statutory  conditions  {R  S.  (?.,  ch. 
lo2,)  but  had  conditions  of  its  own,  which  were 
not  printed  as  variations  in  the  mode  indicated 
b^  tne  Act.  The  Queen  Insurance  Company,  an 
Lnglish  Company,  carrjring  on  business  under 
an  imperial  Act,  issued  in  favor  of  P.,  after  the 
passing  of  R.  8.  0,j  ch.  162,  an  interim  receipt 
for  insurance  against  fire,  subject  to  the  condi- 
tions of  the  Companj.    The  Western  Assurance 
Company,  a  Canadian  Company,  incorporated 
bj  the  P.ariiament  of  Canada  before  Confedera- 
tion, issued  a  policy  of  insurance  against  fire  in 
favor  of  J".,  the  conditions  of  the  policy,  which 
were  different  from  those  contained  in  R.S.O^ 
ch    162.   not  being  added  in  the  manner  re- 
quired bv  the  statute.     The  three  companies 
were  authorized  to  do  Fire  Insurance  business 
throughout    Canada    by   virtue    of   a   license 
granted  to  them  bv  the  Minister  of  Finance 
under  the  Acts  of  the  Dominion  of  Canada  re- 
lating to  Fire  Insurance  Companies.    The  pro- 
perties Insured  by  these  companies  were  all 
situated  within  the  province  of  Ontario  j&nd  being 
subseouentl^  destroyed  by  fire,   a'*tions  were 
brought  against  the  companies.    The  Supreme 
Court  of  Canada^  after  hearing  the  arguments  in 
the  three  cases,  delivered  but  one  judgment,  and 
it  waaSeld:  That  "  The  Fire  Insurance  Act," 
R.^  8.  0.,  ch.  162,  was  not  ultra  vires  and  is  ap- 
plicable to  Insurance  Companiesfwhetherforeign 
or  incorporated  by  the  Dominion)  licensed  to 
carry  on  insurance  business  throughout  Canada, 
and  taking  risks  on  property  situate  within 
the  province  of  Ontario.   2.  That  the  legislation 
in  question,  prescribing  conditions  incidental  to 
insurance  contracts,  passed  in  Ontario,  relating 
to  property  situate  in  Ontario,  was  not  a  regula- 
tion or  Trade  and  Commerce  within  the  mean- 
ing of  these  words  in  sub-sec.  2,  sec.  91,  B.  N.  A. 
Act.    3.  That  an  insurer  in   Ontario  who  has 
not  complied  with  the  law  in  question  and  has 
not  printed  on  his  policy  or  contract  of  insur- 
ance the  statutory  conditions  in  the  manner  in- 
dicated in  the  statute,  cannot  set  up  against  the 
insured  his  own  conditions  or  the  statutory  con- 
ditions, the  insured  alone,  in  such  a  case,  is 
entitled  to  avail  himself  of  any  statutory  con- 
dition.   [Taschsreau  and  Owynne,  J.J.,  dissent- 
ing.]    Per   Taschereau  and   Owynne,   J.J  : — 
That  the  power  to  legislate  upon  the  subject- 
matter  of  insurance  is  vested  exclusively  in  the 
Dominion  parliament  by  virtue  of  its  power  to 
pass  laws  ror  the  regulation  of  Trade  and  Com- 
merce under  the  91st  sec.  of  the  B.  N.  A.  Act. 
Thi  OitizubS  &o.,  Ihb.  Cob.  v.  Pabbons     815 

2 Trust  Assignment-^Conditions  of  Policy — 

Notice  to  Agent^Loss  payable  to  Creditors 


ISBVBASCE,— Continued. 

---Right  of  Action.}    The  appellant,  being 
indebted  to  certain  persons  and  desiring  to 
have  his  stock  of  goods  insured,  applied  to 
the  agents  of  respondents  for  insurance  to 
the  amount  of  ^2,000  for   three  months, 
''  loss  if  any  to  bo  payable  to  his  creditors 
of  whom  G.  McK.  is  one  and  MeM.  ^  Co. 
are  second  "  An  interim  receipt  was  issued 
by  the  company,   dated   19th    November, 
1877,  which  stated  the  insurance  to  be  sub- 
ject to  the  conditions    contained  in  and 
endorsed  ui)on  the  printed  form  of  policj 
in  use  bv  the  company,  one  of  whicn  con- 
ditions (No.  4)  stated,  that  if  the  property 
insured  should  be  assigned  without  a  written 
permission  endorsed  on  the  policy  bv  an 
agent  of  the  companv  duly  autiionzed  for 
such  purpose,  the  policy  should  be  void.  On 
the  28th  November  the  appellant  transferred 
the  insured  property  to  the  said  O.  McK.^ 
in  trust  for  his  creditors,  the  balance,  if 
any,  to  be  payable  to  himself.     The  agent 
of  the  company  was  notified  of  this  transfer 
and  assented  to  it,  stating  that  no  notice  to 
the  companv  was  necessary,  the  policv  being 
made  payable  to  the  creditors.    The  pro* 
perty  was  destroyed  bv  fire  on  the  15th 
Januarv,  1878.     The  policy  sued  upon  was 
dated  the  12th  December,  1877,  but  was  not 
delivered  until  the  morning  after  the  fire. 
By  it  the  loss  was  made  '*  payable  to  6. 
McK.  and    MaM.  4"  Co.  ana    others  as 
creditors,  as  their  interests  may  appear.^' 
After  the  fire  the  Inspector  of  the  company 
wrote  twice  to  MeK.  calling  for  proof  of 
loss.  Held:.  Reversing  the  judgment  of  the 
Court  of  Appeal  for  Ontario — that  the  notice 
of  the  trust  assignment  to  the  company's 
agent  was   sufficient,    that    the    company 
must  be  considered  as  having  aj»ented  to 
such  assignment,  and  to  have  executed  the 
policy  with  full  knowledge  of  it ;  and  thai 
such  assignment  was  not  one  cootemplated 
by  the  condition  on  the  policy. 

2.  That  the  words  *  Moss  payable,  if  any, 
to  O.  McK.,  &c.,"  operated  to  enable  the  res- 
pondents, in  fulfilment  of  that  covenant,  to 
pav  the  parties  named  ;  but  as  thej  had  not 
paid  them,  and  the  policy  expresslr  stated 
the  appellant  to  be  the  person  witn  whom 
the  contract  and  the  respondents*  covenant 
was  made,  the  action  for  a  breach  of  that 
covenant  was  properly  brought  by  him 
alone.  MoQubb.n  v.  The  Phcbxix  IIut.  f . 
Ins.  Co.       —         —        —        —       660 

UrSUBABLE  VBXEKSSt—Ftre  InMurance^Ai- 
vanees  made  to  build  a  vessel — Insurable  Inters^.] 
C.  made  advances  to  B.  upon  a  vessel,  then  in 
course  of  construction,  upon  the  faith  of  a  ver- 
bal agreement  with  B.^  that  after  the  vessel 
should  be  launched,  she  should  be  placed  in  his 
hands  for  sale,  and  that  out  of  the  proceeds  the 
advances  so  made  should  be  paid.  When  vessel 
was  well  advanced  C.  disclosed  the  facts  and 
*  nature  of  his  interest  to  the  agent  of  the  respond- 


S.  C.  E.  Vol.  IV.] 


INDEX. 


Ill 


IK8UBABLE  IHTEBSST.— Cbn/inuMf.  i 

ent'g  corapanj,  and  the  company  issued  a  policy 
of  insurance  against  loss  by  fire  to  U.  m  the 
sum  of  $3,000.  The  ressel  was  still  unfinished, 
and  in  B.'t  possession  when  she  was  burned. 
Htld:  Reversing  the  judgment  of  the  Court 
below,  that  C7.'«  interest,  relating  as  it  did  to 
a  specific  chattel,  was  an  equitable  interest 
which  was  insurable,  and  therefore  C.  was  en- 
titled to  recover.  Clabki  v.  Tni  Scottish 
Impirial  F.  Ins.  Go.        —       —       —       192 

JUSGXEHT  or  COHriBMATIOK~i?/ee/  0/   1 
See  Prbbobiption. 

LIXITATIOKS^^/a^ute  of^TreMptut—PUa  of 
tiberum  Unementum — Poatenaion^  title  by,\ 
In  an  action  of  .  trespass  quare  elntuum 
/regit  for  the  purpose  of  trjring  the  title  to 
certain  land  adjoining  the  city  of  Belleville^ 
the  defendants  pleaded  not  guilty;  and 
2ndy  that  at  the  time  of  the  alleged  trespass 
the  said  land  was  the  freehold  of  the  defendaDts, 
M.  E.  MeC.  and  J.  />.  i/rC,  and  they  justified 
breaking  and  entering  the  said  cli-se  in  their 
own  right,  and  the  other  defendants  as  their 
servants,  and  by  their  command.  The  rase  was 
tried  by  Armour^  J.,  without  a  jury,  and  he  ren- 
dered a  verdict  for  p'aintiff  with  thirtv  dolla'S 
damages-  The  j'ldgment  was  set  aside  by  the 
Court  of  Common  Pleas,  and  they  entered  a 
verdict  for  the  defendants  in  pursuance  of  R,  8. 
O.y  ch.  50,  sec.  287.  On  appeal,  the  Court  of 
Appeal  for  Ontario  reversed  this  judgment,  and 
restored  the  verdict  as  originally  found  by  Ar- 
mour, J.  The  defendants  thereupon  appealed 
to  the  {Supreme  Court  ffeld:  That  the  appel- 
lants (defendants),  on  whom  the  onus  lay  of 
proving  their  plea  of  libervm  tenementum,  had 
not  proved  a  valid  documentary  title,  or  posses- 
sion for  twenty  years  of  that  a  tual,  continuous 
and  visible  character  necessary  to  give  them  a 
title  under  the  Statute  of  Limitations ;  therelore 
plaintiff  was  entitled  to  his  verdirt  [  Henry ^  J., 
dissenting.]    MoUonaghy  v.  Denmark    —  609 

HAHDAXUS      -----    164 

ike  Prior  Notick. 

XABHIME  COUBT  OF  OVIKBIO-Held :  That 
40  Vie.f  ch.  21,  establishing  a  court  of  maritime 
jurisdiction  for  the  province  of  (fntanoy  is  intra 
vires  of  the  Dominion  Parliament.     "  Thi  Prc- 

—  —    648 

—  —    609 
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F0SSSS8I0H»ri</<;  hy       — 
See  Limitations. 

PBIOB  HOTICE~^en«;;^  aoeie'y—Fzpulaion  of 
member-^  Prior  notice  not  neeeasary  under  By- 
law^Mandnmue.]  L.  was  expelled  from  mem- 
bership in  L*  U.  St.  J.,  an  incorporated  benefit 
society,  for  being  in  default  to  pay  six  months' 
contributions.  Art  20  of  the  society's  by-laws, 
sec.  6,  provides  that  **When  a  member  shall 
have  negle^'.ted  during  six  months  to  pay  his 
contrib'.itions,  or  the  entire  amount  of  bis  en- 
trance fee,  the  society  may  erase  his  name  from 
the  list  of  members,  and  he  shall  then  no  longer 


FBIOB  KOTICE— Cbn<<nu«(2. 

form  part  of  the  society ;  for  that  purpose,  at 
every  general  and  regular  meeting,  it  is  the  duty 
of  the  Collector-Treasurers  to  make  known  the 
names  of  those  who  are  indebted  in  six  months' 
contributions,  or  in  a  balance  of  their  entrance 
fee,  and  then  any  one  mav  move  that  such  mem- 
bers be  struck  off  from  the  list  of  members  of 
the  society."  L.  brought  suit  under  the  shape 
of  a  petition,  prating  that  a  writ  of  mandamus 
should  issue,  enjoining  the  company  to  reinstate 
him  in  bis  rights  and  privileges  as  a  member  of 
the  society.  1.  On  the  ground  that  he  had  not 
been  put  en  dem^ure  in  any  way ;  and  that  no 
statement  or  notice  had  been  given  him  of  the 
amount  of  his  indebtedness.  2.  On  the  ground 
that  many  other  members  of  the  society  were  in 
arrear  for  similar  periods,  and  that  it  was  not 
com  pet*  nt  for  the  society  to  make  any  distinc- 
tion amongst  those  in  arrears.  3.  On  the 
ground  that  no  motion  was  made  at  any  regular 
meeting.  The  Court  of  Queen's  Bench  for  L  C, 
(appeal  side)  held  that  L.  should  have  had 
**  prior  notice  "  of  the  proceedings  to  be  taken 
with  the  view  to  his  expul-ion.  Held :  On  appeal, 
that  as  L  did  not  raise  by  his  pleadings  the 
want  of  *'  prior  notice,"  or  make  it  a  part  of  his 
case  in  the  Court  bt-low,  he  could  not  do  so  in 
appeal.  Per  Taschereau  and  Gwynne,  J.J.: — 
A  member  of  that  society,  who  admits  that  he 
is  in  arrears  of  six  months'  contributions,  is  not 
entitled  to  "  prior  noti^-e  "  before  he  can  be  ex- 

Jelled  for  non-payment  of  dues.      L' Union  Sr. 
OSEPH   DE   MOilTRiAL  V.  IjAPIERRE  —         164 

PETITIOK  OF  BIQWI— Contract—Claim  for  ex- 
tra work — Certifieate  of  engineer — Condition  pre- 
cedent^SlVic,  eh.  12  (/>>,]    The  suppliant  en^ 

gaged  by  contract  under  seal,  dated  -ith  Deccm- 
er,  1872,  with  the  Minister  of  Public  Works,  to 
cons' ruct,  finish  and  complete,  for  a  lump  sum 
of  $78,000,  a  deep  sea  wnarf  at  the  Richmond 
station  at  tialiJax^N  S ,  agreeably  to  the  plans  in 
the  engineer's offi  e  and  specifications,  and  with 
such  directions  as  would  oe  given  by  the  engi- 
neer in  charge  during  the  progress  of  the  work. 
By  the  7th  clause  of  the  contract  no  extra  work 
could  be  performed,  unless  **  ordered  in  writing 
by  the  engineer  in  charge  before  the  execution 
of  the  work  "  By  letter,  dated  2Gth  August, 
1873,  the  Minister  of  Public  Works  authorized 
the  suppliant  to  make  an  addition  to  the  whart 
by  the  erection  of  a  supers' ructure  to  be  used 
as  a  coal  floor,  for  the  additional  sum  of  $18,400. 
Further  extra  work,  which  amounted  to  $2,781, 
was  performed  under  aniither  letter  from  the 
Public  Works  Department  The  work  was 
completed,  and  on  the  final  certificate  of  the 
Government's  engineer  in  charge  of  the  works, 
the  sum  of  $9,6^1,  as  the  ba'ance  due,  was  paid 
to  the  suppliant,  who  gave  the  following  receipt, 
dated  30th  April,  1875 :  "  Received  fr«>m  the  In- 
tercolonial Railway,  in  full,  for  all  amounts 
against  the  government  for  works  under  con- 
tract, as  follows :  ^Richmond  deep  water  wharf 
works  for  storage  of  coals,  works  lor  bracing 
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wharf,  rebuildinj^  two  stone  crih*  the  gum  of 
$i»  ♦iwi.'"  The  suppliant  sued  for  extra  work, 
wiiirh  he  allepert  was  not  covered  bj  the  pav- 
ment  made  on  the  3<»th  Apnl,  1875,  and  also  for 
dama(?i-s  cau3e<l  to  him  by  deficiency  in  and 
irrej^ularity  of  payments*  '  i  he  petition  was 
dismissed  with  costs;  and  a  rule  nm  for  a  new 
trial  mas  snbsccjuontly  moved  for  and  dis- 
charged //Hi,  afhnninff  judprmcnt  of  Court 
lielow  :  That  all  the  work  performed  by  the 
supplJHiit  for  the  ^n)vornment  was  either  con- 
tract work  %nthin  the  plans  or  specifications,  or 
extra  work  within  the  mi-aninffof  the  7th  clause 
of  the  contract,  and  that  he  was  paid  in  full  the 
contract  price,  and  also  the  price  of  all  extra 
work  for  which  he  could  produce  written 
authority,  and  that  written  authority  of  the  en- 
Kinecr  and  the  estimate  of  the  value  of  the 
work  are  conditions  precedent  to  the  right  of 
the  suppliant  to  recover  payment  for  any  other 
extra  work.  [Ilenn/,  J  ,  dissenting.)  Peri?/^- 
ehie,  C.J.  :  Thnt  neither  tlie  engineer,  nor  the 
clerk  of  the  works,  nor  any  subordinate  officer 
in  charge  of  any  of  the  works  of  the  Dominion 
of  Canada,  Imvr  »inv  power  or  authority,  express 
or  implied,  under  the  law  to  bind  the  Crown  to 
any  cont  act  or  expenditure  not  spec  ally 
authorized  b^  the  express  terms  of  contract 
duly  entered  into  between  the  Crown  and  the 
contractor  according  to  law,  and  then  only  in 
the  specific  manner  provided  for  by  the  express 
terms  of  the  contract   O'Hrikn  v.  Thu  QdeilN  629 

2 See  Pkisckiption        ~-       —        1 

TOLICY—Condttion*  of  —        _        _  215 

See  I.\S0BAKCi. 

2 See  IxsoRANCR  —       —        —        494 

PRE8CSIFnOir-P«/t7fon  of  Right-^9  Vie.,  e' 
37 — Rtght  oj  the  Crotcn  to  plea  i  prescription — 
10  years  preecription-^Onod  faith-^Tramlatory 
title — Judgment  of  confiimntion — Inscription  en 
/avx — JmprovmenfSj  claim  for  by  inndetttal 
demani—Arft.  2?\\,  2251,  2206,  CO.  (L.  C); 
Art,  47.^  C.  P.  C.  (L.  C)]  .V.  C,  the  supl 
pliant,  b^'  his  petition  of  right,  claimed,  as 
representing  the  heirs  of  P.  W.    Jr.,  certain 

farcels  of  land  originally  granted  by  Letters 
atent  from  the  Crown,  dated  6th  January, 
1806,  to  /'.  W.  Senr.,  together  with  a  sum  of 
$200,000  lor  the  rents,  issues  and  profits  deriyed 
therefrom  by  the  Gove-nment  since  the  illegal 
detention  thereof.  As  to  the  merits  the  defend- 
ant pleaded— I  st.  By  pre-emptory  exemption, 
setting  up  title  and  possession  in  Her  Majesty 
under  diyers  deeds  of  sale  and  documents ;  2na. 
Prescnption  by  30,  20  and  10  years.  An  excep- 
tion was  also  fyled,  setting  up  that  these 
transfers  to  petitioner  by  the  heirs  of  P.  W.  Jr, 
were  made  without  yalid  consideration,  and 
that  the  rights  alleged  to  haye  been  acquired 
were  disputable,  droits  littgieux.  The  general 
issue  and  a  supplementary  plea  claiming  yalue 
of  improyementa  were  also  fyled.  To  first  of 
these  exceptions  the  petitioner  answered  that 
the  parties  to  the  deeds  of  sale  relied  upon  bad 
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no  right  of  property  in  the  land  sold,  and  denied 
the  legality  and  raliditj  of  the  other  docomenta 
relied  upon,  and  inscnbed  mi  favx  against  a 
judgment  of  ratification  of  title  to  a  part  of  the 
property  rendered  by  the  Superior  Court  for  the 
district  of  Jy^f?i«r,  P.Q.  To  the  exception  of 
prescription  the  petitioner  answered,  denrins^ 
the  allegations  thereof,  and  more  particniarly 
the  good  faith  of  the  defendant.  To  the  sup- 
plementary' plea,  the  petitioner  alleged  bad  faith 
on  the  part  of  defendant.  There  were  also 
general  answers  to  all  the  pleas.  On  the  issues 
thus  raised,  the  parties  went  to  proof  by  an 
enqufte  had  before  a  Commissioner  under 
authority  of  the  Court  granted  on  motion,  in 
accordance  with  the  law  of  the  Proyince  of 
Quebec.  The  case  was  argued  in  the  Exchequer 
Court  before  J,  T.  TascMr^au,  J.,  and  he  dis- 
missed the  suppliant's  petition  of  right  with 
costs.  Whereupon  the  suppliant  appealed  to 
the  ^Supreme  Court  of  Canada.  Held:  [Fo'*rni^r 
and  l/enry,  J.  J.,  dissenting  ]  1.  That  before 
the  Code,  and  also  under  the  Code  (art.  2211), 
the  Crown  had,  under  the  laws  m  force  in  the 
Proyince  of  Quebec,  the  right  to  inyoke  prescrip- 
tion against  a  subject,  which  the  latter  could 
have  interrupted  by  petition  of  right.  2.  That 
in  this  case  the  Crown  had  purcnased  in  ^oo J 
Jaith  with  translatory  titles,  and  had,  by  ten 
years  peaceable,  open  and  uninterrupted  pos- 
session, acquired  an  unimpeachable  title.  3. 
That  in  relation  to  the  Inscription  en  faux,  the 
Art.  473  of  the  Code  of  Procedure  is  not  so 
imperatiye  as  to  render  the  judgment  attacked 
an  absolute  nullity,  it  heing  registered  in  the 
Register  of  the  Court  4.  That  the  petitioner 
was  bound  to  haye  produced  the  minute,  or 
draft  of  judgment  attacked,  but  baying  onlj 
produced  a  certified  copy  of  the  judgment,  the 
inscription  against  the  judgment  falls  to  the 
ground.  5  That  eyen  if  S.  0.*s  title  was  un 
titre  pricaire,  the  heirs  by  their  own  acts  ceded 
and  abandoned  to  L,  all  their  rights  and  preten- 
sions to  the  land  in  dispute,  and  that  the 
petitioner  C.  was  bound  by  their  acts.  Held, 
also.  That  the  impends  claimed  by  the  incidental 
deminde  of  the  Crown  were  payable  by  the 
petitioner,  eyen  if  he  had  succeeded  in  his 
action.    CHiyaisa  v.  The  Quben      —       —    1 
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WTLL^-Conetruetion  o/—Tenanf»  in  common  or 
Joint  tenante^Coste,]  By  will  J.  If.  A.  di- 
rected : — "  Until  the  expiration  of  four  years 
from  the  time  of  my  decease,  and  until  the 
division  of  my  estate  as  hereinafter  directed,  my 
executors  shall  every  year  place  to  the  credit  of 
ench  of  my  children  the  sum  of  sixteen  hundred 
dollars,  and  if  any  of  my  children  shall  have 
died,  leaving  issue,  then  a  like  sum  to  and 
among  the  issue  of  the  child  so  dying,  such  sum 
of  sixteen  hundred  dollars  to  be  paid  by  half 
yearly  instalments  to  such  of  mv  children  as 
shall  be  of  age  or  be  married  ;  but  if  any  ad- 
vances shall  have  been  made  to  any  of  them, 
and  interest  shall  be  due  thereon,  such  interest 
to  be  deducted  from  the  said  sum  of  sixteen 
hundred  dollars.  '*  As  regards  the  division, 
appropriation,  and  ultimate  disposition  of  my 
estate,  it  is  my  will  that,  subject  to  the  pay- 
ment of  m^  just  debts  and  legacies,  bequests 
and  annuities,  I  have  heretofore  given  or  may 
hereafter  give,  and  to  the  expenses  of  the  man- 
agement of  my  estate,  all  the  rest,  residue  and 
remainder  of  my  estate,  and  the  interest,  in- 
crease and  accumulation  thereof,  be  distributed, 
settled,  paid  and  disposed  of,  to  and  amonff  my 
children  who  may  be  alive  at  the  time  of  the 
division  and  appropriation  into  shares  of  my 
estate  hereinafter  oirected,  and  the  issue  then 
living  of  such  of  mv  children  as  may  be  then 
dead,  at  the  time  and  in  the  manner  following, 
that  is  to  say :  That  immediately,  on  the  expira- 
tion of  four  years  from  my  death,  my  executors, 
after  making  such  provision  as  may  be  necessary' 
for  the  payment  of  any  debts  and  legacies  that 
may  be  outstanding  and  unpaid,  and  of  out- 
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standing  annuities,  and  of  the  expense  of  the 
management  of  my  estate,  shall  divide  all  my 
remaining  estate  into  as  many  just  and  equal 
shares  as  the  number  of  my  then  surviving 
children  and  of  my  children  who  shall  before 
them  have  died,  having  lawful  issue  then  sur- 
viving, shall  amount  unto,  and  shall  apportion 
and  set  off  one  such  share  to  each  of  my  said 
then  surviving  children,  and  one  1rach  share  to 
the  lawful  issue  of  each  of  my  then  deceased 
children,  whose  lawful  issue  shall  be  then  sur- 
viving,  all  the  issue  of  each  deceased  child 
standing  in  the  place  of  such  deceased  child. 
And  it  is  my  will,  and  I  direct,  that  from  hence- 
forth a  separate  account  shall  be  kept  by  my 
trustees  of^each  share,  and  of  the  interest  and 
profit  thereof,  and  the  payments  made  to  or  on 
account  of  or  for  the  maintenance  and  education 
of  each  of  mj  said  children  or  issue,  shall  be 
cliarged  against  the  share  apportioned  to  such 
child  or  children,  or  wherein  such  issue  shall  be 
interested,  so  that  all  accumulations  and  profits 
that  may  arise  shall  enure  to  the  increase  of  each 
several  share  on  which  such  accumulation  or 
profit  shall  accrue—it  being  my  intention  that 
after  such  division  shall  take  place,  the  main- 
tenance, education  and  support  of  each  of  my 
children  while  under  the  age  of  twenty-one 
years  shall  be  drawn  from  the  separate  income 
of  such  child,  and  the  maintenance  and  educa- 
tion of  the  children  of  any  of  mj  children  who 
may  have  before  them  died,  leaving  issue,  shall 
be  drawn  from  the  share  or  shares  set  apart  for 
the  issue  of  such  deceased  child  or  children. 
And  that  my  children,  and  such  issue  of  de- 
ceased children  being  of  age,  that  is  to  say,  of 
the  age  of  twenty  one  years,  or  when  respec- 
tively they  shall  attain  the  aee  of  twenty -one 
years,  shall  be  severally  entitled  to  receive  for 
their  own  use  the  whole  of  the  interests  and 
profits  of  the  share  and  proportion  of  my  estate 
to  which  they  may  be  respectively  entitled." 
On  26th  May,  1864,  At  L.  ^  .testator^s  daughter, 
married  C.  H.  /*.,  appellant.      Testator  died 
24th  December,  1870      On  25th  August,  1872, 
testator's  daughter  died,  leaving  three  children, 
//.  A.  F..  S.  B.  F.,  and  W.  S.  F.    On  the  14th 
Sept ,  1877,  J/.  A.  F^  the  eldest  son  of  appel- 
lant and  JU.  L.  A.,  died.    Thereupon  the  appel- 
lant claimed  that  the  three  brothers  took  their 
mother's  share  under  the  will  as  tenants  in  com- 
mon and  the  property  being  personal  property, 
//.  A.  F.'e  share  vested  in  «ie  appeUant,  his 
father.    Held :  That  the  intention  of  the  testa- 
tor was  that  his  estate  should  be  divided,  and 
that  the  children  of  testator's  daughter  took  as 
tenants  in  common,  and  consequently  on  the 
death  of  the  eldest  son  the  whole  right,  title  and 
interest  in  his  share,  vested  in  the  appellant. 
FiBHER  V.  Andebson        —       —        —       406 
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